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REPORTS  OF  CASES 


DECIDED   BT 


THE  FEDERAL  AND  STATE  COURTS  IN 
PENNSYLVANIA. 

FROM  THE  PITTSBURGH  LEGAL  JOURNAL. 


In  ike  Quarter  Sessions  of  Allegheny  County. 
In  RE  Extension  op  Pennsylvania  Avenue. 

(VoL  VII.,  p.  1.     1850.) 

1.  The  power  of  the  legislature  to  lay  out  a  public  street  cannot  be  ques- 
tioned, as  it  is  a  proper  exercise  of  the  right  of  eminent  domain  for  the 
public  good. 

2.  Where  an  Act  of  Assembly  grants  the  right  of  appeal  and  a  hearing,  in  the 
case  of  a  report  by  Ticwers  appointed  by  the  Quarter  Sessions,  estimating 
benefits,  and  apportioning  and  assessing  damages,  occasioned  by  the  open- 
ing of  a  public  street,  it  is  to  be  construed  as  meaning  an  appeal  to  the 
court  and  for  hearing  before  the  court.  The  case  is  not  of  that  class  con- 
templated by  the  Constitution  in  which  the  right  of  trial  by  jury  is  secured. 

3.  If  the  street  be  laid  out  by  force  of  the  Act  of  Assembly  alone,  and  the  Act 
be  for  a  public  purpose,  all  persons  interested  are  bound  to  take  notice  of 
its  provisions. 

4.  Where  the  act  prescribes  that  the  viewers  appointed  by  the  court  shall 
"proceed  with  as  little  delay  as  possible  to  view  and  examine  the  ground 
proposed  for  the  extension  of  said  avenue  ;"  and  after  apportioning  dam- 
ages, &c.,  "  shall  file  the  said  apportionment  and  assessment  in  the  said 
court,"  it  is  not  an  essential  requisite  in  all  such  cases  that  the  report 
should  be  filed  at  the  next  term  of  the  court. 

5.  The  presumption  of  law  is  in  farorof  the  correctness  of  the  viewers'  report. 

6.  If  the  street  be  laid  out  and  extended,  not  by  virtue  of  the  city's  corporate 
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powers,  but  by  direct  legislation,  and  the  act  authorizes  the  viewers  to  ap- 
portion and  assess  the  damages  upon  and  among  the  individuals  benefited, 
fairly  and  equitably,  the  viewers  are  not  confined  in  the  apportionment,  Ac, 
to  property  within  the  city  limits. 

A  SUFFICIENT  Statement  of  facts  in  this  case  is  given  in  the 
opinion  of  the  court. 

The  case  was  argued  bj  A.  W.  Fostery  City  Solicitor,  and 
John  Mellon  for  the  petitioners,  and  by  Messrs.  Kuhnj  Orqftj 
Woods^  McClowry  and  Bakewelly  for  exceptants. 

The  opinion  of  the  court  was  delivered  July  7,  1859,  by 

Maynard,  a.  J. — The  first  section  of  the  Act  of  4th  of  May, 
1857,  provides  :  "  That  Pennsylvania  avenue,  in  the  City  of  Pitts- 
burgh, be  and  the  same  is  hereby  extended,  agreeably  to  the 
provisions  hereinafter  mentioned,  from  the  angle  in  said  avenue 
immediately  east  of  Chatham  street,  to  the  intersection  of  Fiflh 
and  Ross  streets,  so  that  the  southern  line  of  said  avenue,  if  ex- 
tended in  a  straight  line,  would  strike  the  northeast  corner  of 
the  court-house  lot,  at  the  point  of  intersection  of  the  lines  of 
Hoss  and  Fifth  streets,  and  the  said  extension  shall  have  the 
same  width  that  said  avenue  now  has  east  of  the  angle  aforesaid." 

This  statute  is  of  a  public  character,  and  by  it  the  legislature 
have  in  express  terms  extended  Pennsylvania  avenue,  between 
the  points  named,  and  definitely  laid  out  and  designated  the 
lines  of  the  avenue  or  street  so  extended.  The  power  of  the 
legislature  to  lay  out  this  street  cannot  be  questioned,  as  it  is 
the  proper  exercise  of  the  right  of  eminent  domain  for  the  public 
good. 

The  second  section  of  the  act  provides  for  the  appointment  of 
viewers  by  the  Court  of  Quarter  Sessions  of  Allegheny  county, 
•^n  petition,  &c.,  and  defines  the  powers  and  duties  of  the 
viewers. 

But,  before  proceeding  to  the  consideration  of  the  various  pro- 
visions of  this  section,  it  will  be  proper  to  turn  our  attention  to 
the  provision  of  section  sixth,  of  the  same  act,  in  order  more 
clearly  to  understand  the  powers  and  duties  of  the  viewers  ap- 
pointed under  section  second,  as  well  as  the  time  and  mode  of 
their  exercise. 
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Section  sixth  provides  that  ^^  the  court  aforesaid,  on  the  appli- 
cation of  ten  or  more  citizens  for  the  opening  of  the  said  avenue, 
shall  notify  the  recording  regulator  of  the  city  of  Pittsburgh, 
to  proceed  to  lay  out  and  mark  the  extension  of  said  avenue  on 
the  ground,  -who  shall  make  an  accurate  map  or  plan  of  the 
same,  exhibiting  the  lots,  streets,  houses,  &c.,  over  which  the 
said  avenue  shall  be  extended,  with  the  names  of  the  owners  of 
lots  marked  thereon;  which  plan  shall  be  filed  in  the  office  of  the 
regulator  aforesaid,  for  the  inspection  of  the  citizens,  a  copy  of 
which  shall  be  furnished  to  the  viewers — ^and  all  the  expenses  of 
this  plan  shall  be  defrayed  by  the  city  of  Pittsburgh. 

We  will  now  go  back  to  the  further  consideration  of  the  provi- 
sions of  section  second,  which  provides,  that  the  Court  of  Quar- 
ter Sessions  of  Allegheny  county,  on  being  petitioned  by  ten  or 
more  citizens  of  Pittsburgh,  for  the  opening  of  the  street  named 
in  the  preceding  section,  shall,  and  they  are  hereby  authorized 
to  appoint  six  discreet  and  disinterested  citizens,  &c.,  '^who, 
after  being  duly  sworn  or  affirmed,  shall  proceed  with  as  little 
delay  as  possible  to  view  and  examine  the  ground  proposed  for 
the  extension  of  the  above  named  avenue ;  the  said  viewers  or 
any  four  of  them  shall  inquire  what  damages  any  individual  or 
individuals  shall  or  may  sustain  by  the  opening  or  extending  said 
avenue  as  a  public  highway,  and  shall  make  a  fair  estimate  of 
the  same.  And  they  shall  inquire  to  whom  the  opening  of  said 
avenue  shall  be  a  benefit,  and  they  shall  apportion  and  assess  the 
amount  of  damages  so  found  upon  and  among  the  individuals  so 
benefited,  fairly  and  equitably,  in  proportion  to  the  benefit  received 
therefrom.  And  the  said  viewers,  or  a  majority,  shall  file  the  said 
apportionment  and  assessment  in  the  said  court,  to  which  any 
party  conceiving  himself  or  herself  aggrieved,  shall  have  the 
right  of  appeal  and  hearing,  and  on  the  said  assessment  and  appor- 
tionment being  approved  by  the  said  court,  it  shall  be  entered  and 
recorded  at  large  on  the  docket  thereof,  and  shall  bind  and  con- 
clude all  parties  owning  or  claiming  to  own  the  property  ad- 
judged by  said  viewers  to  be  so  benefited  by  the  opening  of  the 
said  avenue  or  highway,  &c.,  provided,  that  the  said  report  of 
viewers  to  the  court  shall  not  be  approved  without  the  said  court 
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first  having  given  at  least  ten  days  notice  of  the  time,  in  two 
daily  newspapers  published  in  the  City  of  Pittsburgh." 

Section  three  provides  that  in  case  of  inability  or  neglect  of 
any  of  the  viewers  to  attend,  the  court  may  appoint  others  to 
supply  their  places. 

The  first  petition  for  the  appointment  of  viewers,  was  pre- 
sented to  the  court  at  the  June  Term,  1857,  and  on  the  18th 
July,  1867,  viewers  were  appointed  by  the  court,  with  the  fol- 
lowing direction  at  the  foot  of  the  order: — 

"  To  proceed  for  the  purpose  of  their  appointment  in  pursu- 
ance of  the  directions  of  the  Act  of  Assembly  above  referred  to," 
(being  the  act  by  which  this  proceeding  was  authorized.) 

At  the  October  Term  following,  a  second  petition,  in  pursu- 
ance of  the  provisions  of  the  sixth  section,  for  the  opening  of  the 
said  street,  was  presented  to  the  court,  whereupon  the  court 
made  the  order  required  by  the  act,  and  directed  notice  of  the 
same  to  be  served  on  the  Recording  Regulator  of  the  City  of 
Pittsburgh,  in  which  that  officer  was  directed  to  perform  the 
duties  required  of  him  by  said  act.  This  order  was  made  by 
the  court  on  the  3d  of  October,  1857. 

The  viewers  report  to  the  court,  that  after  being  duly  sworn, 
and  furnished  by  the  Recording  Regulator  with  a  plan  of  the  ex- 
tension of  said  avenue,  exhibiting  the  lots,  streets,  houses,  &c., 
they  proceeded  to  examine,  &c.,  and  after  numerous  meetings 
and  examinations  of  the  premises,  &c.,  &c.,  and  then  state  the 
assessments,  in  detail,  showing  the  manner  in  which  apportion- 
ments had  been  made  among  those  whose  property  had  been  as- 
sessed as  benefited.  This  report  of  the  viewers  was  filed  in 
court  on  the  7th  of  August,  1858. 

And  upon  the  28th  of  the  same  month,  the  court  made  an 
order  for  publication,  as  required  by  the  proviso  to  the  second 
section  of  said  act.     The  order  is  as  follows  : 

"In  the  matter  of  the  extension  of  Pennsylvania  avenue.' 

"  The  report  of  the  viewers  appointed  by  the  Court  of  Quarter 
Sessions  of  Allegheny  county,  to  view  and  examine  the  ground 
proposed  for  the  extension  of  Pennsylvania  avenue,  having  been 
filed,  the  court  direct  notice  to  be  given  in  tWQ  daily  newspapers, 
published  in  the  City  of  Pittsburgh,  that  said  report  will  be  ap- 
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proved  unless  excepted  to  within  ten  days  from  the  date  of  this 
notice." 

This  order  of  court  having  been  published  as  required  by  the 
act,  the  parties  now  complaining  appeared  in  court  within  ten 
days  after  the  publication,  and  by  their  counsel  severally  filed 
exceptions;  some  to  the  amount  of  damages  assessed  in  their 
favor  for  property  taken,  and  others  to  the  amounts  assessed 
against  them  as  benefits.  It  appears  from  the  report  that  two 
hundred  and  eighty  persons  are  assessed  and  charged  as  being 
benefited,  and  of  these  only  fourteen  except  and  complain. 

Most  of  those  who  have  filed  exceptions  have  likewise  put  the 
same  in  the  form  of  an  appeal,  under  that  clause  in  the  second 
section  of  the  act  which  says,  "  the  said  viewers,  or  a  majority, 
shall  file  said  apportionment  and  assessment  in  the  said  court,  to 
which  any  party  conceiving  himself,  &c.,  aggrieved,  shall  have 
the  right  of  appeal  and  a  hearing ;"  and  under  such  appeal  the 
party  claims  the  right  of  a  trial  by  jury.  As  this  is  not  of  that 
class  of  cases  contemplated  by  the  Constitution,  in  which  the 
right  of  trial  by  jury  is  secured,  but  a  !nere  inquest  between  the 
public  and  individuals,  it  is  no  infringement  of  the  Constitution 
for  the  legislature  to  provide  for  such  a  mode  of  assessment  as 
this,  and  to  make  the  same  conclusive  of  the  right  of  the  indi- 
vidual. These  inquests  were  known  to  the  common  law  long 
before  the  birth  of  our  Constitution,  and  are  the  legitimate  exer- 
cise of  sovereign  power,  particularly  so  when  exercised  in  the 
right  of  eminent  domain  or  the  assessment  of  taxes. 

No  one  thinks  of  claiming  the  right  of  trial  by  jury  when  the 
assessor  or  county  commissioners  (as  an  inquest)  assess  us  with 
taxes  for  public  purposes.  See  1  Barr  314 ;  Duquesne  Way,  5 
Binn.  204 ;  City  Dist.  Case,  2  W.  &  S.  320 ;  3  Watts  299 ;  7 
Barr  175;  8  W.  &  S.  74. 

We,  therefore,  treat  the  appeals  in  these  cases  as  to  the  court 
and  for  a  hearing  before  the  court,  and  for  that  purpose  we  will 
permit  the  party  alleging  he  is  "aggrieved"  to  make  his  appeal 
or  file  exceptions  as  he  or  his  counsel  may  think  proper,  and 
without  prejudice  as  to  form. 

The  first  exceptions  are  to  the  regularity  of  the  proceedings. 

1.  That  notice  of  the  meeting  of  the  viewers  to  assess  the 
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damages  and  apportion  them  among  those  who  are  assessed  as 
being  benefited,  was  not  given. 

2.  That  the  report  of  the  viewers  was  not  filed  in  time,  as 
required  bj  law  and  practice  in  like  cases,  and  that  the  proceed- 
ings, being  thus  irregular,  are  illegal. 

The  remaining  exceptions  are  to  the  merits,  and  we  will  first 
dispose  of  these  questions  in  reference  to  the  regularity  of  the 
proceedings. 

This  street,  as  we  have  seen,  was  extended  and  laid  out  by 
force  of  the  statute  alone,  and  being  for  a  public  purpose,  all 
parties  interested  were  bound  to  take  notice  of  its  provisions. 

The  act  makes  it  the  duty  of  the  court  to  appoint  the  viewers, 
and  requires  them  to  proceed,  with  as  little  delay  as  possible,  to 
perform  the  duties  enjoined,  and  to  file  a  report  of  their  pro- 
ceedings in  court. 

The  rights  of  all  parties  interested  are  thus  protected  by  the 
proviso,  which  says^  '^  the  said  report  of  the  viewers  to  the  court 
shall  not  be  approved  without  the  said  court  first  having  given  at 
least  ten  days'  notice  of  the  time,  in  two  daily  newspapers  pub- 
lished in  the  city  of  Pittsburgh."  This  is  all  the  notice  required 
to  be  given  by  the  Act  of  Assembly  in  this  case.  That  this  no- 
tice was  given  and  was  effectual,  is  suflSciently  evidenced  by  the 
publication  and  the  fact  that  the  exceptions  now  under  considera- 
tion were  filed  within  ten  days  after  the  publication.  The  parties 
now  have  their  day  in  court,  and  natural  justice  requires  that 
notice  and  day  should  be  given  before  parties  are  bound  and  con- 
cluded by  the  action  of  the  court  in  all  cases. 

But  it  is  further  objected  that  the  report  of  the  viewers  was 
not  filed  in  time ;  that  it  should  have  been  filed  at  the  next  term 
afler  their  appointment ;  that,  according  to  the  course  of  practice, 
whatever  process  is  issued  or  order  made  by  the  court,  should  be 
returned  to  the  next  term  of  the  court.  This  argument  holds 
good  with  reference  to  the  process  and  ofiScers  of  the  court. 

This  Act  of  Assembly  is  silent  in  reference  to  the  time  in 
which  the  viewers  are  to  perform  their  duties  and  make  return ; 
they  are  required  by  the  act  '^  to  proceed  with  as  little  delay  as 
possible  to  view  and  examine  the  ground  proposed  for  the  exten- 
sion of  said  avenue."     But  it  will  be  borne  in  mind  that  they 
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could  not  proceed  ^ith  their  work  until  petition  should  be  pre- 
sented to  court  as  required  bj  the  sixth  section,  and  for  the  court 
to  notify  the  recording  regulator  of  the  city  to  perform  certain 
duties  required  of  him,  among  which  was  to  make  an  accurate 
map  or  plan  of  the  ground,  exhibiting  the  lots,  houses,  streets, 
&c.,  a  copy  of  which  should  be  furnished  to  the  viewers,  and 
without  which  they  could  not  perform  their  duties.  The  work 
necessarily  required  a  good  deal  of  time* 

We  find,  on  looking  at  the  record,  that  the  petition  for  this 
purpose  was  not  presented  until  the  third  of  August,  1857. 
Within  what  time  the  map  or  plan  was  completed  by  the  record- 
ing regulator,  and  furnished  to  the  viewers,  does  not  appear.  It 
seems  very  certain  that  this  delay  was  not  injurious  to  the  ex- 
ceptants, as  it  postponed  the  day  of  payment,  and  without  in- 
terest. 

The  statute  required  these  acts  and  duties  to  be  performed. 
No  time  was  prescribed.  We  presume  the  viewers  "  proceeded 
with  as  little  delay  as  possible,''  under  the  circumstances ;  and  if 
so,  they  complied  with  the  requirements  of  the  law  under  which 
they  acted ;  and  in  so  doing  we  do  not  think  thejr  were  in  error, 
and  the  exceptions  to  the  regularity  of  the  proceedings  are  over- 
ruled. 

We  will  now  consider  the  remaining  exceptions,  which  are  to 
the  merits,  and  which  we  treat  as  an  appeal  to  the  court  within 
the  meaning  of  this  statute. 

The  exceptions  filed  by  those  among  whom  the  damages  found 
have  been  apportioned,  and  who  have  been  assessed  as  benefited 
by  the  opening  of  said  street  as  i^>  highway,  may  be  comprised  in 
the  following  specifications : 

1.  The  apportionment  and  assessment  are  unequal,  excessive 
and  unjust. 

2.  That  the  opening  of  the  street  is  not  a  benefit  to  exceptants, 
but  a  detriment. 

8.  That  the  property  of  some  of  the  exceptants,  so  assessed,  is 
not  within  the  city  limits. 

Before  proceeding  to  examine  severally  and  minutely  these 
exceptions,  let  us  look  briefly  at  the  tribunal  whose  acts  and 
deciflions  we  are  to  review. 
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This  act  required  the  court  to  ''  appoint  six  discreet  and  dis- 
interested citizens,  selected  from  the  inhabitants  of  any  portion 
of  the  city/'  not  personally  or  directly  interested  in  the  exten- 
sion of  this  street.  When  so  selected  and  appointed,  the  law 
required  they  should  be  duly  sworn  or  affirmed,  and  when  thus 
qualified,  they  should  perform  the  duties  enjoined. 

No  exception  is  taken  to  the  inquest  thus  constituted.  We 
have,  then,  the  judgment  and  fidelity  of  this  court  in  selecting 
and  appointing  viewers.  They  are  citizens  well  acquainted  with 
the  ground  to  be  viewed,  of  sound  judgment,  entirely  disinter- 
ested and  of  unquestioned  integrity. 

It  cannot  be  said  that  they  did  not  devote  all  the  time  neces- 
sary to  inform  their  judgment.  They  have  returned  the  result 
of  their  deliberation  and  judgment,  solemnly  made  in  a  report  in 
the  nature  of  a  verdict,  which  we  are  now  asked  to  set  aside  for 
the  alleged  reasons  ^'  that  the  apportionment  and  assessment  are 
unequal,  excessive  and  unjust ;  that  the  opening  of  the  street  is 
not  a  benefit,  but  a  detriment  to  them ;  and  that  that  portion  of 
the  property  assessed  as  benefited,  not  within  the  city  limits,  is 
without  the  authority  of  law." 

If  these  allegations  and  exceptions  are  true  in  point  of  fact, 
the  viewers,  to  speak  in  the  mildest  terms  of  their  report,  have 
committed  a  gross  mistake,  which  ought  to  be  speedily  corrected. 
It  becomes,  therefore,  a  matter  of  the  first  moment  to  ascertain 
the  truth  of  the  facts  embodied  in  the  exceptions ;  and  for  that 
purpose  we  must  look  carefully  into  the  evidence  furnished  by 
the  parties  excepting. 

1.  Detrich  Tomhills  says,  in  his  affidavit,  that  he  is  acquainted 
with  the  property  of  several  of  the  exceptants,  naming  them,  and 
that  "  their  property  is  so  far  out,  it  would  receive  no  benefit" — 
property  used  for  dwelling-houses. 

2.  William  Perkins,  a  witness,  says,  "  my  own  opinion  is,  that 
the  people  in  the  neighborhood  of  Alex.  Miller  and  J.  Tomer 
would  not  be  benefited  by  the  opening." 

On  cross-examination,  he  says,  "  I  have  not  paid  particular 
attention  to  this  subject." 

3.  E.  P.  Jones  says :  "  I  don't  think  the  increase  of  property 
out  at  A.  Miller  and  J.  Tomer's  would  be  scarcely  perceptible 
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by  the  extension ;  property  in  Fourth  street  would  be  decreased. 
Can't  tell  the  quantity  of  land  owned  by  them,  or  the  value 
of  it." 

Cross-examined,  he  says,  "  I  rather  think  if  I  had  been  a  viewer 
I  should  have  given  the  subject  more  consideration." 

4.  Jacob  Tomer  says  "  he  knows  the  property ;  thinks  it  not 
benefited ;  is  used  for  private  dwellings :  the  benefit  is  altogether 
in  favor  of  Fifth  street.  I  have  property  assessed  $450 ;  can't 
tell  what  it  is  worth." 

William  Bougher  says  he  does  not  think  the  opening  would 
benefit  the  property  of  Yost  Ruch. 

These  are  all  the  depositions  taken  and  evidence  offered  to 
satisfy  us  that  the  exceptions  are  well  founded,  or  that  the  report 
ought  to  be  set  aside. 

The  presumption  of  law  is  in  favor  of  the  correctness  of  the 
report,  and  the  evidence  afibrded  fails  to  satisfy  us  that  the 
viewers  have  erred  in  judgment  in  assessing  and  apportioning  the 
damages  as  required  by  the  Act  of  Assembly. 

We  at  first  had  considerable  doubt  as  to  the  authority  of  the 
viewers  to  assess  and  apportion  the  damages  on  property  as  bene- 
fited outside  the  city  limits.  But  further  reflection  has  satisfied 
us,  that  this  statute  confers  that  authority  upon  them. 

This  street  wa^  not  extended  by  virtue  of  the  corporate  powers 
of  Pittsburgh,  but  by  direct  legislation.  The  court  of  the  county 
appoint  the  viewers.  The  act  says  they  shall  inquire  what  dam- 
ages any  individual  shall  or  may  sustain  by  the  opening  of  the 
street,  and  make  a  fair  estimate  of  the  same,  and  shall  inquire  to 
whom  the  opening  of  the  said  avenue  shall  be  a  benefit ;  and  they 
shall  apportion  and  assess  the  amount  of  the  damages  so  found 
upon  and  among  the  individuals  so  benefited  fairly  and  equitably, 
in  proportion  to  the  benefit  received  therefrom. 

As  far,  therefore,  as  relates  to  the  question  now  before  us,  it  is 
to  be  treated  without  reference  to  the  city  limits,  and  if  the 
viewers  have  apportioned  and  assessed  the  amount  of  damages  so 
found  upon  and  among  the  individuals  so  benefited,  fairly  and 
equitably,  it  is  all  the  law  requires ;  and  the  parties  so  assessed 
have  no  more  right  to  complain  of  injustice  than  they  would  have 
had  if  they  constituted  the  whole  public,  for  whose  exclusive  use 
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this  highway  was  opened.  It  is  taking  private  property  for  public 
use,  as  well  for  those  who  are  assessed  or  benefited  as  those 
whose  lands  are  appropriated.  In  the  one  case,  the  act  of  taking 
is  direct,  in  the  other,  the  assessment  of  a  sum  of  money  as  a  tax 
for  the  same  object ;  and  in  both  cases  the  parties  receive  that 
just  and  adequate  compensation,  in  the  enjoyment  of  the  use  of  a 
public  highway  and  the  increased  value  of  property,  which  is 
contemplated  in  and  secured  by  the  constitution  of  this  Common- 
wealth. 

The  fifth  section  of  this  act  provides  that  the  expense  of  view- 
ing and  assessing  damages,  and  all  other  incidental  matters  not 
fully  provided  for  in  the  act,  shall  be  governed  by  the  general 
road  laws  of  this  Commonwealth  ;  and  the  sixth  section  provides, 
that  ^^all  the  expenses  of  the  map  or  plan,  furnished  to  the 
viewers,  shall  be  defrayed  by  the  city  of  Pittsburgh." 

The  viewers  report  the  gross  amount  of  damages  awarded  for 
the  land,  &c.,  taken  by  the  extension  of  the  avenue  to  be  ^27,400, 
and  to  this  sum  they  add  the  sum  of  $983,  which  they  "  assess 
for  expenses  of  the  viewers  plans,  of  benefits,"  &c.,  making  the 
sum  of  $28,888,  which  they  apporjtion  upon  and  among  those 
persons  named  a»  benefited.  In  adding  these  expenses,  $983, 
the  viewers  were  in  error.  The  act  makes  other  provisions  for 
the  payment  of  these  expenses.  It  is  a  plain  mistake,  appearing 
upon  the  face  of  the  report,  and  we  therefore  recommit  the 
report  to  the  viewers  with  direction  to  abate  the  expenses,  or  in 
other  words,  to  apportion  the  sum  of  $27,400,  uj)on  and  among 
those  assessed  as  benefited,  and  make  report  thereof  to  the  court 
with  as  little  delay  as  possible.  All  exceptions  not  specifically 
mentioned  are  overruled. 


In  the  Quarter  Sessions  ^  Allegheny  County. 
In  re  Citizens'  Passenger  Railway  Company. 

(Vol.  VII.,  p.  9.     1859.) 

1.  The  principle  of  law  authorizing  the  taking  of  priyate  property  for  public 
use,  upon  compensation  made  or  adequate  security  given  operates,  in  like 
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circumstances,  upon  the  property  of  corporations  with  equal  force,  as  upon 
that  of  indiyiduals. 

2.  The  grant  of  the  franchise  of  a  ferry,  bridge,  turnpike,  or  railway,  is  not 
in  its  nature  exclnsiye,  so  as  to  preclude  the  State  from  interfering  with  it, 
by  the  creation  of  another  similar  franchise  tending  materially  to  impair 
its  value.  The  charter  is  not  a  contract  standing  above  and  beyond  legis- 
lative interference,  nor  a  grant  of  the  fee  simple  in  the  soil,  but  a  mere 
easement ;  and  the  legislature  has  full  power  to  grant  as  many  more  ease- 
ments, on  the  same  territory,  as  public  convenience  may  require,  always 
making  indemnity  for  damage  done  to  those  corporatlsns  which  were  the 
first  objects  of  its  bounty,  or  the  recipients  of  antecedent  grants. 

3.  The  legislature  has  no  authority  to  barter  away  its  essential  attributes  of 
sovereignty :  and  each  legislature  should  assemble  with  the  same  measure 
of  sovereign  power  which  was  held  by  its  predecessors. 

This  case  was  argued  by  0.  H.  Mippet/y  for  petitioners,  and 
by  Geo.  P.  ffamilton,  D.  JD.  Bruce^  and  Wm.  B.  Negley  for 
respondents. 

The  following  opinion  was  delivered  July  18,  1859,  by 

McClurb,  p.  J. — The  proceedings  in  this  and  other  cases  now 
before  us,  arise  under  the  provisions  of  a  recent  Act  of  Assembly, 
incorporating  the  Citizens'  Passenger  Railway  Company  of  Pitts- 
burgh. Corporations  such  as  these  originate  from  motives  of 
private  and  personal  advantage  for  the  sake  of  pecuniary  gain, 
direct  or  incidental,  real  or  fancied,  to  the  corporators  or  stock- 
holders. The  public  interest  is  not  the  motive  to  embark  in 
them,  but  the  public  reaps  a  collateral  advantage,  when  public 
convenience  is  one  result  of  the  enterprise. 

We  consider  the  public  has  an  interest  in  good  roads  of  any 
kind,  and  that  the  public  will  have  bad  roads  on  this  great 
thoroughfare  until  the  controversies  of  tbese  corporations  cease. 
There  is  an  end  of  repair  on  all  the  line  of  road  this  passenger 
railway  will  travel,  which  will  not  be  resumed  pending  these  con- 
troversies. In  this  the  public  is  an  interested  sufferer.  In  all 
these  important  cases  this  court  is  compelled  by  law  to  make  con- 
tracts for  men  who  are  far  better  qualified  to  make  them  for 
themselves. 

On  the  22d  of  March,  1859,  an  Act  of  Assembly  was  approved, 
entitled,  An  Act  to  incorporate  "  The  Citizens'  Passenger  Rail- 
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Tray  Company  of  the  city  of  Pittsburgh."  Pamphlet  Laws  of 
1859,  page  203.  The  first  section  of  the  act  indicates  the  style 
and  title  of  the  corporation,  and  the  starting  point,  route,  and 
terminus  of  the  road.  Section  10  is  in  these  words :  "  That  before 
the  said  railway  company  shall  use  or  occupy  any  portion  of  any 
turnpike,  plank  road,  bridge,  or  street,  or  road  of  any  borough,  if 
the  said  railway  company  and  said  turnpike,  plank  road,  or  bridge 
company,  or  councils  of  any  borough,  cannot  agree  upon  the 
terms  for  the  use  thereof  within  thirty  days  from  the  organization 
of  the  said  company,  that  either  party  may  apply,  by  petition,  to 
the  Court  of  Quarter  Sessions  of  Allegheny  county,  setting  forth 
the  facts,  and  praying  the  court  to  appoint  a  time  for  the  hearing 
of  the  parties,  not  more  than  twenty  days  from  the  filing  of  the 
said  petition,  of  which  time  and  place  the  opposite  party  shall 
have  at  least  ten  days  notice,  and  the  court  shall  immediately 
after  hearing  the  said  parties,  proceed  to  fix  and  adjudge  the  rate 
of  compensation  to  be  allowed  and  paid  by  said  company,  for  the 
use  of  such  turnpike,  plank  road,  bridge,  or  street,  and  the  terms 
on  which  it  shall  be  used,  and  the  mode  and  manner  in  which  the 
same  shall  be  kept  up  by  the  respective  parties;  which  judgment 
shall  be  and  remain  final  and  conclusive  between  the  parties : 
Provided  further,  that  the  company  shall  have  power  to  make 
such  changes  in  the  grade  of  the  turnpike  and  plank  road  as  may 
be  required  to  enable  them  to  use  their  railway  with  ease  and 
convenience."  Section  16  directs  when  the  railway  shall  be  com- 
menced and  completed. 

This  railway  route  is  from  the  intersection  of  Market  and  Fifth 
streets  to  Liberty  street,  thence  along  and  across  said  street  to 
Cecil's  alley,  thence  alopg  said  alley  to  Penn  street,  thence  along 
Penn  street  to  the  Greensburg  and  Pittsburgh  turnpike  road, 
thence  along  said  road  to  Butler  street  in  the  borough  of  Law- 
renceville,  thence  along  said  street  to  the  Lawrenceville  and 
Sharpsburg  plank  road,  thence  by  said  plank  road,  and  by  way 
of  Sharpsburg  bridge  into  the  borough  of  Sharpsburg,  a  distance 
of  betwen  five  and  six  miles.  Here  we  have  the  city  of  Pitts- 
burgh, the  turnpike  road,  the  borough  of  Lawrenceville,  the  plank 
road,  the  Sharpsburg  bridge,  the  borough  of  Sharpsburg,  and  the 
petitioners — seven  corporations.     This  Act  of  Assembly  confers 
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upon  the  court  novel  and  extraordinary  powers,  with  correspon- 
dent responsibilities  annexed  to  their  exercise.  ''The  court  shall 
fix  and  adjudge  the  rate  of  compensation  to  be  allowed  and  paid 
bj  said  company  for  the  use  of  such  turnpike,  plank  road,  bridge, 
or  street,  and  the  terms  on  which  it  shall  be  used,  and  the  mode 
and  manner  in  which  the  same  shall  be  kept  up  by  the  respective 
parties,  which  judgment  shall  be  final  and  conclusive  between  the 
parties." 

The  portion  of  the  turnpike  over  which  the  passenger  railway 
will  pass,  is  from  the  city  limit  to  the  mouth  of  Butler  street,  in 
the  borough  of  Lawrenceville,  about  sixteen  feet  in  width,  and 
twenty-three  hundred  feet  in  length. 

The  counsel  for  this  road  allege  that  the  act  incorporating  the 
Citizens'  Passenger  Railway  is  unconstitutional.  This  comprises 
all  the  objections  made  by  the  turnpike  road  company.  Is  the 
act  constitutional  ?  The  position  assumed  is  that  the  charter  of 
the  Greensburg  and  Pittsburgh  Turnpike  Company  is  a  contract 
which  no  future  legislature  can  impair,  and  that  its  franchise  is 
exclusive  and  above  and  beyond  legislative  interference.  A 
summary  answer  to  such  objections  might  be  that  the  power 
which  granted  the  charter,  reserved  the  power  to  revoke  it. 
But  what  is  closer  to  the  point,  the  legislature  expressly  declared 
that ''  if  the  legislature  should  at  any  time  after  the  year  one 
thousand  eight  hundred  and  thirty-six,  think  proper  to  take 
possession  of  the  road  or  any  part  thereof,"  it  can  be  done  in  the 
mode  described,  and  thereupon  all  the  right,  title,  and  interest 
of  the  road  shall  cease.  See  charter  of  this  road,  sec.  25 ;  ap- 
proved 24th  of  February,  1806.  The  legislature  might,  under 
this  section,  take  the  road,  or  any  part  of  it,  in  the  manner 
described,  and  abolish  the  toll  on  the  whole  road  or  any  part  of 
it  in  the  manner  pointed  out  by  the  terms  of  the  charter  itself. 

The  legislature  may  invest  a  corporate  body  or  individual  with 
the  privilege  of  taking  private  property  for  public  use,  upon 
compensation  made  or  adequate  security  given,  before  the  pro- 
perty is  taken ;  and  it  cannot  be  shown  that  the  rights  of  corpo- 
rations are  any  more  sacred  in  any  legal  or  constitutional  view 
than  those  of  individuals.  The  same  turnpike  took  private  pro- 
perty for  public  use,  in  a  strip  or  line  three  or  four  hundred 
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miles  long,  from  Pittsburgh  to  Philadelphia.  I  shall  make  no 
reference  to  the  right  of  *' eminent  domain/'  in  Pennsylvania; 
it  is  familiar  to  popular  apprehension  aa  veil  as  the  professional 
mind. 

In  regard  to  the  position  that  the  grant  of  the  franchise  of  a 
ferry,  bridge,  turnpike  or  railroad  is  in  its  nature  exclusive,  so 
that  the  state  cannot  interfere  with  it  by  the  creation  of  another 
similar  franchise,  tending  materially  to  impair  its  value,  it  is, 
with  great  deference,  submitted  that  an  important  distinction 
should  be  observed  between  those  powers  of  government  which 
are  essential  attributes  of  sovereignty,  indispensable  to  be  always 
preserved  in  full  vigor,  such  as  the  power  to  create  revenue  for 
public  purposes,  to  provide  for  the  common  defence,  to  provide 
safe  and  convenient  ways  for  the  public  necessity  and  conveni- 
ence, and  to  take  private  property  for  public  uses  and  the  like ; 
and  those  powers  which  are  not  thus  essential,  such  as  the  power 
to  alienate  the  lands  and  other  property  of  the  state,  and  to  make 
contracts  of  service,  or  of  purchase  and  sale  and  the  like. 

Powers  of  the  former  class  are  essential  to  the  constitution  of 
society,  as  without  them  no  political  community  can  well  exist, 
and  necessity  requires  that  they  should  continue  unimpaired. 
They  are  intrusted  to  the  legislature  to  be  exercised,  and  not  to 
be  bartered  away,  and  it  is  indispensable  that  each  legislature 
should  assemble  with  the  same  measure  of  sovereign  power  which 
was  held  by  its  predecessors.  Any  act  of  the  legislature  dis- 
abling itself  from  the  future  exercise  of  powers  intrusted  to  it  for 
the  public  good,  must  be  void,  being  in  effect  a  covenant  to  desert 
its  paramount  duty  to  the  whole  people :  Greenleafs  note,  Cruise, 
vol.  2,  title  27,  section  29. 

I  consider  that  the  constitutionality  of  acts  of  the  legislature 
like  this  we  are  considering,  has  ceased  to  be  a  question.  A 
multitude  of  cases  in  many  states  has  put  the  question  to  rest. 
A  few  of  the  more  prominent  authorities  may  be  referred  to : 
Bald.  2282;  Ames'  Railway  Cases  86,  145,  235,  825,  503, 
540 ;  6  How.  507 ;  8  Kelly  (Ga.)  81 ;  8  N.  H.  88 ;  10  Id.  369 ; 
11  Id.  869;  15  Vt.  98;  8  Casey  854;  6  Whart.  48;  see  also 
Redfield  on  Railways,  sec.  8,  title  "  Corporate  Franchises  Con- 
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densed :"  and  what  is  more  to  the  purpose,  our  own  Supreme 
Court  recognise  the  principle  in  all  those  cases  which  involve  it. 

Here  is  Butler  street,  in  Lawrenceville,  on  which  (if  it  be  on 
it  now)  the  old  Pittsburgh  and  Butler  pike  has  an  easement ; 
Lawrenceville  has  an  easement ;  the  plank  road  has  an  easement ; 
the  Citizens'  Passenger  Railway  has  an  easement,  but  no  fee 
simple  in  the  soil.  All  these  easements  are  mere  creatures  of 
the  legislature,  created  by  a  constitutional  invasion  of  individual 
or  private  rights,  and  the  legislature  has  full  power  and  vigor  to 
grant  as  many  more  easements  in  all  future  time  as  public  con- 
venience and  necessity  may  require,  always  making  indemnity 
for  damage  done  to  those  corporations  which  were  the  first 
objects  of  its  bounty,  or  the  recipients  of  antecedent  grants. 

So  far  as  regards  the  objection  of  the  respondents  that  this 
court  has  no  jurisdiction,  the  petition  recites  what  in  the  words 
of  the  Act  of  Assembly  confers  it.  We  are  of  opinion  that  the 
act  is  constitutional,  and  the  court  has  jurisdiction. 

Order. — The  court  adjudges  for  the  use  of  the  Citizens'  Pas- 
senger Railway,  for  the  purpose  of  its  road,  sixteen  feet  in  width 
on  the  Greensburg  and  Pittsburgh  turnpike  road,  beginning  at 
Clymer  street,  and  running  thence  along  said  turnpike  to  Butler 
street,  in  the  borough  of  Lawrenceville,  a  distance  of  twenty-five 
hundred  and  eighty  feet,  or  thereabouts.  And  the  terms  on 
which  said  turnpike  road  shall  be  used,  and  the  mode  and  manner 
in  which  the  same  shall  bo  kept  up  by  the  respective  parties,  is 
as  follows :  The  Citizens'  Passenger  Railway  to  use  and  occupy 
sixteen  feet  in  width  of  the  Greensburg  and  Pittsburgh  turnpike 
road,  and  to  keep  the  same  sixteen  feet  in  perpetual  good  order 
and  repair,  at  its  own  proper  cost  and  charges,  from  the  date  of 
the  rendition  of  this  judgment.  The  Greensburg  and  Pittsburgh 
Turnpike  Road  Company  to  keep  in  like  perpetual  good  order 
and  repair,  at  its  own  proper  costs  and  charges,  the  residue  of 
the  said  turnpike  road,  according  to  the  width  of  said  road,  as 
prescribed  by  its  charter. 

Where  any  change  in  the  grade  of  the  said  turnpike  road  is 
required  for  the  ease  or  convenience  of  the  Citizens'  Passenger 
Railway  Company,  it  shall  grade  the  same  in  width  from  water 
table  to  water  table,  said  grade  to  present  a  surface  flat  enough 
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for  the  ease  and  convenience  of  carriages  and  wagons  using  the 
road. 

The  use  and  occupation  of  the  Greensburg  and  Pittsburgh 
turnpike  road  by  the  Citizens'  Passenger  Railway  Company, 
shall  not  be  in  anywise  detrimental  to  or  inconsistent  with  the 
free!,  full  and  unobstructed  use  of  the  whole  of  the  said  turnpike 
for  any  and  all  of  the  purposes  for  which  it  is  now  used  by  the 
public. 

And  it  is  adjudged  that  the  petitioner  and  respondent  in  this 
proceeding  each  pay  one-half  the  costs. 

By.  THE  Court. 

In  the  matter  of  the  Citizens'  Passenger  Railway  Company 
with  the  borough  of  Lawrenceville ;  No.  12  of  March  Sessions, 
1859. 

Order. — The  court  adjudges  for  the  use  of  the  Citizens'  Pas- 
senger Railway  for  the  purposes  of  its  road,  sixteen  feet  in  width 
on  Butler  street,  in  the  borough  of  Lawrenceville.  Beginning 
on  Butler  street  at  the  mouth  of  said  street  where  it  begins  at 
the  Greensburg  and  Pittsburgh  turnpike  road;  thence  along 
Butler  street  and  the  road  which  is  a  continuation  of  the  same  in 
said  borough  to  the  cemetery  gate,  a  distance  of  five  thousand 
and  two  feet,  or  thereabouts. 

The  Citizens'  Passenger  Railway  to  use  and  occupy  sixteen 
feet  in  width  of  Butler  street  and  its  continuation  as  aforesaid. 

And  the  court  doth  fix  and  adjudge  the  rate  of  compensation 
to  be  made  by  said  company  for  the  use  of  said  street,  and  its 
continuation  in  said  borough,  and  the  terms  on  which  it  shall  be 
used,  and  the  manner  in  which  the  same  shall  be  kept  up  by  the 
respective  parties,  as  follows :  The  Citizens'  Passenger  Railway 
to  use  and  occupy  for  the  purposes  of  their  road,  sixteen  feet  in 
width  of  Butler  street  and  the  continuation  thereof.  The  said 
railway  to  pave  with  cobble  stone,  eighteen  feet,  or  one-half  of 
the  width  of  said  street  and  its  continuation  to  the  cemetery  gate 
as  aforesaid,  so  soon  as  the  borough  of  Lawrenceville  shall  have 
paved  the  residue  of  said  street  and  its  continuation  from  the 
mouth  of  said  street  at  the  Greensburg  and  Pittsburgh  turnpike 
road  to  the  cemetery  with  cobble  stone,  in  a  style  to  equal  the 
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paving  done  by  the  railway  company,  then  the  street  to  be  kept 
in  perpetual  repair  by  the  Citizens'  Passenger  Railway  Company 
at  its  own  proper  cost  and  charges. 

And  80  soon  as  the  whole  street  and  its  continuation,  as  afore- 
said, shall  be  paved,  then  the  use  and  occupation  of  the  said 
street  and  its  continuation  by  the  Citizens'  Passenger  Railway  Com- 
pany, shall  not  be  in  any  wise  detrimental  to  or  inconsistent  with 
the  free,  full  and  unobstructed  use  of  the  whole  of  the  said  street 
or  its  continuation  for  any  and  all  of  the  purposes  for  which  it 
is  now  used  by  the  public. 

And  it  is  adjudged  that  the  petitioner  and  respondent  in  this 
proceeding  each  pay  one  half  the  costs.  By  the  Court. 

Note. — Should  the  borough  of  Lawrenceville,  over  which  we 
can  exercise  no  legal  coercion  in  the  premises,  fail  faithfully  to 
perform  its  promises  made  in  open  court  in  the  premises,  then  this 
court  will  entertain  a  motion  to  rescind  and  revoke  the  order  this 
day  made,  and  make  a  new  one. 

(The  assurances  given  in  open  court  by  the  borough  of  Law- 
renceville, were,  among  others,  that  said  borough  would  pave  the 
streetj  or  the  same  distance  as  the  Passenger  Railway  may  pave, 
at  the  same  time,  and  in  the  same  manner.) 

In  the  matter  of  the  petition  of  ihe  Citizens'  Passenger  Rail- 
way Company  with  the  Lawrenceville  and  Sharpsburg  Plank 
Road  Company.  No.  13  of  March  Sessions,  1859. 

The  petition  represents  that,  "  for  the  purposes  of  its  road  the 
Citizens'  Passenger  Railway  Company  will  be  compelled  to  use 
about  sixteen  feet  of  the  said  plauk  road." 

No  further  reference  than  this  is  made,  and  no  more  minute 
description  is  given  of  the  "portion  "  of  the  plank  road  the  peti- 
tioners will  be  compelled  to  use.  What  number  of  feet  is  not 
designated  in  the  petition,  nor  the  distance  of  any  line  in  length. 
The  sixteen  feet  mentioned  in  the  petition  is  descriptive  of 
breadth. 

The  length  of  this  plank  road  may  be  estimated  by  miles ;  the 
argument  of  the  petitioner  is  so  confined  to  about  twelve  hundred 
feet  in  length  by  sixteen  feet  in  width. 

VOL.  II. — 2 
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The  plank  road  is  a  corporation,  an  entirety,  a  unit ;  and  the 
petition  treats  it  so.  Sixteen  feet  of  the  plank  road  without  anj 
further  description,  means  sixteen  feet  of  the  whole  distance 
from  end  to  end  of  the  plank  road.  This  view  is  strengthened 
by  the  words  of  the  Act  of  Assembly,  which,  in  describing  the 
route  of  the  Citizens'  Passenger  Railway  Company,  continues 
"thence  to  the  Lawrcnceville  and  Sharpsburg  Plank  Road, 
and  along  said  road  to  the  Sharpsburg  Bridge."  This  description 
embraces  the  whole  distance  or  length  of  the  plank  road  as 
described  in  its  charter. 

I  will  not  decide  the  serious  question  whether,  under  this  law 
one  corporation  can  swallow  another  corporation  piecemeal  or 
must  swallow  it  whole;  or  in  other  words,  whether  the  powers  of 
this  court  are  exhausted  when  one  order  is  made  and  its  judicial 
functions  ended.  Suffice  it  to  say,  that  if  the  court  adjudges  on 
a  fractional  part  of  the  road,  its  order  will  not  correspond  with 
the  petition,  and  if  it  should  decide  upon  the  whole  of  it,  then 
our  decree  will  not  correspond  with  the  facts. 

If  an  order  be  now  made,  and  another  petition  is  hereafter  pre- 
sented, and  we  are  called  upon  to  adjudge  the  rate  of  compensa- 
tion for  the  use  of  the  residue  of  the  plank  road,  the  record  will 
show  that  it  has  been  adjudged  already,  although  the  fact  will  be 
otherwise. 

I  need  pursue  these  difficulties  no  further.  In  the  case  of  the 
Grcensburgh  and  Pittsburgh  Turnpike  Road  they  do  not  arise, 
as  all  that  will  ever  be  wanted  was  taken  at  once.  The  respon-' 
dent  alleges  that  no  effort  was  made  by  the  petitioner  to  agree 
upon  terms  for  the  use  of  the  road.  If  this  be  so,  the  jurisdic- 
tion of  this  court  has  not  attached.  It  is  unnecessary  to  decide 
this  fact,  as  this  court  feels  constrained,  for  the  reasons  already 
given,  to  dismiss  the  petition  without  prejudice  to  either  party. 

This  petition  is  dismissed  at  the  cost  of  the  petitioners. 

Lehigh  Bridge  Co.  v.  Lehigh  Coal  and  Navigation  Co.,  4  Rawle  9;  ToU 
Bridge  Co.  v.  Hartford  and  New  Haven  R.  R.  Co.,  17  Conn.  40. 
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In  the  District  Court  of  Allegheny  County. 
Karl  v.  Black's  Executors. 

(VoL  VIL,  p.  34.  1859.) 

One  of  three  ezecntorsi  all  of  them  being  in  full  life,  cannot  without  the 
knowledge  and  consent  of  the  other  two,  who  are  the  acting  executors,  con- 
fess a  judgment  which  will  bind  the  estate. 

This  ^as  a  rule  to  show  cause  why  the  judgment,  at  No.  20S 
of  July  Term,  1857,  in  favor  of  Elizabeth  Karl,  against  the  exe- 
outers  of  Marcus  Black,  deceased,  should  not  be  set  aside. 

The  case  was  argued  by  Morrison^  for  the  executors,  and  by 
Koethenj  contra. 

The  facts  are  sufficiently  detailed  in  the  following  opinion  by 

Hampton,  P.  J. — On  the  19th  day  of  May,  1857,  an  amicable 
action  was  entered  in  this  court  and,  by  writing  filed,  judgment 
was  confessed  by  Cyrus  Black,  one  of  the  executors  of  Marcus 
Black,  deceased,  against  the  estate  of  the  testator,  for  the  sum  of 
$244  28,  with  release  of  all  errors,  and  without  stay  of  execution* 

On  the  28th  of  August,  1858,  Joseph  S.  Morrison,  one  of  the 
executors  of  Marcus  Black,  filed  his  affidavit  setting  forth  that  the 
Bev.  John  Kerr  and  himself  had  been  the  acting  executors  of 
Marcus  Black,  and  that  Cyrus  Black  had  occupied  a  position 
antagonistic  to  the  estate  ever  since  the  death  of  the  testator. 
That  in  consequence  of  the  adverse  interests  and  hostile  position 
of  the  said  Cyrus  Black,  the  said  John  Kerr  and  deponent  had 
the  management  of  the  business  of  the  estate,  and  that  this  judg- 
ment was  obtained  without  their  knowledge  or  consent  by  the 
confession  of  the  said  Cyrus  Black  alone;  that  they  had  no 
knowledge  of  its  existence  till  execution  was  issued  upon  it,  and 
that  the  deponent  believed  the  estate  of  the  deceased  was  not 
liable  upon  the  alleged  claim  of  the  plaintiff  in  this  case. 

On  the  filing  of  this  affidavit  a  rule  on  the  plaintiff  was  granted 
to  show  cause  why  the  judgment  should  not  be  set  aside  on  the 
ground  that  one  of  several  executors  had  no  power  to  confess  a 
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judgment  so  as  to  affect  the  estate  of  his  testator  without  the 
knowledge  and  consent  of  his  co-executors. 

The  facts  set  forth  in  the  aflSdavit  of  Mr.  Morrison  not  having 
been  traversed  must  be  taken  as  true,  and  the  question  to  be 
determined  is,  whether  one  of  three  executors,  all  of  whom  being 
in  full  life,  can,  without  the  knowledge  and  consent  of  the  other 
two,  who  are  and  have  been  the  acting  executors,  confess  a  judg- 
ment which  will  bind  the  estate. 

When  there  are  more  than  one  executors  appointed  by  a  testa- 
tor, they  are  generally  considered  in  law  as  one  person,  unless 
separate  powers  are  conferred  by  the  will.  Each  one  may,  for 
certain  purposes,  however,  be  regarded  as  acting  for  all,  and  in 
such  cases,  his  acts  will  bind  his  co-executors  when  done  for  the 
benefit  of  the  estate,  and  not  in  contravention  of,  or  prejudicial 
to,  the  joint  trust  conferred  upon  all.  Thus  one  executor  may 
receive  a  debt  due  to  the  estate  and  give  a  receipt  which  will 
bind  the  others;  he  may  employ  counsel  to  prosecute  or  defend 
legal  proceedings  affecting  the  estate,  and  the  counsel  so  employed, 
within  the  legitimate  range  of  his  professional  functions,  will  be 
obligatory  on  all  the  executors.  He  may  do  many  other  acts 
tending  to  promote  the  objects  of  the  trust  confided  to  them  by 
the  testator.  But  to  allow  one  of  several  executors  or  adminis- 
trators to  bind  the  estate  of  his  decedent  by  judgment,  without 
the  consent  of  his  colleagues,  would  open  a  door  to  intolerable 
frauds.  Judgments  sufficient  to  absorb  any  ordinary  estate, 
might  thus  be  confessed  to  favorites  as  pretended  creditors,  with- 
out the  possibility  in  many  cases  of  inquiring  into,  or  discover- 
ing the  fraud.  Innocent  executors,  who  were  ignorant  of  judg- 
ments 60  confessed  by  their  fellows  might  be  involved  in  the 
charge  of  wasting  and  mismanaging  the  estate  committed  to  their 
care,  without  the  power  of  extricating  themselves  from  their 
perilous  position.  A  principle  that  leads  to  such  disastrous  con- 
sequences cannot  be  sound.  But  fortunately  wo  are  not  left 
without  authority  on  this  question.  It  was  decided  in  Heisler  v. 
Knipe,  1  Browne  319,  that  a  judgment  against  one  adminis- 
trator did  not  bind  the  other,  nor  the  estate  of  the  deceased. 
In  Forsythe  v.  Ganson,  5  Wend.  558,  it  was  held  that  in  an 
action  against  administrators,  where  there  are  several,  the  admis- 
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sion  of  indebtedness  by  one  will  not  entitle  the  plaintiff  to  recover. 
And  in  Fritz  v.  Thomas,  1  Wharton  66,  it  was  first  settled  in 
our  own  state,  that  the  acknowledgment  by  one  of  two  adminis- 
trators was  insufficient  to  take  the  case  out  of  the  Statnte  of  Limi- 
tations. The  doctrine  of  that  case  was  re-affirmed  in  Reynolds  v. 
Hamilton,  7  Watts  420,  when  it  was  ruled  that  a  promise  of  an 
executor  to  pay  the  debt  of  his  testator  will  not  take  it  out  of  the 
operation  of  the  Statute  of  Limitations.  If,  therefore,  his  admis- 
sions of,  and  promises  to  pay  the  debt  of  the  testator,  could  not 
be  given  in  evidence  to  establish  the  plaintiff's  right  to  recover, 
the  want  of  power  to  confess  a  judgment  for  the  debt,  follows  as 
a  logical  necessity.  And  accordingly  the  principle  of  those  cases 
has  been  carried  forward  by  the  Supreme  Goyrt  to  its  legitimate 
results  in  Hall  v.  Boyd,  6  Barr  267,  where  they  have  decided 
that  a  judgment  confessed  by  one  executor  without  the  knowledge 
of  his  co-executors  does  not  bind  the  estate  of  the  testator.  This 
case  is  directly  in  point  and  I  am  not  aware  that  its  authority 
has  been  impaired  by  any  subsequent  decision. 

On  principle,  therefore,  as  well  as  authority,  I  am  clearly  of 
opinion  that  this  judgment  cannot  be  sustained. 

The  judgment  and  all  subsequent  proceedings  are  set  aside. 


In  the  Circuit  Court  of  the  United  States  for  the   Western 
District  of  Pennsylvania, 

Adams  v.  White. 

(Vol.  VII.,  p.  41.    1859.) 

1.  Matters  which  appertain  solely  to  the  jurisdiction  of  a  court,  or  to  the 
disabilities  of  a  saltor,  should  never  be  blended  with  questions  which  enter 
essentiallj  into  the  subject-matter  of  the  controversy. 

2.  In  dilatory  pleas  the  gpreatest  precision  Is  required. 

3.  A  plea  to  the  jurisdiction  concludes  to  the  cognisance  of  the  court,  by 
praying  judgment  if  the  court  will  take  cognisance  of  the  suit,  or  of  the 
plea  (declaration)  aforesaid. 

4.  Plea  to  the  jurisdiction  must  be  signed  by  the  defendant  in  person,  and  not 
by  attorney. 
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5.  Toe  affidayit  accompanjing  the  plea  mast  be  positiTe,  and  not  <<  as  he  be- 
lieyeB." 

6.  The  plea  must  be  put  in  within  fonr  days  of  the  term,  to  which  the  decla- 
ration is  filed,  counting  both  dajs  inclnsive. 

7.  Filing  plea  in  bar  is  a  waiver  of  the  plea  in  abatement. 

8.  A  literal  copy  of  the  note,  omitting  the  endorsement,  which  is  arerred  in 
the  declaration,  is  a  compliance  with  the  71st  rule  of  the  United  States 
District  Conrt. 

9.  In  his  affidavit  of  defence,  the  defendant  mnst  state  '*  fallj  and  particu- 
larly," the  nature  and  amount  of  his  set  off. 

10.  To  put  plaintiff  on  proof  of  consideration  of  negotiable  paper,  it  must  be 
shown  that  it  was  obtained,  or  put  in  circulation,  by  ft-aud  or  undue  means. 

11.  When  the  citizenship  of  the  parties  gives  jurisdiction,  and  the  legal 
right  to  sue  is  in  the  plaintiff,  the  court  will  not  inquire  into  the  residence 
of  those  who  have  an  equitable  interest  in  the  claim. 

12.  He  who  has  the  legal  right  may  sue  at  law  in  the  Federal  Courts,  without 
reference  to  the  citizenship  of  those  who  may  have  the  equitable  interest. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of  the 
court.  It  came  up  on  a  plea  to  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States,  and  on  a  rule  to  show  cause  whj 
judgment  should  not  be  entered  for  want  of  a  sufficient  affidavit 
of  defence. 

C,  B.  M.  Smithy  for  plaintiff. 

John  M.  Kirhpatrichy  for  defendant. 

As  the  case  involved  important  questions  relating  to  the  juris- 
diction and  practice  of  the  courts  of  the  United  States,  the  court 
directed  a  reargument,  and  it  was  reargued  on  the  19th  inst. 

The  opinion  of  the  court  was  delivered  August  20th,  1859, 
by 

M'Candless,  J. — Plaintiff  sues  upon  a  note  dated  26th  Octo- 
ber, 1858,  at  four  months,  for  $2,055  97,  drawn  by  defendant, 
payable  "to  the  order  of  myself,"  and  endorsed  by  him.  An 
affidavit  of  claim  and  copy  of  note,  omitting  the  endorsement, 
were  filed  with  the  precipe ;  and  before  the  return  day  of  the 
writ  a  narr.  was  filed,  reciting  the  note,  and  averring  the  en- 
dorsement to  plaintiff. 

Defendant's  counsel  interposes  a  plea  to  the  jurisdiction,  and 
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an  affidavit  of  defence.  We  must  dispose  of  this  plea  before 
considering  the  argument  upon  the  affidavit.  Before  the  court 
can  proceed  to  entertain  any  question  on  the  merits,  it  must 
know  that  it  possesses  proper  jurisdiction  over  the  parties.  It  is 
plain  that  the  question  as  to  the  citizenship  of  the  parties  must 
be  preliminary  in  its  nature,  and  the  exception  must  be  taken  by 
way  of  a  plea:  4  Mason  437 ;  7  Howard  19. 

1.  Then  as  to  the  point  of  jurisdiction.  The  plea  filed  in  this 
case  is  bad  both  in  substance  and  form.  It  does  not  deny  that 
plaintiff  is  a  citizen  of  the  State  of  Virginia,  but  alleges  that  the 
note  on  which  this  suit  is  brought,  is  the  property  of  John  M'Vay, 
a  citizen  of  Pennsylvania,  who  is  not  entitled  to  sue  in  the  courts 
of  the  United  States.  '  That  is  a  question  of  title,  and  is  matter 
in  bar,  and  not  in  abatement.  It  has  been  received  as  a  canon 
of  pleading,  that  matters  which  appertain  solely  to  the  jurisdic- 
tion of  a  court,  or  to  the  disabilities  of  a  suitor,  should  never  be 
blended  with  questions  which  enter  essentially  into  the  subject- 
matter  of  the  controversy ;  and  that  all  defences  involving  inqui- 
ries into  that  subject-matter  imply,  nay  admit,  the  competency  of 
the  parties  to  institute  such  inquiries,  and  the  authority  of  the 
court  to  adjudicate  upon  them.  Hence  it  is,  that  pleas  to  the 
jurisdiction,  or  in  abatement,  are  deemed  inconsistent  with  those 
which  appertain  to  the  merits  of  a  cause ;  they  are  tried  upon 
different  views,  as  to  the  relations  of  the  parties,  and  result  in 
different  conclusions  :  14  Howard  505;  Gould  221. 

As  to  the  form  of  the  plea.  In  dilatory  pleas  the  greatest 
precision  is  required :  3  Term  Rep.  186.  This  plea  has  no 
conclusion — it  prays  no  judgment.  The  language  of  the  plead- 
er's last  sentence  is  'therefore  he  pleads  that  this  suit  may  abate, 
at  the  proper  costs  and  charges  of  Samuel  Adams,  plaintiff  above- 
named,"  a  person  by  the  way,  the  defendant  alleges  is  a  myth, 
and  has  no  substantive  existence. 

A  plea  to  the  jurisdiction  concludes  to  the  cognisance  of  the 
court  by  praying  judgment  if  the  court  will  take  cognisance  of 
the  suit,  or  in  more  technical  language,  of  the  plea  (declaration) 
aforesaid :  Gould  238.  The  present  plea  is  by  attorney.  A  plea 
to  the  jurisdiction  must  be  signed  by  the  defendant  in  person. 
For,  if  signed  by  an  attorney,  who  is  an  officer  of  the  court,  he 
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is  supposed  to  have  signed  it  bj  leave  of  the  court,  and  the  asking 
of  leave  is  a  tacit  admission  of  the  jurisdiction :  Bacon's  Abr. 
Abat.  A.,  Pleas  E.  2. 

Again,  the  affidavit,  which,  a  necessary  adjunct  to  all  pleas  in 
abatement,  must,  in  a  plea  to  the  jurisdiction,  be  positive,  and 
not ''  as  he  believes."     This  is  fatal  to  this  plea. 

The  rules  of  courts  of  law  with  regard  to  dilatory  pleas  are 
very  stringent,  and  require  them  to  be  put  in  within  four  days 
after  the  term  to  which  the  declaration  is  filed,  counting  both 
days  inclusive.  They  require  also,  that  the  affidavit  of  the  truth 
of  the  plea  be  positive  and  not  according  to  the  belief  of  the  de- 
fendant. In  the  practice  of  these  courts  also,  a  dilatory  plea, 
not  filed  in  time,  or  subsequently  authenticated,  may  be  treated 
as  a  nullity,  and  the  party  making  it  defaulted  for  want  of  a 
plea :  Grier,  J.,  1  Phila.  576. 

Aside  from  all  this,  the  defendant  has  filed  a  plea  in  bar. 
This  is  a  waiver  of  his  plea  in  abatement :  2  Casey  462.  It  is  a 
rule  of  pleading  without  an  exception,  that  objections  to  the  juris- 
diction of  the  court,  or  the  competency  of  the  parties,  are  matters 
pleadable  in  abatement  only;  and  that  if,  after  such  matters 
relied  on,  a  defence  be  interposed  in  bar,  and  going  to  the  merits 
of  the  controversy,  the  grounds  alleged  in  abatement  become 
thereby  immaterial,  and  are  waived :   14  Howard  510. 

2.  As  to  the  affidavit  of  defence.  It  is  alleged  in  the  affi- 
davit, and  was  contended  with  ability  on  the  argument,  that  the 
copy  of  the  notes  filed  was  not  a  literal  transcript,  required  by 
the  rules  of  court.  But  the  defendant  has  not  informed  us  in 
what  the  difierence  consists.  If  it  be  the  omission  of  the  endorse- 
ment, that  is  supplied  by  the  averment  in  the  declaration. 

The  defendant  claims  that  he  has  a  set  off,  but  it  is  not  against 
the  demand  of  the  plaintiff,  but  John  M*Vay,  and  we  are  not 
advised  of  its  nature  or  amount.  In  the  affidavit  he  states  that 
the  amount  of  set  off  ^'he  does  not  exactly  know,''  and  hence  is 
unable  exactly  to  designate  the  same.  If  John  M'Vay  were  the 
plaintiff  here,  this  would  be  insufficient,  and  is  less  sufficient  when 
suit  is  brought  by  an  innocent  holder.  Under  the  rule  he  must 
state  his  defence  "fully  and  particularly."     The  burden  of  the 
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affidavit  is  that  John  M^Vay  is  the  real  plaintiff,  and  that  the 
name  of  Adams  is  used  to  sue  in  this  court. 

The  plaintiff  is  the  holder  of  a  note  which  is  negotiable ;  and 
to  put  him  on  proof  of  consideration,  it  must  be  shown  that  it 
was  obVainbd  or  put  into  circulation  by  fraud,  or  undue  means. 
Some  fact  must  be  alleged  from  which  we  can  reasonably  infer 
that  the  note  came  into  the  hands  of  the  holder  by  fraud,  or 
without  consideration :  6  W.  &  S.  222.  There  is  nothing  here 
but  a  yague  allegation. 

When  defendant  drew  this  note  payable  to  the  order  of  him- 
self, and  endorsed  it,  he  converted  it  into  negotiable  paper,  paya- 
ble to  bearer,  untrammeled  in  its  circulation,  subject  at  maturity 
to  suit  in  the  hands  of  any  holder,  and  exempt  from,  impertinent 
inquiry,  from  any  quarter,  as  to  the  consideration. 

After  he  endorsed  it,  it  passed  by  delivery ;  and  the  plaintiff 
had  the  same  right  to  sue  upon  it  in  his  own  name,  as  if  it  had 
been  made  payable  to  bearer.  He  alleges  that  he  is  a  citizen  of 
Virginia,  and  consequently  the  Circuit  Court  of  the  United  States 
has  jurisdiction :  3  Howard  574. 

When  the  citizenship  of  the  parties  gives  jurisdiction,  and  the 
legal  right  to  sue  is  in  the  plaintiff,  the  court  will  not  inquire 
into  the  residence  of  those  who  may  have  an  equitable  interest 
in  the  claim.  They  are  not  necessary  parties  on  the  record.  A 
person  having  the  legal  right  may  sue  at  law  in  the  Federal 
Courts,  without  reference  to  the  citizenship  of  those  who  may 
have  the  equitable  interest :  14  Peters  298.  The  opinion  of  the 
court  is  with  the  plaintiff  on  both  points  submitted. 

The  plea  to  the  jurisdiction  is  overruled.  The  rule  to  show 
cause  is  made  absolute,  and  judgment  for  the  plaintiff;  sum  to 
be  ascertained  by  the  clerk. 

As  to  the  pleadings,  see  cases  cited  in  note  to  Teatman  v.  Henderson,  1 
Pittsb.  20 ;  upon  the  other  branch  of  the  case,  see  Snyder  v.  Rilej,  6  Barr 
164;  Gray's  Administrators  v.  The  Bank  of  Kentucky,  5  Casey  365  ;  Jarden  v. 
Paris,  5  Whart.  338;  Phelan  v.  Moss,  17  P.  F.  Smith  59. 
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In  the  Common  Pleas  of  New  York. 
Petition  of  John  Snook.* 

(Vol.  VII.,  p.  49.     1859.) 

1.  Though  the  custom  is  wide-spread  and  universal  for  all  males  to  bear  the 
name  of  their  parents,  there  is  nothing  in  the  law  prohibiting  a  man  from 
taking  another  name  if  he  chooses.  There  is  no  penalty  or  punishment  for 
so  doing,  nor  any  consequences  growing  out  of  it  except  as  far  as  it  may 
lead  to,  or  cause  a  confounding  of  his  identity. 

2.  Wherever  a  man  has  done  an  act  in  a  particular  name,  or  where  he  makes 
a  grant,  it  may  always  be  shown  in  support  of  the  validity  of  the  act,  that 
he  was  known  by  that  name,  at  and  about  the  same  time  when  the  act  was 
done,  though  he  may  have  been  baptised  or  previously  known  by  a  different 
name.  All  that  the  law  looks  to  is  the  identity  of  the  individual,  and  when 
that  is  clearly  established,  the  act  will  be  binding  upon  him  and  upon  others. 

Mr,  John  Snook  made  an  application  to  the  Court  of  Common 
Pleas,  for  leave  to  change  his  name  to  John  Pike,  under  which 
name  he  had  been  doing  business  for  some  years  past,  and  by 
which  he  was  well  known.  The  following  opinion  and  decision 
was  rendered  by 

Dailt,  J. — This  is  an  application  for  an  order,  authorizing  the 
petitioner  to  change  his  name  to  John  Pike. 

He  sets  forth  in  his  petition  that  Snook  is  a  name  of  German 
origin,  corresponding  with  the  English  word  Pike.  That  some 
years  ago  he  intended  to  apply  to  the  legislature  for  liberty  to 
change  his  name,  and  consulted  a  lawyer,  who  advised  him  that 
he  had  the  right  to  change  his  name  himself,  and  that  such  ap- 
plication was  not  necessary.  That  he  accordingly  changed  his 
name  to  John  Pike,  and  became  a  member  of  a  firm  in  the  city 
of  Syracuse,  under  the  name  of  ^^  John  Pike  &  Co.,"  and  under 
that  name  became,  and  is,  known  to  a  large  number  of  his  busi- 
ness acquaintances  and  enjoys  under  it  a  business  good-will. 
That  he  contemplates  entering  into  a  co-partnership  with   a 

^  This  case  though  decided  by  a  foreign  state  court  has  been  inserted 
here  (in  disagreement  with  the  editor's  plan),  for  the  reason  that  the  discus- 
sion of  the  subject  is  considered  to  be  very  exhaustive,  and  with  the  authori-  , 
ties  cited  in  it  might  be  of  some  value. 
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gentleman  in  this  city,  "who  objects  to  the  name  of  Snook  appear- 
ing in  the  business  title  or  name  of  the  firm,  and  that  the  peti- 
tioner believes  it  to  be  for  his  pecuniary  interest  that  his  name 
should  be  known  as  John  Pike. 

Under  the  Act  of  1847,  a  judge  of  this  court  may  authorize 
any  person  of  full  age  residing  in  this  state,  to  assume  another 
name,  if  the  judge  is  satisfied  that  the  applicant  will  derive  any 
pecuniary  benefit  from  assuming  another  name.  By  this  it  is 
understood,  that  the  judge  is  to  be  judicially  satisfied,  upon  proper 
proof  (Smith  v.  Luce,  13  Wend.  237),  that  such  will  be  the  effect 
if  the  name  is  changed.  To  put  a  case  in  point;  if  an  estate  is 
left  to  a  man  by  will  upon  condition  that  he  takes  the  name  of 
the  testator,  then  it  is  apparent  that  he  will  derive  a  pecuniary 
benefit  by  being  allowed  to  assume  it.  In  this  case  the  petitioner 
merely  shows  that  he  believes  that  it  will  be  for  his  pecuniary 
interest  that  his  name  should  be  changed  to  John  Pike ;  but  that, 
in  my  judgment,  is  not  sufficient  to  give  me  authority  under  this 
act,  to  order  his  name  to  be  changed. 

The  mere  possibility  or  probability  that  such  may  be  the  efiect 
is  not  enough.  The  evidence  before  the  judge  must  be  such  that 
he  can  say  judicially  that  the  applicant  will  derive  a  pecuniary 
benefit  by  assuming  another  name,  or  a  case  is  not  presented  that 
will  entitle  the  officer  to  exercise  the  special  jurisdiction  con- 
ferred by  this  act. 

The  question  has  been  asked  upon  this  application  whether  he 
has  not  the  right  to  translate  his  name  into  the  English  language, 
and  call  himself  by  the  word  in  English  which  is  equivalent  to  or 
of  the  same  meaning  as  Snook.  It  does  not  fall  within  the  sphere 
of  my  judicial  duty  to  pass  upon  that  question,  but  as  this  appli- 
cation has  been  made  in  good  faith  and  is  very  earnestly  pressed, 
I  have  no  objection  to  state  my  views.  The  word  ^^  Snook"  is  not, 
as  the  applicant  supposes,  of  German  origin,  nor  is  ^^Pike"  ex- 
pressed in  German  bysuch  a  word.  The  word  is  Dutch  or  Flemish, 
from  "  Snock,"  signifying  pike,  a  species  of  fish :  Wernick's 
Dictionary.  The  meaning  of  the  word  constituting  the  name  of 
a  person  is  of  no  importance,  for,  considered  as  a  name,  it  derives 
its  whole  significance  from  the  fact  that  it  is  the  mark  or  indicia 
by  which  he  is  known. 
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Many  names  have  no  specific  meaning  apart  from  indicating 
the  persons  who  hear  them ;  and  as  designatio  personce^  it  makes 
no  difference  should  the  word  or  name  performing  the  office,  as  is 
frequently  the  case,  he  also  a  word  for  expressing  something  else. 
As  the  proper  or  lawful  names  of  persons  is  a  subject  to  which 
legal  writers  have  paid  hut  little  attention,  it  will  he  necessary  to 
examine  the  state  of  the  law  respecting  it.  As  I  have  said,  a 
man's  name  is  the  mark  or  indicia  hy  which  he  is  distinguished 
from  other  men.  By  a  practice  now  almost  universal  among 
civilized  nations,  it  is  composed  of  his  Christian  or  given  name 
and  his  surname.  The  one  is  the  name  given  to  him  after  birth 
or  baptism ;  the  other  is  the  name  given  to  him  after  birth — ^is 
the  patronymic  derived  from  the  common  name  of  his  parents. 
In  the  case  of  illegitimates,  they  take  the  name  or  designation 
they  have  gained  by  reputation :  Ray  v.  Smith,  6  C.  &  P.  154 ; 
Ray  V.  Clark,  R.  &  R.  C.  G.  358.  The  Christian,  or  first  name, 
is  in  law  denominated  the  proper  name,  and  a  party  can  have  but 
ane,  for  middle  or  added  names  are  not  regarded :  State  v.  Martin, 
10  Miss.  391;  Edmonston  v.  The  State,  17  Ala.  179;  McKay  v. 
Sheak,  8  Texas  376 ;  Ray  v.  Newman,  1  Ld.  Raym.  562-305 ; 
Franklin  v.  Tallmadge,  5  Johns.  64.  Formerly  the  Christian 
name  was  the  more  important  of  the  two.  **  Special  heed,"  says 
Coke,  ^^  is  to  be  taken  of  the  name  of  baptism,  as  a  man  cannot 
have  two,  though  he  may  have  divers  surnames :"  Co  Litt.  3  a.  m. 

Indeed,  anciently  in  England  there  was  but  one  name,  for 
surnames  did  not  come  into  use  until  the  middle  of  the  fourteenth 
century,  and  even  down  to  the  time  of  Elizabeth  they  were  not 
considered  of  controlling  importance.  Thus,  Chief  Justice  Pop- 
ham,  in  Briton  v.  Wrightman,  Poph.  56,  speaking  of  grants, 
declares  that  ^'  the  law  is  not  precise  in  the  case  of  surnames ; 
but  for  the  Christian  name,"  he  says,  ^' this  ought  always  to  be 
perfect."  And  throughout  the  early  reports  the  Christian  name 
is  uniformly  referred  to,  as  the  most  certain  mark  of  the  identity 
of  the  individual  in  all  deeds  or  instruments.  Greater  importance 
being  attached  to  the  Christian  name  arose  from  the  fact  that  it 
was  the  designation  conferred  by  the  religious  rite  of  baptism, 
while  the  surname  was  frequently  a  chance  appellation  assumed 
by  the  individual  himself,  or  given  to  him  by  others,  for  some 
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marked  characteristic,  such  as  his  mental,  moral,  or  bodily 
qualities ;  some  peculiarity  or  defect,  or  for  some  act  he  had  done 
-which  attached  to  his  descendants,  while  sometimes  it  did  not. 
Camden  mentions  an  instance  of  a  knight  in  Cheshire,  each  of 
whose  sons  took  different  surnames,  while  their  sons,  in  turn,  also 
took  different  names  from  their  fathers.  They  altered  their 
names,  he  says,  in  respect  to  habitation,  to  Egerton,  Cotgrove, 
and  Overton ;  in  respect  to  color,  to  Gough,  which  is  red ;  in 
respect  to  learning,  to  Ken-clarke  (a  knowing  clerk  or  learned 
man) ;  in'  respect  to  quality,  to  Good-man ;  in  respect  to  stature, 
to  Richard  Little ;  and  in  respect  to  the  Christian  name  of  the 
father  of  one  of  them,  to  Richardson,  though  all  were  descended 
from  William  Belevard ;  and  the  gentlemen  of  Cheshire,  he  adds, 
bearing  three  different  family  names,  he  would  not  easily  believe 
that  they  were  all  the  descendants  of  one  man,  were  it  not  for  an 
ancient  roll  which  Camden  saw  (Camden's  Remains,  Ed.  of  1687, 
p.  141),  and  Lord  Coke  refers  to  the  Year  Books  to  show  that  a 
man  may  have  divers  names,  that  is  surnames,  at  divers  times : 
Co.  Litt.  3  a. 

The  insufficiency  of  the  Christian  name  to  distinguish  the  par- 
ticular individual,  where  there  were  many  bearing  the  same  name, 
led  necessarily  to  the  giving  of  surnames,  and  a  man  was  distin- 
guished in  addition  to  his  Christian  name,  in  the  great  majority 
of  cases,  by  the  name  of  his  estate,  or  the  place  where  he  was 
born,  or  where  he  dwelt,  or  from  whence  he  had  come,  as  in  the 
name  Washington,  originally  Wessyngton,  which,  as  its  compo- 
nent parts  indicate,  means  a  person  dwelling  on  the  meadow  land 
where  a  creek  runs  in  from  the  sea;  or  else  from  his  calling,  as 
John  the  smith,  or  William  the  tailor,  in  time  abridged  to  John 
Smith  and  William  Taylor ;  and  as  the  son  usually  followed  the 
pursuit  of  the  father,  the  occupation  became  the  family  surname, 
or  the  son  was  distinguished  from  the  father  by  calling  him  John's 
son,  or  William's  son,  which  among  the  Welch  was  abridged  to  s, 
as  Edwards,  Johns,  or  Jones,  Peters,  which  as  familiar  appella- 
tions passed  into  surnames.  The  Normans  added  Fitz  to  the 
father's  Christian  name  to  distinguish  the  son,  as  Fitzherbert  or 
Fitzgerald;  and  among  the  Celtic  inhabitants  of  Ireland  and 
Scotland,  where  each  separate  clan  or  tribe  bore  a  surname  to 
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denote  from  irhat  stock  each  family  was  descended,  Mac  iras 
added  to  distinguish  the  son,  and  0  to  distinguish  the  grandson ; 
and  generally  where  names  were  taken  from  a  place,  the  relation 
of  the  individual  to  that  place  was  indicated  by  a  word  put  before 
the  name,  like  the  Butch  Van  or  French  Be,  or  a  termination 
added  at  the  end,  which  additions  were  in  time  merged  into  and 
formed  but  one  word,  until  from  these  yarious  prefixes  and  suf- 
fixes numerous  names  were  formed  and  became  permanent.  So, 
as  suggested,  something  in  the  appearance,  character,  or  history 
of  the  indiyidual,  gave  rise  to  his  surname,  such  as  his  color — as 
black  John,  brown  John,  white  John,  afterwards  transposed  into 
John  Brown,  &c. ;  or  it  arose  from  his  height,  bulk,  or  strength, 
as  Little,  Long,  Hardy,  or  Strong ;  or  his  mental  or  moral  attri- 
butes, as  Good,  Wiley,  Gay,  Moody,  or  Wise ;  or  his  qualities 
were  practically  personified  by  applying  to  him  the  name  of  some 
animal,  plant,  or  bird,  as  Fox  or  Wolf,  Rose  or  Thorn,  Martin 
or  Swan ;  and  it  was  in  this  way  that  the  bulk  of  our  surnames 
that  are  not  of  foreign  extraction,  augmented  and  became  per- 
manent. They  grew  into  general  use,  without  any  law  com- 
manding their  adoption  or  prescribing  any  course  or  mode 
respecting  them,  for  I  know  of  but  one  instance  of  a  positive  sta- 
tute commanding  the  taking  6f  names  or  regulating  the  manner 
of  selecting  them,  and  that  was  limited  to  a  particular  locality. 

In  the  fourth  year  of  the  reign  of  Edward  IV.,  an  act  was 
passed  compelling  every  Irishman  that  dwelt  within  the  English 
pale,  to  take  an  English  surname,  and  enacting  that  it  should  be 
the  name  of  some  town,  or  of  some  color,  as  black  or  brown,  or 
of  some  art  or  occupation,  or  of  some  office,  which  led  to  an 
extensive  change  of  names  in  that  part  of  Ireland,  as  a  non- 
compliance was  attended  with  a  forfeiture  of  goods.  But  though 
for  several  centuries  the  practice  of  giving  or  assuming  surnames 
was  general,  it  extended  little  further  than  the  particular  indi- 
vidual of  which  it  was  the  designation  or  mark.  His  descendants 
adopted  it  or  not,  at  pleasure,  or  he  assumed  a  new  name  him- 
self, or  others  conferred  upon  him  some  characteristic  appellation 
which  adhered  to  him  and  his  descendants.  This  fluctuation  and 
change,  however,  was  materially  arrested  by  a  statute  passed  (1 
Henry  V.  c.  8),  called  the  Statute  of  Additions,  which  required 
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not  only  the  name  of  the  individual  to  be  inserted  in  every  writ 
or  indictment,  but  in  addition,  his  calling,  his  estate,  degree,  and 
the  town,  hamlet,  or  place  to  which  he  belonged;  and  in  the 
reign  of  Henry  VIII.,  Cromwell,  the  secretary  t)f  the  king, 
established  a  regulation  by  which  a  record  was  required  to  be 
kept  in  every  parish,  of  births,  marriages,  and  deaths ;  a  regu- 
lation which,  in  connection  with  the  previous  act,  operated  to 
check  the  caprice  of  individuals  in  the  matter  of  their  names, 
and  to  fix  them  as  durable  appellations ;  for  every  man's  name 
became  a  matter  of  record  at  his  birth,  his  marriage,  and  at  his 
death,  and  this  recording  of  such  events  in  every  family  led  to 
the  use  of  one  name  to  designate  the  members  of  one  family, 
which  the  record  served  to  perpetuate;  transmitting  it  from 
father  to  son,  until  the  practice  became  general  for  all  descend- 
ants to  bear  and  become  known  by  the  name  of  a  common  an- 
cestor. But  this  was  the  work  of  several  centuries,  and  even  at 
the  present  day,  in  remote  and  sparsely  settled  districts  of  Eng- 
land and  Wales,  the  practice  is  not  entirely  extinct  of  assuming 
and  changing  surnames.  All  this,  it  will  be  seen,  was  brought 
about  without  any  positive  provision  of  law,  other  than  those  that 
have  been  referred  to.  By  a  usage  sufficiently  general  to  be 
called  universal,  the  son  now  bears  the  name  of  the  father,  and 
in  turn  transmits  it  to  his  own  male  descendants.  Surnames, 
from  their  infinite  variety,  have  now  become  a  more  certain  mark 
of  identity  than  the  first  name ;  for  the  whole  number  of  Chris- 
tian or  first  names  now  commonly  in  use  does  not  exceed  600, 
while  the  directory  of  this  city  exhibits  no  less  than  20,000 
varieties  of  surnames.  It  is  the  combination  of  the  Christian 
and  surname  that  now  marks  the  individual's  identity,  and  he  is 
distinguished  still  more  accurately  by  the  use,  now  very  general, 
of  middle  names  or  initial  letters. 

But,  although  the  custom  is  wide-spread  and  universal  for  all 
males  to  bear  the  name  of  their  parents,  there  is  nothing  in  the 
law  prohibiting  a  man  from  taking  another  name  if  he  chooses. 
There  is  no  penalty  or  punishment  for  so  doing,  nor  any  conse- 
quence growing  out  of  it,  except  as  far  as  it  may  lead  to  or  cause 
a  confounding  of  his  identity.     In  some  countries  it  is  otherwise. 

In  France  a  law  was  passed  in  the  second  year  of  the  first  rev- 
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olution — ^L.  6,  Fructidor  An.  11 ;  and  another,  19  Nivoiso  An. 
VI.,  irhich  is  still  in  force :  Codes  Francais  par  Bourgigon  et 
Royer;  Gollard  sec.  84  and  notes;  Dictionaire  de  Legislation 
Universal  per  Chabal ;  Chameane,  vol.  2,  p.  260 — forbidding  any 
citizen  to  bear  any  first  name  (prenom)  or  surname  than  that 
which  is  expressed  in  the  registry  of  his  birth,  or  to  add  any  sur- 
name to  his  proper  name,  but  no  enactment  of  the  kind  has  ever 
been  passed  in  England,  or  in  this  state,  but  on  the  contrary 
there  have  been  many  instances  in  which  individuals  have  changed 
their  names,  and  held  offices  of  public  trust  and  become  distin- 
tinguished  by  the  name  they  adopted.  The  poet  Mallet  may  be 
cited  as  an  illustration.  His  father  was  of  the  clan  of  the  Mac- 
gregors,  and  when  that  clan  was  suppressed  and  its  name  abol- 
ished by  law  in  consequence  of  the  violent  acts  of  Bob  Roy,  he  took 
the  name  of  Malloch,  by  which  name  the  son  was  known  until  he 
came  to  London,  in  his  26th  year,  when,  disliking  his  Scotch 
patronymic,  he  adopted  the  French  name  of  Mallet,  and  by  this 
name  held  an  office  under  government,  became  distinguished  in 
literature,  and  transmitted  the  name  to  his  descendants.  That 
such  instances  rarely  occur  may  be  readily  accounted  for  in  the 
fact  of  the  absence  usually  of  any  object  to  induce  a  man  to 
change  his  name,  in  the  circumstances  that  there  is  generally  a  just 
and  honorable  pride  in  bearing  the  name  of  one's  ancestors,  and 
in  the  further  fact  that  it  is  scarcely  in  the  power  of  a  man  to 
change  his  name  unless  he  goes  to  a  place  where  he  is  unknown, 
for  as  long  as  he  continues  to  abide  where  he  is  known,  people 
will  continue  to  call  him  by  the  name  to  which  they  are  accus- 
tomed. 

It  is  this  difficulty,  I  apprehend,  that  has  led  to  the  practice  of 
applying  for  the  king's  license,  or  the  passage  of  a  statute  in  cases 
where  the  taking  of  a  new  name  has  become  necessary  in  conse- 
quence of  the  devise  of  an  estate  upon  that  condition,  as  all  per- 
sons will  conform  to  what  is  decreed  or  enjoined  by  the  sovereign 
authority  of  the  state.  Lord  Mansfield  seems  to  have  thought 
in  Sullivan  v.  Ashby,  4  Burr.  1940,  that  the  king's  license  or  an 
Act  of  Parliament  was  essential  to  entitle  a  man  to  assume 
another  name ;  but  in  latter  cases,  the  right  of  an  individual  to 
take  another  name  without  the  king's  license  or  an  Act  of  Parlia- 


Digitized  by  VjOOQiC 


PETITION  OF  SNOOK.  33 

ment  has  been  distinctlj  recognised,  and  the  validity  of  acts  done 
in  the  adopted  name  has  been  sustained,  even  -vvhen  they  imposed 
a  charge  upon  the  public.     In  The  King  v.  The  Inhabitants  of 
Billinghurst,  8  M.  &  Selw.  255,  the  question  was  whether  a  pau- 
per, whose  baptismal  and  surname  were  Abraham  Langley,  and 
who,  by  that  name,  had  a  legal  settlement  in  Billinghurst,  could, 
with  his  wife  and  family,  be  charged  upon  that  parish.     He  was 
married  in  another  parish  by  the  name  of  George  Smith,  and  had 
been  known  in  that  parish  for  three  years  before  his  marriage  by 
that  name.     The  wife  and  children  had  no  settlement  in  Billing- 
hurst, unless  they  had  acquired  one  by  the  marriage,  and  the 
point  involved  was  the  validity  of  the  pauper's  marriage  by  the 
name  of  George  Smith ;  the  Marriage  Act  of  26  Geo.  II.,  chap. 
S3,  rendering  it  essential  to  the  validity  of  a  marriage  that  there 
should  be  a  publication  beforehand,  of  the  '^  true  Christian  and 
surnames  "  of  the  parties.     It  was  insisted  that  this  had  not  been 
done,  and  the  marriage  was  thus  void,  and  that  the  wife  and 
children  were  not  chargeable  upon  the  parish  of  Billinghurst ; 
but  the  court  held  that  the  publication  of  the  banns  by  the  name 
of  Geo.  Smith,  that  being  the  name  which  the  pauper  had  gained 
by  reputation,  and  by  which  he  was  known  at  the  time  in  the  par- 
ish where  he  was  married,  was  a  publication  of  the  true  name 
within  the  meaning  of  the  act.    In  a  note  at  the  end  of  the  case, 
several  decisions  of  Lord  Stowell  in  the  Consistory  Court  are  col- 
lected.    In  one  of  them,  Frankland  v.  Nicholson,  Ann  Nicholson 
was  married,  and  the  banns  published  by  the  name  of  Ann  Ross. 
Sir  William  Scott,  in  reply  to  the  argument  that  the  proper 
Christian  and  surname  of  a  party  could  not  be  altered,  except  by  the 
king's  license  or  an  act  of  the  legislature,  said  that  there  might 
be  cases  where  names  acquired  by  general  use  and  habit  would  be 
taken  as  the  true  Christian  and  surname  of  a  party,  but  as  there 
was  not  sufScient  evidence  in  the  case  before  him  to  show  that  the 
woman  had  ever  been  known  by  the  name  of  Boss,  he  annulled 
the  marriage. 

In  another  case  before  him,  Mayhew  v.  Mayhew,  which  was  a 
proceeding  for  a  divorce,  upon  the  ground  of  adultery,  the  wo- 
man set  up  that  she  had  never  been  legally  married,  having  been 
described  in  the  publication  of  the  banns  as  Sarah  Eelso,  when 
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her  real  name  was  Sarah  White.  It  was  shown  in  reply  that  she 
had  gone  hj  several  different  names,  but  was  generally  known  by 
the  name  of  Kelso  before  the  marriage ;  and  upon  this  evidence 
he  held  the  marriage  valid.  Doe  v.  Yates,  6  B.  &  Aid.  644,  is  a 
case  still  more  distinctly  in  point.  An  estate  was  devised  upon 
the  condition  that  the  devisee  should  take  the  surname  of  the  tes- 
tator. The  will  provided  that  within  three  years  after  the  devi- 
see arrived  at  the  age  of  twenty-one,  he  should  procure  his  name 
to  be  altered  to  the  testator's  name  of  Luscombe,  by  Act  of  Par- 
liament, or  in  some  other  effectual  way.  The  devisee,  before  he 
was  of  age,  and  before  he  entered  upon  or  was  let  into  the  pos- 
session of  the  estate,  took  the  name  of  Luscombe,  which  name  he 
continued  thereafter  to  bear.  At  twenty-one  he  took  possession 
of  the  estate,  but  suffered  the  three  years  to  go  by  without  ap- 
plying for  the  king's  license  or  an  Act  of  Parliament,  to  entitle 
him  to  use  the  name  of  Luscombe,  and  he  continued  to  hold  and 
enjoy  the  estate  for  eight  years  thereafter,  when  he  conveyed  it 
to  the  defendants.  It  was  insisted  that  he  had  forfeited  the 
estate  by  having  failed  to  comply  with  the  testator's  directions 
within  the  three  years  after  he  reached  twenty-one,  in  not  ob- 
taining or  applying  for  the  king's  license  or  an  Act  of  Parlia- 
ment, authorizing  him  to  take  the  name  of  Luscombe.  But  the 
court  gave  judgment  for  the  defendants,  holding  that  the  devisee 
had  sufficiently  taken  the  testator's  name,  and  that  it  was  not 
necessary  for  him  to  apply  for  an  Act  of  Parliament  or  for  the 
king's  license.  "A  name,"  said  Chief  Justice  Abbott,  in  deliv- 
ering the  judgment  of  the  court,  "  assumed  by  the  voluntary  act 
of  a  young  man  at  his  outset  into  life,  adopted  by  all  who  knew 
him,  and  by  which  he  is  constantly  called,  becomes,  for  all  pur- 
poses that  occur  to  my  mind,  as  much  and  effectually  his  name 
ns  if  he  had  obtained  an  Act  of  Parliament  to  confer  it  upon 
him ;"  and  there  are  numerous  cases,  both  in  this  country  and 
in  England,  holding  that  where  a  man  enters  into  a  contract,  or 
does  any  act  in  a  particular  name,  he  may  be  sued  by  the  name 
that  he  used,  whatever  his  true  name  may  be;  and  generally, 
that  wherever  a  man  has  done  an  act  in  a  particular  name,  or 
whefe  he  makes  a  grant,  it  may  always  be  shown  in  support  of 
the  validity  of  the  act  that  he  was  known  by  that  name  at  and 
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about  the  same  time  when  the  act  was  done,  though  he  may  have 
been  baptized  or  previously  known  by  a  different  name.  All 
that  the  law  looks  to  is  the  identity  of  the  individual,  and  when 
that  is  clearly  established,  the  act  will  be  binding  upon  him  and 
upon  others :  Waterbury  v.  Mather,  16  Wend.  611 ;  Griswold  v. 
Sedgwick,  6  Cowen  456 ;  Jones'  Estate,  27  Penn.  St.  386 ;  Pret- 
tyman  v.  Wales,  4  Harring.  299 ;  Toole  v.  Peterson,  9  Ired.  180 ; 
Selman  v.  Shackleford,  17  Geo.  616 ;  Williams  v.  Bryant,  5  M. 
&  W.  447 ;  Finch  v.  Cocken,  5  Tyrw.  774 ;  Attorney-General  v. 
Hawkes,  1  C.  &  J.  120 ;  The  Queen  v.  Avery,  18  Ad.  &  E.,  N. 
S.  576  ;  Comyn's  Digest,  Fait  E.  8. 

I  have  gone  into  the  examination  of  this  question  so  minutely, 
because  it  has  never,  so  far  as  I  am  aware  of,  been  previously 
investigated ;  and  into  the  origin  of  the  usage  that  now  prevails 
in  respect  to  names,  because  the  works  commonly  referred  to  in 
matters  of  general  knowledge  are  exceedingly  barren  of  informa- 
tion upon  the  subject  of  personal  nomenclature.  The  result  of 
the  examination  will  show,  I  think,  there  is  nothing  in  the  law  to 
prevent  the  petitioner  from  continuing  to  call  himself  John  Pike. 
If,  as  stated  in  his  petition,  he  adopted  it  years  ago,  engaged  in 
business  by  that  name,  and  is  known  among  his  business  ac- 
quaintances and  customers  by  that  designation,  there  is  no  rea- 
son why  he  shall  not  continue  to  use  it.  Any  contract  or  obli- 
gation he  may  enter  into,  or  which  others  may  enter  into  with 
him,  by  that  name,  or  any  grant  or  devise  he  may  hereafter 
make  by  it,  would  be  valid  and  binding ;  for,  as  an  acquired  and 
known  designation,  it  has  become  as  effectually  his  name  as  the 
one  which  he  previously  bore.  I  have  no  hesitation,  therefore, 
in  saying  that  I  think  he  may  lawfully  use  it  hereafter  in  all 
transactions  as  his  name  or  designation. 

Motion  for  an  order  changing  the  name  of  petitioner  denied. 
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In  the  Supreme  Court  of  Penniylvania, 
Directors  of  the  Poor  v.  Davis. 

(Vol.  VII.,  p.  73.    1859.) 

1.  The  primarj  dutj  imposed  bj  the  general  poor  laws,  vpon  the  orerseers  of 
the  poor,  in  emergencies  arising  from  disease  or  sudden  infirmitj,  is  to  fur- 
nish relief,  next  to  obtain  an  order  of  maintenance,  and  then  afterwards,  if 
practicable,  an  order  of  removal.  In  such  cases  relief  may  precede  any  or- 
der for  that  purpose,  and  the  proper  district  would  be  liable  to  pay  therefor 
without  such  order. 

2.  The  provisions  of  the  special  poor  law,  enacted  for  Allegheny  County,  viz.  : 
Act  of  23d  April,  1852,  and  supplement  of  18th  April,  1855,  are  in  plain 
affirmance  of  the  humane  purpose  of  all  preriona  laws  on  the  subject,  and 
were  not  intended  to  effect  any  change  in  the  principles  of  the  original  de- 
sign, but  merely  in  the  executive  machinery,  or  details,  by  transferring  the 
duties  and  liabilities  of  the  overseers  under  the  prior  law,  to  the  directors 
under  the  latter  one. 

'Error  to  the  Common  Pleas  of  Allegheny  county. 

This  action,  originally  brought  before  Alderman  Johns,  was 
taken  by  appeal  to  the  Common  Pleas. 

The  facts  were  thus  stated  in  the  charge  below. 

'^  £.  A.  Davis  brings  suit  against  the  Directors  of  the  Poor  of 
Allegheny  county,  for  nursing  and  attention  afforded  to  John 
Hartman,  of  Elizabeth,  in  said  county.  Hartman  was  without 
money  or  property,  and  was  taken  or  came  to  the  plaintiff's  on 
Thursday,  Oct.  14,  1856,  took  sick  on  the  20th  of  the  same 
month,  and  died  on  the  81st.  His  disease  was  a  sudden  and  vio- 
lent attack  of  dysentery,  and  his  physician  testifies  that  perfect 
repose  was  indispensable  in  his  high  state  of  inward  inflammation, 
and  that  to  remove  him  at  any  time  after  his  attack  would  have 
jeopardized  his  life." 

Tho9.  Mowardy  for  plaintiff,  cited  the  following  Act  of  Assem- 
bly, sec.  2,  Act  of  April  18th,  1855,  "  That  in  case  of  inability 
on  the  part  of  the  constable  to  remove  any  such  person  or  persons, 
on  account  of  extreme  illness,  as  certified  by  a  physician,  the  said 
board  of  directors  of  the  poor  shall  be  liable  for  the  expenses  of 
said  patient  or  patients,  to  be  recovered  as  debts  of  like  amount 
are  now  by  law  recoverable. 
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The  attending  physician  certified  in  accordance  with  this  act, 
and  two  justices  also  certified  that  they  had  examined  the  matter 
and  the  bill  was  reasonable. 

The  court  below,  McClure,  J.,  charged  that  the  plaintiff  was 
entitled  to  recover,  and  the  jarj  so  found* 

WoodSy  for  Directors,  assigned  for  error,  that  Hartman  had 
never  been  properly  certified  to  directors  by  two  justices  of  the 
peace,  according  to  the  Act  of  Assembly,  and  that  the  constable 
had  no  such  order  as  required  by  law ;  and  that  it  was  the  duty 
of  the  plaintiff  to  have  notified  the  directors,  so  t&at  they  could 
have  taken  charge  of  him.  That  under  the  facts  the  plaintiff  was 
not  entitled  to  recover. 

The  following  was  filed,  by  order  of  the  court,  as  their  opinion, 
at  Philadelphia,  Jan.  8d,  1859,  by 

Chubch,  J. — The  provisions  of  the  Act  of  Assembly  of  the 
23d  of  April,  1852,  for  erecting  a  house  for  the  employment  and 
support  of  the  poor  in  Allegheny  county,  and  of  its  supplement 
of  the  18th  of  April,  1855,  are  in  plain  affirmance  of  the  humane 
purpose  of  all  previous  laws  on  the  subject,  and  evidently  de- 
signed to  furnish  a  more,  simple,  effective  and  systematic  applica- 
tion of  the  public  charities,  in  relieving  the  poor  of  the  county. 
The  construction  to  be  given  these  provisions,  therefore,  should 
be  such  as  will  best  advance  the  general  objects,  without  any 
unnecessary  embarrassments  from  over-nice  technical  dictinctions. 

The  primary  duty  imposed  by  the  general  laws,  upon  the  over- 
seers of  the  poor,  in  emergencies  arising  from  disease  or  sudden 
infirmity,  was  to  furnish  relief,  next,  to  obtain  an  order  of  main- 
tenance, and  then  afterwards,  if  practicable,  an  order  of  removal. 
Hence  it  has  been  repeatedly  adjudged  by  this  court  that  in  such 
cases  relief  may  precede  any  order  for  that  purpose,  and  that  the 
proper  district  would  be  liable  to  pay  therefor  without  such  order. 
And  this  special  law  for  Allegheny  county,  is  not  more  peremp- 
tory in  requiring  orders  of  removal  to  the  house  of  employment, 
than  is  the  general  law  in  requiring  orders  of  maintenance  and 
removal.  The  legislature  do  not  seem  to  have  effected  or  even 
contemplated  any  change  in  the  principles  of  the  original  design, 
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but  merely  in  the  executive  machinery,  or  details,  by  transfer- 
ring the  duties  and  liabilities  of  the  oyerseers  under  the  prior  law, 
to  the  directors  under  the  latter  one. 

According  to  the  audiorites  cited  and  the  principles  enunciated 
in  the  case  of  The  Directors  of  the  Poor  of  Westmoreland  County 
V.  Murry,  8  Casey  178,  decided  at  the  present  term,  and  to 
which  reference  is  made,  perhaps  this  action  could  have  been 
maintained  without  resorting  to  the  provisions  of  the  second  sec- 
tion of  the  Supplementary  Act  of  1855.  But  under  this  section 
there  is  left  no  room  to  doubt  the  liabilities  of  the  directors,  the 
defendants  below.  The  language  used  is  very  clear  and  explicit : 
— "  In  case  of  inability  on  the  part  of  the  constable  to  remove 
any  such  person  or  persons,  on  account  of  extreme  illness,  as  cer- 
tified by  a  physician,  the  said  board  of  directors  of  the  poor  shall 
be  liable  for  the  expenses  of  said  patient  or  patients,  to  be  recov- 
ered as  debts  of  like  amount  are  now  by  law  recoverable." 

The  case  of  The  Directors  of  the  Poor  v.  Wallace,  8  W.  &  S. 
94  (and  there  are  others  to  the  same  effect),  very  clearly  shows 
that  a  certificate  in  the  nature  of  an  order  for  relief,  may  be 
available,  although  not  obtained  until  subsequent  to  the  death  of 
the  pauper,  as  appears  to  have  been  the  ease  here.  The  parties 
have  not  furnished  us  with  the  evidence  in  the  cause,  and  there- 
fore we  are  unable  to  say,  whether  the  orders  and  certificates 
from  the  physician  and  justices  were  sufficient  either  in  form  or 
substance.  It  is  enough  that  we  are  informed  by  the  charge  of 
the  learned  judge  of  the  Common  Pleas,  that  they  had  been  pro- 
cured. If  they  had  been  otherwise,  the  nineteenth  section  of 
this  special  or  local  Act  of  Assembly,  left  sufficient  of  the  general 
law  in  force,  within  the  county,  to  enable  the  directors  to  obtain 
a  reversal  on  an  appeal  to  the  Quarter  Sessions.  Having  omit- 
ted the  direct  legitimate  remedy,  they  could  not  claim  it  in  the 
Common  Pleas,  nor  have  the  proceedings  now  reviewed  here 
collaterally.  For  these  reasons,  as  well  as  those  given  by  the 
learned  judge  on  the  trial  below,  we  think  this  judgment  ought 
not  to  be  disturbed.  Judgment  affirmed. 

Directors  v,  Worthlngton,  2  Wright  IGOj  Nippenose  v.  Jersej  Shore,  12 
Id.  402. 
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In  the  Supreme  Court  of  Pennsylvania. 
Emebson  et  al.  v.  The  Borough  of  Blaibsville. 

(Vol.  VII.,  75.    1859.) 

1.  A  limitation  on  tho  taxing  powers  of  manicipal  corporations  is  not  eqaira- 
lent  to  a  prohibition  to  contract  debts. 

2.  If  town  councils  should  be  so  improvident  as  to  let  debts  be  contracted  for 
town  purposes  beyond  the  reach  of  the  means  which  their  taxing  power 
can  provide,  the  courts  have  no  authoritj  to  control  them,  when  the  law  of 
their  existence  does  not  restrain  them. 

Trfis  was  a  bill  in  equity,  filed  in  the  Supreme  Court  by 
Edward  P.  Emerson  and  fourteen  others,  citizens  of  the  Borough 
of  Blairsville,  against  the  councils  of  said  borough,  asking  for  an 
injunction  to  restrain  defendants  from  proceeding  with  the  erec- 
tion of  a  market  house,  town  hall,  &c.,  and  also  to  prevent  them 
from  collecting  certain  taxes  assessed  to  defray  the  expense  of 
said  buildings. 

The  estimated  cost  of  the  buildings  contracted  for  was  about 
$4000.  By  the  borough  charter  the  annual  tax  assessable 
for  borough  purposes  was  not  to  exceed  one  per  cent,  on  property 
assessable  for  county  rates  and  levies,  ^'unless  some  object  of 
general  utility  should  require  the  same,  in  which  case,  the  consent 
thereto  of  a  majority  of  the  taxable  inhabitants  of  the  said 
borough  should  be  previously  obtained  in  writing."  The  consent 
of  the  taxables  was  not  so  obtained  in  this  case,  and  the  amount 
of  tax  obtainable  by  the  assessment  of  one  per  cent,  would  not  be 
over  $1500  per  annum. 

Complainants  contended,  inter  alia^  that  the  limitation  of  one 
per  cent,  on  the  taxing  power  of  councils  was  designed  to  prevent 
the  creation  of  a  debt  payable  in  the  future,  against  the  will  of 
the  corporators ;  at  least  without  the  written  approbation  of  a 
majority  of  the  taxables,  and  that  therefore  the  contract  was 
void. 

Wm.  A.  Todd  and  S.  D.  Foster^  for  complainants. 

Edgar  Oowan^  for  respondents. 
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The  opinion  of  the  coart  was  giyen  at  Harrisbarg,  May  11, 
1859. 

Per  Curiam. — ^We  have  not  understood  a  limitation  on  the 
taxing  power  of  municipal  corporations  to  be  equivalent  to  a 
prohibition  to  contract  debts.  Almost  all  towns  are  so  limited 
in  their  taxing  power ;  yet  they  have  been  considered  competent 
to  contract  debts  for  town  purposes.  They  may  be  so  improyi- 
dent  that  their  debts  may  get  beyond  the  reach  of  the  means 
which  their  taxing  powers  can  provide,  but  creditors  must  take 
care  of  this.  Certainly  this  court  has  no  authority  to  control 
the  town  councils  in  such  matters,  when  the  law  of  their  exist- 
ence does  not  restrain  them.  We  discover  no  such  facts  in  the 
case  as  can  sustain  this  bill. 

Bill  dismissed  at  the  cost  of  the  plaintiffs. 


In  the  Common  Fleas  of  Erie  County.    In  Equity. 

Curry  v.  The  Trustees  op  the  First  Presbyterian  Congre- 
gation IN  the  City  of  Erie. 

(Vol.  VII.,  p.  105.     1859.) 

1.  Pewholders  in  a  church  are  liable,  under  the  established  general  rules  and 
regulations  of  the  association,  for  increased  pro  rata  assessments  laid  by 
the  trustees  of  the  association,  on  the  Talne  of  the  pews,  to  raise  the  ne- 
cessary means  of  defraying  the  proper  and  current  expenses  of  the  asso- 
ciation, notwithstanding  in  the  deeds  originally  given  to  the  pewholders 
for  their  pews  a  specified  lower  rate  per  cent,  was  reserved. 

2.  The  trustees  of  a  religious  association  may  adopt  by-laws  or  resolutions 
to  equalize  the  amount  necessary  for  its  support,  and  assess  the  propor- 
tionable amount  on  each  pewholder,  though  there  is  no  provision  in  the 
constitution  or  articles  of  association  authorizing  them  so  to  do. 

3.  Property  in  a  pew  is  a  mere  easement,  being  confined  to  the  right  to  sit 
therein  during  public  worship. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court. 
Walker^  Wetmore  ^  Spencer  for  complainant. 
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Marshall  f  DouglasSj  for  respondents,  cited  1  Pick.  102 ;  2 
U.  S.  Eq.  Dig.  877-8 ;  8  Edwards'  Ch.  155 ;  8  Kent's  Com. 
489;  5  Cowen  896;  5  S.  &  R.  610;  2  Kyd  110;  12  Harris 
250 ;  7  Casey  9 ;  19  Johns.  478 ;  Brightly  E.  J.  171-2. 

Galbraith,  p.  J. — The  complainant  alleges  in  his  bill  the 
right  to  a  pew  in  the  First  Presbyterian  Church  in  the  city  of 
Erie,  by  yirtue  of  a  deed  to  Josiah  Kellogg,  dated  1st  Septem- 
ber, 1825,  for  the  consideration  of  $110,  payable  in  instalments, 
and  subject  to  an  annual  rent  of  six  dollars  and  sixty  cents  ;  a 
transfer  of  this  deed  to  him  by  Josiah  Kellogg,  May  8, 1848 ; 
that  the  original  purchase-money  ($110),  with  the  annual  rental 
of  six  per  cent,  upon  the  purchase-money,  was  regularly  and 
punctually  paid ;  that  afterwards,  in  August,  1857,  the  respond- 
ents, claiming  additional  taxes  or  assessments  to  the  amount  of 
$78  66,  gave  notice  that  they  would  sell  the  said  pew  for  the 
payment  of  said  taxes  or  assessments,  on  the  25th  of  that  month. 
The  bill  denies  the  right  of  respondents,  and  prays  that  they 
may  be  restrained  from  proceeding  further  in  the  sale.  The 
respondents  reply,  in  substance,  that  all  this  is  true ;  but,  by 
general  resolutions  i&nd  by-laws,  the  trustees  and  congregation, 
finding  it  necessary,  for  the  payment  of  debts,  the  rebuilding 
and  improvement,  changes  and  repairs  on  the  church  edifice,  and 
payment  of  the  pastor,  to  raise  additional  amounts  to  that  which 
would  accrue  from  the  assessment  of  six  per  cent.,  according  to 
the  original  plan  in  1825,  had  assessed  a  tax  of  nine  per  cent, 
in  1851,  and  another  of  twelve  per  cent,  in  1856 ;  that  the 
church  had  been  partly  rebuilt,  changed  and  improved,  and  new 
pews  built  instead  of  the  old  ones  of  1825  ;  that  the  complainant 
had  accepted  pew  No.  49,  at  the  price  of  $175,  according  to  the 
changed  and  improved  plan,  in  the  place  of  the  original,  num- 
bered 42,  at  $110 ;  that  the  additional  tax  or  assessment  became 
necessary,  was  regularly  assessed,  notice  given,  &c.,  and  formed 
the  amount  for  which  the  trustees  were  proceeding  to  sell  the 
pew  as  complained  of.  The  respondents  have  shown  substan- 
tially this  state  of  facts,  and  claim  that  they  had  the  right  to 
assess  this  tax  and  sell  the  pew  No.  49  for  the  purposes  men- 
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tioned,  and  on  this  ground  resist  the  application  of  the  complain- 
ant ;  and  thus  the  question  is  presented. 

The  condition  of  church  property,  or  pews  in  a  church  or  reli- 
gious society,  in  this  country,  is  various,  and  wc  have  all  varieties 
of  ways  and  means  by  which  they  are  supported  and  maintained. 
Something  has  been  siud  in  this  case  about  tithes ;  that  if  the 
claim  of  the  respondents  here  be  entertained,  the  principle  is  no 
better  than  that  of  the  tithe  system.  Thank  God  and  such  men 
as  Penn,  the  founder  of  our  own  state,  no  man  is  bound  to  sup- 
port any  church  in  this  country,  but  by  his  own  consent,  accord- 
ing to  the  freedom  of  his  own  will  and  conscience.  Still,  while 
he  is  a  member,  he  must  comply  with  the  rules  and  by-laws  of 
the  particular  organization  of  which  he  has  chosen  to  be  a  mem- 
ber, and  ought  not  to  complain  when  he  is  not  required  to  con- 
tribute more  than  his  fair  and  equal  proportion  of  the  means 
necessary  to  sustain  it.  Some  churches  are  erected  and  sus- 
tained entirely  by  the  voluntary  contributions  of  members  and 
others,  and  the  seats  are  all  free,  no  one  having  a  right  to  any 
particular  seat  or  pew.  Some,  as  we  understand  this  church  to 
be,  are  organized  on  the  principle  of  support  by  pewholders ;  and 
I  have  no  doubt,  on  general  principles,  that  the  trustees  and 
congregation  could  adopt  a  by-law  or  resolution  to  equalize  the 
amount  necessary  for  its  support,  and  assess  the  proportionable 
amount  upon  each  pewholder,  even  if  there  were  no  express  pro- 
vision in  their  constitution  or  articles  of  association  authorizing 
them  to  do  so.  Church  property,  or  a  pew  in  a  church  thus 
organized,  is  under  a  condition  entirely  different  from  any  other 
property.  Indeed,  it  can  hardly  be  said  to  be  property  at  all,  in 
the  strict  sense  of  the  term,  it  being  a  mere  easement  enjoyed 
for  a  particular  purpose.  The  owner  can  make  no  other  use  of 
it  than  that  for  which  it  is  appropriated '  by  the  resolutions,  by- 
laws and  regulations  of  the  association  under  which  it  is  held. 
He  could  not  set  up  a  grocery,  a  grog-shop,  or  apply  it  even  to 
any  other  useful  purpose,  or  shut  it  up  and  prevent  the  use  of  it 
by  anybody.  He  has  the  right  to  the  exclusive  use  and  enjoy- 
ment of  it  during  the  services  of  the  church  for  whose  worship 
and  services  it  was  appropriated,  and  for  that  purpose  to  shut 
everybody  else  out,  subject  to  the  lawful  rules  of  the  association 
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or  church  by  which  it  was  appropriated.  Every  other  pewholder 
enjoying  the  same  priyilege^  subject  to  the  same  conditions,  con- 
fusion and  disorder  in  occupying  different  seats  of  different  per- 
sons, as  they  reach  the  place  of  audience,  is  thus  prevented. 
That  such  was  the  condition  of  pew  No.  42,  under  the  original 
plan,  I  have  no  doubt,  had  a  larger  amount  than  six  per  cent, 
become  necessary  for  the  legitimate  purposes  of  the  church 
organization.  There  is  nothing  in  the  case,  had  it  stood  thus, 
excepting  the  stipulation  in  the  deed  to  Josiah  Kellogg,  of  Sep- 
tember 1,  1825,  which  could  raise  the  least  doubt ;  and  I  think 
that  stipulation  must  yield  to  the  general  principle  or  law  of  the 
organization  itself. 

But  the  case  does  not  rest  here.  The  church,  through  its 
authorized  officers  and  agents,  rebuilt  and  remodelled  the  former 
church  edifice ;  in  fact,  demolished  it,  so  far  as  the  original  plan 
was  concerned,  and  did  what  amounted  to  the  construction  of  a 
new  plan.  Pew  No.  42,  at  the  price  of  $110,  was  taken  away — 
demolished.  If  this  reconstruction  was  unnecessary,  but  a  mere 
matter  of  taste  or  fancy,  and  the  then  owner  of  that  pew  was 
dissatisfied  with  the  change,  it  is  possible,  nay,  T  think  probable, 
he  might  have  refused  to  accept  the  pew  erected  in  the  place  of 
it,  and  called  upon  the  corporation  to  refund  to  him  the  price 
paid  for  the  original  pew,  or  whatever  damages  he  suffered  in 
consequence  of  the  unnecessary  destruction  of  his  pew,  and 
abandoned  the  association  altogether.  But  he  did  not  choose  to 
do  so.  He  accepted  the  new  pew  allotted  to  him,  No.  49,  at  the 
price  of  $175.  It  cannot,  with  any  kind  of  accuracy  of  expression, 
either  natural  or  legal,  be  said  to  be  the  same  pew.  It  was  pro- 
bably as  near  the  original  location  as  it  could  be  by  the  new 
plan,  but  it  faced  in  a  different  direction,  was  on  a  different  plan, 
and  there  is  no  evidence  that  it  was  composed  of  the  same  mate- 
rials. It  was  essentially  a  different  article,  at  a  different  price 
and  bearing  a  different  number,  which  was  the  same  thing  as  a 
name  for  that  species  of  article — ^the  term  by  which  it  was  dis- 
tinguished from  others  of  the  same  kind.  Its  identity  was  lost, 
and  the  acceptance  amounted  to  the  purchase  of  a  new  and  dif- 
ferent pew,  paying  for  it  with  the  old  one  and  abandoning  it, 
and  with  that  abandonment  waiving  all  the  conditions  and  stipu- 
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lations  of  the  deed  of  the  Ist  of  September,  1825,  if  they  were 
available  for  him  before  and  obligatory  upon  the  church. 
For  these  reasons  we  dismiss  the  complainant's  bill. 

Church  V,  Wells*  Executors,  12  Harris  249 ;  Methodist  Society  v.  Brajton, 
9  Allen  248 ;  Universalist  Society  r.  Cooke,  7  Rhode  Island  69 ;  Congrega- 
tion V.  Quackenbnsh,  10  Johns.  217  ;  and  as  to  the  rights  of  pewholders  gen- 
erally, see  cases  collected  in  Abbott's  Digest  of  Corporations,  p.  711. 


In  the  Common  Pleas  of  Erie  County.    In  Equity. 
Sloan  v.  Moobe  and  Lints. 

(Vol.  VII.,  p.  114.     1859.) 

1.  One  partner  of  a  manufacturing  firm  has  not  the  power  without  the  con- 
sent of  his  co-partner  to  sell  out  the  whole  assets  of  the  firm,  including 
the  tools  of  their  trade,  and  thus  terminate  the  partnership,  and  a  court  of 
equity  will  interfere  by  injunction  to  prevent  the  consummation  of  such 
an  attempted  sale. 

2.  Upon  the  dissolution  of  a  partnership,  if  the  firm  do  not  harmonize  in  their 
riews  as  to  the  disposition  of  the  assets,  the  appointment  of  a  receiver  is 
of  course. 

The  facts  of  the  case  fally  appear  in  the  opinion  of  the  court. 
The  case  was  argued  by  Q-rant  for  Sloan^  Marshall  for  Moore, 
Walker  and  Lane  for  Lints. 

The  opinion  of  the  court  was  delivered  by 

Debickson,  J. — At  the  last  sitting  of  the  court,  the  complain- 
ant filed  his  bill  in  equity,  the  essential  matters  of  which  were  that 
a  partnership  had  some  years  before  been  formed  between  himself 
and  Moore,  in  the  ownership  and  for  the  conducting  of  a  secular 
paper,  called  ^^  The  Erie  Observer,"  and  which  was  to  continue 
till  the  first  of  the  present  month,  January,  1859,  when  it  was 
to  cease ;  and  as  there  was  no  prospect  or  probability  of  an 
amicable  adjustment  between  themselves,  as  to  the  manner  in 
which  the  property  and  business  of  the  concern  should  be  dis- 
posed of,  the  bill  concluded  with  a  prayer  for  the  apppointment 
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of  a  receiver  to  take  charge  of  the  same.  On  the  return  day  of 
the  subpoena,  which  had  been  awarded,  the  respondent  appeared 
in  court  and  objected  to  any  such  appointment.  Under  the 
hopes  that  the  parties  might  come  to  an  amicable  adjustment  of 
their  own  concerns  in  the  premises,  if  time  were  allowed  them, 
farther  action  upon  the  bill  was  continued  to  the  present  sitting 
of  the  court.  In  the  interval,  and  before  the  close  of  the  month, 
2kfi.fa.  was  issued  on  a  judgment  in  favor  of  Hulbert's  estate 
against  the  firm,  for  something  less  than  $400,  and  placed  in  the 
sheriff's  hands,  who  closed  up  the  printing  office,  but  made  no 
levy,  or  at  least  endorsed  none  on  his  writ. 

The  respondent  then  on  the  29th  of  December,  without  con- 
sulting his  partner,  and  without  his  consent  or  knowledge,  so  far 
as  the  pleadings  enable  us  to  determine,  made  a  sale  of  the  entire 
concern  to  J.  J.  Lints,  who  took  possession  thereof,  and  on  the 
first  of  the  present  month,  issued  an  extra  number  of  the  paper, 
stating  that  he  had  become  the  purchaser  of  the  press  from  the 
late  proprietors,  and  intended  to  continue  its  publication.  On 
hearing  of  this  the  complainant,  on  the  4th  inst.,  filed  a  supple- 
mental bill,  to  enjoin  Moore  from  selling  and  Lints  from  consum- 
mating his  purchase,  or  having  anything  to  do  with  the  press 
and  its  fixtures.  And  the  same  was  specially  allowed  by  the 
president  judge  of  the  district  at  his  chambers.  To  this  supple- 
mental bill,  the  respondents  have  put  in  separate  answers,  in 
neither  of  which  is  the  sale  denied,  but  admitted ;  and  it  is  con- 
tended by  them,  and  this  more  especially  by  Moore,  that,  under 
the  circumstances  of  the  case,  he  had  full  power  and  legal  right 
to  make  the  sale.  The  other  respondent  contends,  however, 
that  as  he  was  enjoined  from  prosecuting  his  purchase  and  has 
thereby  been  deprived  of  the  fruits  and  benefits  thereof,  he  is 
unwilling  to  be  held  responsible  for  it,  and  asks  that  the  contract 
between  him  and  Moore,  shall  be  cancelled,  and  he  have  re- 
funded to  him  the  money  he  advanced  to  satisfy  the  execution 
of  Hulbert's  estate,  and  a  judgment  of  Crook  &  Co.,  against  the 
firm,  amounting  altogether  to  $607  11,  and  his  promissory  note 
he  gave  for  the  residue  of  the  purchase,  about  $2300,  returned 
to  him. 

To  the  answer  and  prayer  of  Lints,  the  complainant  has  filed 
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a  replication  in  which,  among  other  things,  he  denies  that  the 
other  paid  the  money  he  contends  for,  or  that  if  he  did,  it  was 
through  a  fraudulent  combination  between  him  and  Moore,  to 
prejudice  the  rights  of  the  complainant  in  the  press,  &c.,  and 
further,  that  even  if  it  were  otherwise,  the  respondent,  Lints, 
has  no  right  to  a  decree  as  against  him,  for  the  repayment  of  the 
money  advanced  and  the  return  of  the  note. 

These  are  the  material  averments  in  the  bill,  answers  and  repli- 
cations, and  the  first  question  that  arises  out  of  them  is,  had 
Moore  the  right  to  sell  the  entire  establishment  to  Lints?  That 
one  of  two  or  more  partners  may,  under  certain  circumstances, 
dispose  of  the  entire  property  of  the  firm,  and  thus  cut  short  the 
further  continuance  of  the  partnership,  need  not  be  questioned; 
but  the  circumstances  must  be  peculiar,  indicating  perhaps,  that 
no  other  possible  or  reasonable  remedy  presented  itself  to  save 
the  concern  from  an  impending  irreparable  loss  or  injury.  Was 
there  such  a  peculiarity  in  the  facts  connected  with  this  case? 
The  fi^  fa.  in  the  sheriflTs  hands  was  for  less  than  $400,  and  the 
complainant  was  a  resident  of  the  city,  equally  interested  with 
the  other  partner  in  the  ownership  of  the  press.  The  parties  do 
not  appear  to  have  been  on  very  friendly  terms,  and  when  the 
sale  was  made  to  Lints,  it  was  without  consultation  with,  or  know- 
ledge of  Moore.  It  was  therefore  precipitate  and  illegal.  Would 
the  complainant  himself  have  been  justified  in  the  same  position 
of  facts,  in  making  a  similar  sale  ?  Hardly,  and  if  he  had  at- 
tempted it,  his  partner  would  have  had  just  cause  of  complaint. 
To  tolerate  an  act  of  this  kind,  would  be  making  one  partner 
the  arbiter  of  the  other's  rights,  and  allowing  him  to  fix  the  price 
and  terms  of  payment,  of  what  belongs  to  his  associate  equally 
with  himself,  and  would  destroy  the  equilibrium  which  the  law 
recognises  as  existing  between  members  of  the  same  firm.  The 
sale  then,  being  illegal,  the  complainant's  only  sure  and  safe 
remedy  was,  in  the  course  he  took,  to  arrest  its  progress.  The  act 
of  sale  was  against  law  and  prejudicial  to  the  rights  of  the  com- 
plainant and  to  prevent  its  consummation  the  injunction  was  pro- 
perly allowed,  and  is  now  made  perpetual.  In  doing  this,  however, 
we  cannot  overlook  the  fact,  that  money  was  advanced  by  some  one, 
Lints  or  Moore,  to  prevent  a  sale  of  the  property  on  tho  exe- 


Digitized  by  LjOOQiC 


SLOAN  V.  MOORE.  47 

cation ;  and  as  the  latter  admits  in  his  answer  that  it  was  by  the 
former,  who  claims  for  himself  that  it  was  so,  it  would  be  but  just 
and  equitable  that  the  same  should  be  refunded  out  of  the  proceeds 
that  may  be  made  from  the  sale  of  the  property  by  a  receiver. 
But  a  difficulty  presents  itself  to  the  carrying  out  of  this  purpose 
from  the  charge  of  fraud  made  by  the  complainant  in  his  repli- 
cation, for  if  this  existed  between  the  defendants,  it  would  cut 
short  the  right  of  either  to  the  claim  set  up  for  the  money  advanced. 

If  therefore,  this  charge  or  allegation  of  fraud  is  persisted  in, 
a  different  decree  from  the  one  intended,  might  have  to  be  made. 

The  notes  we  make  no  order  or  decree  about. 

They  originated  between  the  defendants  themselves,  and  will 
consequently,  have  to  be  adjusted  by  the  same  parties.  The  con- 
sideration of  them  having  failed,  their  payment  cannot  be  enforced 
unless  they  were  commercial  in  their  character  and  had  been 
passed  into  innocent  hands,  which  is  not  likely  to  be  the  case. 
The  sale  then  to  Lints,  being  illegal  and  the  parties  unwilling 
or  unable  to  make  an  arrangement  respecting  the  property  of 
the  firm,  it  becomes  the  duty  of  the  court  to  interpose  between 
them,  for  their  mutual  interests  and  benefits,  and  in  some  measure 
to  preserve  the  peace  and  order  of  the  community,  which  is  liable 
to  be  innovated  upon,  when  any  of  its  members  are  in  a  state  of 
hostility  towards  each  other.  Indeed  it  is  a  matter  of  course,  to 
have  a  receiver  appointed  to  take  charge  of  partnership  effects, 
upon  the  dissolution,  if  the  firm  cannot  or  do  not  harmonize  in 
their  views  as  to  the  mode  of  disposition  to  be  made  of  them. 
To  see  that  this  is  done,  is  one  of  the  ends  for  which  courts  are 
instituted,  and  it  would  be  an  inexcusable  departure  from  legal 
exactions,  if  it  should  not  be  done  in  the  present  instance.  We 
therefore  order  and  decree  that  J.  W.  Douglass,  Esq.,  be,  and 
he  is  hereby  appointed  receiver,  to  take  charge  of  the  printing 
office  of  "  The  Erie  Observer,"  with  all  its  effects  and  incidents 
as  they  belonged  to  the  late  firm  of  Sloan  &;  Moore,  and  that  he 
dispose  of  the  same  as  early  as  practicable  to  the  best  advantage 
and  interests  of  the  joint  owners  thereof;  and  that  the  best  and 
highest  price  may  bfe  obtained  therefor,  it  is  further  ordered  and 
directed  that  until  a  sale  is  made,  the  regular  weekly  issue  of  the 
paper  be  continued  by  the  receiver,  in  a  manner  least  unexcep- 
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tionable,  considering  its  hitherto  political  affinities  and  business 
course.  It  is  farther  ordered  and  decreed  that  the  said  receiver 
pay  to  the  said  J.  J.  Lints,  out  of  the  first  moneys  that  may  be 
realized  from  the  concern,  not  interfering,  however,  with  the 
regular  issue  of  the  paper  until  a  sale  is  perfected,  the  sum  of 
$607  11,  with  interest  from  the  29th  of  December  last. 

It  is  also  further  ordered,  that  the  receiver  take  an  inventory 
of  the  goods,  property,  and  effects  of  the  partnership,  and  report 
the  same  to  this  court  by  the  15th  day  of  February  next,  and 
what  disposition  he  has  made  of  the  same,  and  whether  the  paper 
has  been  issued  by  him  as  was  ordered ;  and  for  the  faithful  per- 
formance of  his  duties,  the  said  receiver  be  required  to  give  good 
security,  to  be  approved  of  by  the  court,  or  one  of  the  judges  or 
prothonotary  thereof,  in  the  sum  of  $5000. 

The  costs  in  this  case  are  reserved  for  further  consideration^ 

Affirmed,  1  Wright  217. 


In  the  District  Court  of  Allegheny  County. 

Pittsburgh  and  Steubbnville  Railroad  Company  v.  Clarke 

&  Thaw. 

(Vol.  VII.,  p.  129.     1859.) 

Where  on  trial,  plaintiff  at  bar  amends  hie  declaration  in  matter  of  substance, 
to  which  defendant,  alleging  surprise,  reAises  to  plead  or  demur,  but  moves 
for  a  continuance,  it  is  the  duty  of  the  court  to  grant  the  motion. 

This  was  a  rule  by  plaintiffs  to  show  cause  why  the  continu- 
ance ordered  by  the  court  should  not  be  taken  off,  and  the  cause 
restored  to  the  trial  list. 

George  P.  Hamilton  and  Crafty  for  plaintiffs. 

Loomisy  for  defendants. 

The  following  opinion  was  filed,  July  9th,  1859,  by 
Hampton,  P.  J. — The  extraordinary  circumstances  attending 
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the  origin  and  progress  of  this  rule,  entitles  it  to  more  than 
ordinary  consideration. 

When  grave  and  respectable  coansel,  after  mature  deliberation, 
charge  the  courl  with  having  inflicted  upon  their  clients  '^  a  great 
wrong,  amounting  to  a  denial  of  justice,"  the  facts  and  the  law, 
upon  which  such  charge  is  founded,  should  be  carefully  examined, 
and  its  truth  or  fallacy  clearly  shown. 

The  superiority  of  the  wisdom  of  the  present  age,  over  that  of 
the  past,  may  be  admitted,  perhaps,  without  destroying  all  our 
confidence  in  long-settled  rules  and  well-established  precedents 
in  the  science  and  practice  of  law,  and,  unless  overthrown  by 
reason  and  sound  argument,  such  rules  and  precedents  may  still 
be  entitled  to  some  weight  in  the  administration  of  justice.  The 
modern  custom  of  charging  the  courts  with  ignorance,  or  some- 
thing worse,  whenever  their  decisions  happen  to  run  counter  to 
our  own  peculiar  views  or  opinions,  is  one  which,  perhaps,  would 
be  more  honored  in  the  breach  than  the  observance.  Such  a 
practice  can  lead  to  no  good,  but  may  result  in  much  mischief  to 
the  community.  That  courts  do  sometimes  fall  into  error,  is 
readily  conceded,  which  only  shows  that  judges  are  not  infallible, 
but  liable  to  the  infirmities  common  to  the  whole  race.  That 
injuries  are  sometimes  inflicted  on  suitors,  by  the  decisions  of  our 
courts,  is  doubtless  true ;  but  that  clients  are  liable  to,  suffer 
occasionally  from  the  oversight,  neglect,  or  want  of  skill  of  their 
attorney,  will  scarcely  be  denied. 

The  facts,  therefore,  in  this  case,  as  in  all  others  and  the  law 
applicable  thereto,  must  determine  whether  the  charge  made  by 
counsel  be  well  founded,  or  otherwise. 

This  suit  was  brought  on  the  29th  of  May,  1856,  at  which  time 
the  plaintiffs'  counsel  filed  his  declaration  in  assumpsit,  setting 
forth  "  That  the  said  defendants  on  the  14th  of  July,  1851,  at 
Pittsburgh,  in  said  county,  did  subscribe  for  one  hundred  shares 
of  the  capital  stock  of  the  said  Pittsburgh  and  Steubenville  Rail- 
road Company,  of  the  value  of  fifty  dollars  each,  and  thereby 
became  liable  and  undertook  and  promised  to  pay  to  the  said 
plaintiffs  the  sum  of  five  thousand  dollars,  when  they,  the  said 
defendants,  should  be  thereunto  afterwards  requested;  and, 
although  the  said  defendants  did  afterwards  pay  divers  moneys, 
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to  wit,  the  sam  of  five  hundred  dollars,  yet  they  have  not  paid 
the  residue  of  said  moneys,  whereby  they  have  become  liable  to 
pay  the  sum  of  forty-five  hundred  dollars,  with  the  penalty  of  one 
per  cent,  per  month  thereon,  from  and  after  the  first  days  of 
August,  1852 ;  October,  1852  ;  December  1,  1852 ;  January  1, 
1853;  February  1,  1858;  March  1,  1858;  April  1,  1858, 
and  June  1,  1853."  The  declaration  then  concludes  in  the  usual 
form,  as  in  actions  of  assumpsit. 

To  this  declaration  the  general  issue  waa  put  in,  which  plea 
remained  on  the  record  till  the  19th  September,  1857,  when  it 
was  withdrawn,  and  the  plea  of  payment  was  pleaded.  On  this 
issue  the  cause  was  tried  on  the  2l8t  September,  1857,  and  a 
verdict  and  judgment  were  rendered  for  the  plaintiffs,  for  the 
balance  admitted  to  be  due  on  twenty  shares  of  stock,  the  re- 
maining eighty  shares  having  been  transferred,  on  the  books  of 
the  company  to  E.  M.  Stanton,  Esq.,  and  credited  to  the  defend- 
ants. The  validity  of  that  transfer  and  credit  were  the  only 
questions  in  dispute.  The  cause  was  removed  to  the  Supreme 
Court,  and  the  judgment  reversed  on  the  5th  of  December,  1857, 
and  a  new  trial  awarded. 

On  the  18th  of  December,  1858,  the  defendant's  counsel 
moved  the  court  for  leave  to  file  an  additional  plea,  based  on  the 
following  affidavit,  viz :  A.  W.  Loomis,  being  duly  sworn,  says 
that  the  filing  of  the  foregoing  plea  will  affect  the  merits  of  the 
cause,  and  is  essential  and  necessary  to  the  said  defendant's 
defence,  and  that  the  filing  of  said  plea,  and  consequent  change 
in  the  pleadings,  is  not  desired  for  any  other  reason.  The  plea 
accompanying  this  affidavit  was,  that  the  defendants  ^'  did  not 
undertake  or  promise,  in  manner  or  form,  as  the  plaintiff  has 
above  thereof  complained  against  them."  Of  the  change  thus 
made  in  the  pleadings,  the  plaintiffs  had  notice  at  the  time. 

The  plaintiffs  were  thus  warned  by  the  defendants'  affidavit 
that  the  plea  affected  the  merits  of  the  case,  and,  by  the  plea, 
that  the  defendants  denied  that  they  had  undertaken  or  promised, 
in  manner  or  form,  as  alleged  in  the  declaration.  This  was,  cer- 
tainly, sufficient  to  put  the  plaintiffs  on  their  guard — to  induce 
them  to  look  well  to  the  ^'  manner  and  form  "  of  their  declara- 
tion.    That  every  legal  objection  would  be  interposed  to  prevent 
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their  recoyery,  and  that  they  should  not  rely  on  anything  that 
might  haye  taken  place  at  the  former  trial,  as  the  ground  of 
defence  then  relied  on  had  been  swept  away  by  the  Supreme 
Court,  and  that  entirely  new  grounds  would  be  assumed,  on  the 
next  trial.  Notwithstanding  all  this,  the  new  plea  remained  on 
the  record  from  the  18th  December,  1858,  till  the  Ist  of  April, 
1859,  when  the  cause  came  up  for  trial,  without  any  application 
on  the  part  of  the  plaintiffs  to  amend  their  declaration. 

On  the  issue  thus  formed  the  jury  were  sworn,  and  the  plain- 
tiffs proceeded  with  their  proof.     When  they  came  to  offer  evi- 
dence of  the  calls  for  the  instalments  haying  been  made,  agreeably 
to  the  proyisions  of  the  Act  of  Assembly,  so  as  to  entitle  them 
to  recover  the  penalty  of  one  per  cent,  a  month,  the  defendants' 
counsel  objected  to  its  admission  on  the  ground  of  irrelevancy 
and  incompetency.     Listead  of  calling  on   him  to  state  more 
specifically  the  grounds  of  his  objection,  the  plaintiffs'  counsel 
were  wiUing  to  run  the  risk  of  a  bill  of  exceptions.     The  defend- 
ants' counsel  seemed  quite  content  that  the  court  should  admit 
the  eyidence  without  argument,  but  insisted  on  his  exception. 
The  court,  however,  was  not  quite  so  indifferent,  and  called  upon 
the  defendants'  counsel  to  state  specifically  his  reasons  for  the 
objection.     This  brought  to  light  the  fact  that  the  plaintiffs' 
declaration  was  fatally  defective,  so  far,  at  least,  as  the  penalties 
were  concerned,  which,  at  the  time  suit  was  brought,  amounted 
to  over  $1800 ;  and  it  admits  of  some  doubt  whether  the  amount 
of  the  subscription  itself  could  have  been  recovered  under  the 
declaration,  as  it  then  stood  on  the  record,  as  no  allusion  whaV 
ever  was  made  to  the  Act  of  Assembly  authorizing  the  subscrip- 
tion, and  no  averment  that  the  installments  had  been  called  in. 
When  this  defect  in  the  plaintiffs'  declaration  was  thus  very 
fortunately  discoyered,  the  counsel  at  once  saw  the  necessity  of 
an  amendment,  and  very  properly  applied  to  the  court  for  leave 
to  amend  their  narr.y  so  as  to  conform  to  the  requirements  of  the 
Act  of  Assembly,  and  embrace  the  penalty  of  one  per  cent,  a 
month  for  the  non-payment  of  the  installments  called  in.     Leave 
was  promptly  granted  by  the  court,  and  a  new  declaration  was 
irawn  up  at  bar,  entire  and  complete,  under  the  Act  of  Assem- 
bly, covering  the  whole  cause  of  action,  both  the  subscription  and 
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the  penalties.  The  old  declaration,  which  consisted  of  hut  one 
count,  was  thus  entirely  superseded,  and  although  not  formally 
withdrawn  from  the  files,  became  eo  tnstante  a  dead  letter  upon 
the  record.  In  Kay  v,  Fredregal,  8  Barr  221,  it  was  held  that 
where  an  amended  declaration  is  filed,  by  leave  of  the  court,  it  is 
virtually  a  withdrawal  of  the  first ;  and  if  the  parties  go  to  trial 
under  such  circumstances,  it  is  to  be  presumed  it  was  had  on  the 
amended  declaration,  when  nothing  appears  to  the  contrary. 

After  this  amendment  was  made,  the  defendants'  counsel 
alleged  surprise,  and  moved  the  court  to  continue  the  cause* 
The  plaintiffs'  counsel  resisted  this  motion,  and  called  upon  the 
defendants'  counsel  to  plead  or  demur  to  the  new  declaration ; 
they  also  contended  that  no  new  plea  was  necessary,  that  the 
plea  to  the  old  declaration  was  as  applicable  to  the  new  as  to 
that.  The  defendants'  counsel  declined  to  answer  the  amended 
narr.^  or  to  consider  the  plea  already  in  as  applicable  thereto, 
but  insisted  on  his  right  to  have  time  to  plead  or  demur,  as  he 
might  deem  most  expedient,  and  to  prepare  his  testimony,  if 
necessary,  accordingly. 

The  court,  at  the  time,  being  of  opinion  that  the  amendment 
was  indispensably  necessary  to  enable  the  plaintiffs  to  recover  the 
penalty,  if  not  the  principal,  and  that  the  new  count  formed  an 
entirely  new  declaration,  to  which  it  was  necessary  either  to 
plead  or.  demur,  granted  the  continuance,  and  the  question  now 
is  whether  that  continuance  was  right  or  wrong  ?  If  right,  the 
rule  is  to  be  discharged  ;  but  if  wrong,  it  must  be  made  absolute. 

It  is  too  well  settled  to  need  specific  reference  to  cases,  that  a 
jury  cannot  be  sworn  until  an  issue  of  the  fact  be  formed  for 
them  to  try.  But  here  was  no  issue  of  fact  or  of  law  in  relation 
to  the  penalty,  if  indeed  there  was  in  respect  to  the  subscription 
itself.  A  verdict,  therefore,  without  a  plea  to  the  amended 
count  could  only  be  for  the  subscription,  without  the  penalty. 
But  it  was  said  that  the  plea  already  in  was  applicable  to  the 
count,  and  therefore  the  court  should  have  compelled  the  defend- 
ants to  proceed.  It  is  very  true  that  the  plea  to  the  first  decla- 
ration was  applicable  to  the  second,  if  the  defendants  chose  to 
put  it  in,  or  consider  it  as  pleaded.  But  without  such  consent, 
either  express  or  implied,  what  right  had  the  court  to  order  the 
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plea  80  to  be  considered?  The  defendants'  coansel  refused 
either  to  plead,  or  to  consent  to  go  on  without  an  issue,  but  claimed 
the  right  to  plead  or  demur  at  his  option  after  mature  deiyi)era-  ^ 
tion.  What  power  had  the  court,  then,  to  proceed  with  the 
trial?  The  plaintiffs  sought  to  recover  some  two  thousand 
dollars  in  the  shape  of  a  penalty,  more  than  had  been  legally 
claimed  in  the  original  declaration.  No  answer  had  been  put  in 
as  to  this  penalty,  and  the  jury  had  not  been  sworn  as  to  it. 
There  must  be  an  issue  of  law  or  fact  on  this  new  declaration, 
otherwise  there  could  be  no  decision  upon  the  plaintiffs'  right  to 
recover  the  penalty.  But  the  defendants  refused  to  tender  such 
an  issue,  and  the  old  issue  which  the  jury  were  sworn  to  try 
had  been  virtually  withdrawn.  If  the  court  had  forced  the  trial 
at  the  time,  the  plaintiffs  would  have  lost  the  benefit  of  their 
amendment,  because  the  verdict  could  only  have  been  entered  on 
the  issue  joined  upon  the  first  declaration.  If  the  defendants* 
counsel  had  not  objected  to  going  on  with  the  trial,  even  without 
a  plea  being  formally  put  into  the  new  count,  it  would  have  been 
presumed  after  verdict  that  the  former  plea  was  extended  by 
consent  to  that  count.  But  this  could  only  arise  from  the  assent 
of  the  defendant's  counsel,  to  be  inferred  from  the  fact  that  he 
went  on  to  trial  without  objection.  But  no  such  assent  can  be 
inferred  in  the  face  of  an  objection  to  the  contrary. 

Suppose  the  trial  had  been  commenced  and  was  progressing  in 
the  absence  of  the  defendants  and  their  counsel,  and  the  plain- 
tiffs had  discovered  the  necessity  of  the  amendment,  made  appli- 
cation for  leave  and  it  had  been  granted,  and  the  amendment 
made,  could  it  be  pretended  that  the  plaintiffs  could  have  pro- 
ceeded with  the  trial,  and  that  a  verdict  and  judgment,  including 
the  penalty,  could  have  been  sustained  ?  The  penalty,  amount- 
ing to  some  two  thousand  dollars,  could  not  have  been  recovered 
nnder  the  first  declaration  ;  and,  as  We  have  already  seen,  there 
was  no  issue  in  regard  to  it.  The  defendants  had  neither  admit- 
ted nor  denied  their  liability,  and  until  an  issue  of  fact  was 
formed,  there  was  nothing  for  the  jury  to  pass  upon. 

But  suppose  the  court  had  admitted  the  evidence  offered  under 
the  defective  declaration,  which  no  doubt  the  defendants'  counsel 
desired  should  be  done,  the  Supreme  Court  would  either  have  re- 
versed the  judgment  and  sent  the  cause  back  for  another  trial, 
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or,  what  is  much  more  likely,  would  have  affirmed  the  judgment 
for  the  amount  of  the  subscription,  and  reversed  as  to  the  penalty. 
In  t]^e  latter  case  the  plaintiffs  would  have  lost  over  two  thous- 
and dollars  of  their  claim.  So  that  after  all  that  has  been  said 
about  the  great  wrong  inflicted  on  the  plaintiffs  by  the  court, 
perhaps  they  are  rather  more  indebted  to  the  vigilance  of  the 
court  than  their  counsel  seem  to  be  willing  to  admit. 

A  few  authorities  will  here  be  cited  to  sustain  the  foregoing 
principles. 

In  Bratton  v.  Mitchell,  5  Watts  70,  it  was  held  that  a  party 
cannot  be  compelled  to  try  until  the  cause  is  put  into  legal  form 
by  an  issue  properly  formed  between  the  parties  on  the  record. 
When  an  objection  is  made,  there  is  no  reason  for  presumptions 
of  any  kind,  and  it  would  be  against  right  and  justice  to  infer 
an  agreement  to  waive  form,  in  opposition  to  the  protestation  of 
the  party  against  the  trial. 

When  the  plaintiff  files  a  new  count,  the  defendant  should 
plead  a  new  plea  to  it,  and  if  he  does  not  he  is  entitled  to  a  con- 
tinuance :  Le  Roy  v,  Delaware  Mutual  Ins.  Co.,  2  W.  C.  C.  R. 
223  ;  Rankin  v.  Cooper,  1  Browne  258. 

Where  a  plaintiff  amends  his  declaration  during  the  trial,  and 
defendant  pleads  to  it,  and  takes  his  chances  for  a  verdict,  it  is 
too  late  to  object :  Shriner  v,  Kellar,  1  Casey  61. 

When  a  case  is  not  at  issue,  it  is  error  for  a  court,  in  the  absence 
of  counsel,  to  go  to  trial  on  it :  Ensley  v.  Wright,  8  Barr  601. 

By  looking  into  the  old  English  practice,  from  which  our  own 
is  derived,  we  find  it  laid  down  that  before  plea  there  can  be  no 
costs  payable  upon  amending  the  declaration,  except  the  costs  of 
the  application ;  and  the  declaration  may  be  amended  in  matter 
of  form,  after  the  general  issue  pleaded,  and  before  entry,  without 
paying  costs  or  giving  imparlance ;  but  if  the  amendment  be  in 
matter  of  substance  or  after  the  general  issue  is  entered,  or  a 
special  plea  pleaded,  the  plaintiff  must  pay  costs,  or  give  an 
imparlance,  at  the  election  of  the  defendant.  On  amending  the 
declaration  after  plea  pleaded,  the  defendant  is  at  liberty  to  plead 
de  novoy  and  has  two  days  allowed  him  for  that  purpose,  after  the 
amendment  made,  and  payment  of  costs.  And  if  a  rule  to  plead 
be  entered  the  same  term  the  amendment  was  made,  though 
before  such  amendment,  it  is  sufficient.     O&erwise  a  new  rule  to 
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plead  must  be  entered:  1  Tidd'g  Prac.  658;  1  Salk.  517-18. 
Amendments  were  allowed  on  equitable  terms,  whether  in  form 
or  substance,  while  the  proceedings  were  in  passu,  but  so  that 
the  other  side  may  not  be  prejudiced  (2  Burr.  756),  as  paying 
costs,  not  delaying  the  adverse  party,  giving  him  time  to  plead 
de  novoy  which  is  generally  two  days  after  amendment  made,  or 
as  the  nature  of  the  case  may  require :  2  Sillon's  Prac.  454. 

When  there  are  several  counts  in  a  declaration  the  defendant 
may,  according  to  the  nature  of  his  defence,  demur  to  thie  whole, 
or  plead  a  single  plea  applying  to  the  whole ;  or  may  demur  to 
one  count  and  plead  to  another,  or  plead  a  several  plea  to  each 
count ;  and  in  the  two  latter  cases  the  result  may  be  a  corre- 
sponding severance  in  the  subsequent  pleadings,  and  the  produc- 
tion of  several  issues.  To  several  counts,  or  to  distinct  parts  of 
the  same  count,  he  may  plead  several  pleas,  viz.  one  to  each : 
Stephen  on  PL  268--9. 

These  are  some  of  the  authorities  going  to  show  that  even 
before  the  cause  was  set  down  for  trial,  on  filing  a  mere  count, 
or  amendment  in  matter  of  substance  by  the  plaintiff,  the  defend- 
ant was  entitled  to  an  imparlance,  and  could  not  be  called  upon 
to  plead  instanter.  And  the  only  alteration  in  the  practice  made 
by  the  English  and  Pennsylvania  statutes  is,  that  the  amendment 
may  now  be  made  on,  or  during  the  trial,  which  could  not  be 
done  before. 

I  have  looked  in  vain  for  authority  to  show  that  the  court  has 
power  to  compel  a  defendant  to  plead  instanter  to  a  new  count 
filed  by  leave  of  court,  either  on  or  before  the  trial.  Nor  have  I 
ever  known  an  instance  where  the  exercise  of  such  a  power  was 
attempted.  And  if  the  court  had  directed  the  trial  to  proceed 
without  plea  or  issue,  against  the  protestation  of  the  defendants, 
the  only  legitimate  result  would  have  been  a  reversal  by  the 
Supreme  Court,  at  the  cost  of  the  plaintiffs,  and  the  consequent 
delay  of  the  determination  of  the  cause.  From  such  a  result, 
the  plaintiffs  have  only  been  saved  by  what  they  are  pleased  to 
call  a  great  wrong  inflicted  upon  them  by  the  court. 

Rule  discharged. 

And  the  refusal  to  grant  a  continnance  after  amendment  is  not  the  subject 
of  aiTrit  of  error:  Walthonr  v.  Spangler,  7  Casey  623;  Eyans  v.  CloTer,  I 
Gray  164 ;  Insarance  Go.  v.  Simmons  et  al.,  6  Casey  299. 
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In  the  Supreme  Court  of  Pennsylvania. 
Vandresor  v.  King. 

(Vol.  VII.,  p.  130.     1859.) 

An  action  on  the  case  will  lie  against  an  officer  who  disregards  the  provisions 
of  the  Act  of  April  9th,  1849,  by  selling  personal  property  required  by  the 
defendant  in  the  execution  to  be  appraised  and  set  off  to  him. 

Error  to  the  Oommon  Pleas  of  Erie  county. 

YandreBor,  the  defendant  below,  was  a  constable  who  levied 
an  execution  in  his  hands  on  property  of  King,  the  plaintiff,  and 
sold  the  same,  refusing  to  comply  with  plaintiff's  request  to  select 
appraisers  and  have  the  property  so  levied  on  set  off  to  him,  the 
said  King,  under  the  Act  of  1849.  King  brought  suit  in  case 
against  the  constable.  Defendant  asked  the  court  to  instruct 
that  plaintiff  could  not  recover  in  this  form  of  action,  that  his 
remedy  was  trespass.  The  court  (Derrickson,  A.  J.)  charged 
that  the  action  was  proper,  and  plaintiff  recovered  a  verdict. 

James  0.  Marshall,  for  plaintiff  in  error,  contended  that  tres- 
pass and  case  were  not  concurrent  remedies — that  a  boundary 
always  existed  between  them :  Scott  v.  Shepherd,  2  H.  Black- 
stone  895 ;  Reynolds  v.  Clarke,  2  Ld.  Raym.  1402 ;  Leame  v. 
Bray,  8  East  598;  Cotteral  v.  Cummings,  6  S.  &  B.  848. 
Trespass  and  not  case  was  the  remedy  here :  8  S.  &  R.  189 ; 
12  Id.  210;  4  P.  L.  J.  188;  6  Casey  844;  4  Id.  288;  6  Id. 
264. 

William  A.  Galbraithy  for  defendant  in  error,  cited  1  Jones 
155;  1  Cro.  Eliz.  824;  2  N.  &  M.  114;  1  B.  &  C.  145;  6 
Cowen  892;  14  Johns.  482;  8  S.  &  R.  215;  7  Watts  62; 
Chit.  PI.  189. 

The  opinion  of  the  court  was  delivered,  October  81st,  1859,  by 

Thompson,  J. — In  Wilson  v.  Ellis,  4  Casey  238,  afterwards 

recognised  in  Smith  v.  Freeman,  6  Id.  264,  it  was  determined 

that  trespass  would  lie  against  a  sheriff  or  constable  for  neglecting 

or  refusing  to  give  the  defendant  in  the  writ  the  benefit  of  the 
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$300  Act,  when  it  had  been  properly  demanded.  It  was  so  ruled 
upon  the  principle,  that  the  abuse  of  authority  under  the  writ, 
made  the  officer  a  trespasser  ab  initioy  and  placed  him  in  the 
same  situation  as  if  the  writ  had  been  void;  for  he  was  not 
entitled  to  use  it  as  a  justification,  in  consequence  of  his  disre- 
gard of  the  requirements  of  the  law  in  executing  it.  There  are 
many  authorities  for  this,  not  to  be  doubted  or  disputed.  But  it 
was  not  determined  that  case  would  not  lie  under  such  circum- 
stances. Trespass  and  case  assimilate  as  remedies  often.  And 
this  is  the  case  when  they  approach  the  dividing  line,  as  they 
often  do,  so  closely,  as  scarcely  to  be  distinguishable  from  each 
other,  and  where  no  evil  is  perceptible  from  adopting  either  a«  a 
remedy.  But  this  does  not  obliterate  the  distinction ;  for  as  they 
recede  from  the  point  of  assimilation,  the  distinction  becomes 
manifest  and  the  form  of  action  to  be  adopted  obvious.  Such  as 
trespass  for  a  wilful  injury  to  property,  and  case  for  injury  by 
neglect ;  or  trespass  for  a  battery,  and  case  for  slander  and  the 
like. 

There  is  no  doubt,  but  that  trespass  in  cases  like  the  present 
will  lie,  but  it  is  sustained  by  the  employment  to  some  extent  of 
a  fiction,  namely,  the  want  of  a  writ  to  justify  under,  because  the 
party  has  abused  it.  It  is,  however,  obvious  that  the  more 
natural  and  direct  remedy  would  have  been  an  action  founded 
on  the  breach  of  duty,  in  refusing  or  neglecting  to  allow  the 
debtor's  demand  of  the  provisions  of  the  Exemption  Law.  For 
a  neglect  of  duty,  case  is  generally  the  remedy.  In  the  execu- 
tion process,  the  law  requires  the  officer  to  appraise  and  allow 
the  debtor  to  elect  and  retain  property  to  the  extent  of  $800,  if 
there  has  been  a  demand.  This  is  a  duty  enjoined,  a  breach  of 
which  occasions  the  injury,  and  for  such  an  injury  occasioned  in 
such  a  way,  no  doubt  case  will  lie,  as  for  a  breach  of  duty.  The 
argument  that  because  trespass  may  be  sustained,  case  cannot,  is 
sound  to  the  extent  only  of  those  manifest  indications  which  exist 
in  force  directly  applied,  and  where  it  is  not  so,  there  the  dis- 
tinction is  clear.  The  remedies  are  distinct  and  must  generally 
be  followed.  It  is  true,  however,  that  case  is  a  more  extensive 
remedy  than  trespass,  for  it  is  often  within  the  province  of  the 
party  to  waive  the  trespass  and  recover  for  the  consequential 
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injury.  This  has  frequently  been  ruled  in  England.  The  cases 
of  Smith  V.  Goodwin  &;  Richards,  2  N.  &;  M.  114,  and  Branscomb 
t;.  Bridges,  1  B.  &  C.  145,  cited  by  the  defendant  in  error,  and 
1  Chit.  PI.  189,  clearly  show  this ;  so  in  New  York :  McCallister 
v.  Hammond,  6  Cowen  892.  In  Pennsylvania  there  are  many 
cases  to  show  that  the  remedies  are  sometimes  concurrent :  Ream 
i;.  Rank,  8  S.  &;  R.  215,  case  for  debauching  plaintiff's  daughter, 
Tilghman,  C.  J.,  said  ^*  that  to  support  trespass,  a  fiction  is  re- 
sorted to,  viz.:  that  the  defendant  committed  an  assault  upon 
the  woman.  I  will  not  say  that  such  a  fiction,  resting  upon  long 
practice,  may  not  be  supported,  it  is  not  material  in  what  form 
the  suit  is  brought,  provided  the  cause  be  tried  on  its  merits,  but 
I  may  safely  say,  that  a  different  form,  in  which  truth  is  told, 
and  fiction  discarded,  is  not  only  maintainable,  but  most  proper." 
And  Duncan,  J.,  said,  ^^  force  is  implied,  when  a  daughter  or 
servant  had  been  enticed  away  or  debauched,  and  trespass  may 
be  supported,  though  case  for  the  consequence  of  the  wrong 
appears  to  be  the  more  proper  form  of  proceeding."  See  also 
Hoover  v.  Heim,  7  Watts  62.  A  recovery  in  either  form  of 
action  would  be  a  bar  to  an  action  for  .the  same  cause  in  any 
other  form.  As  when  the  trespass  is  waived  and  assumpsit  or 
trover  is  brought,  either  would  bar  an  action  of  trespass.  So 
trover  or  replevin  may  be  concurrent  remedies,  and  one  action 
would  bar  the  other. 

We  are  of  opinion  that  case  would  lie  for  the  injury  complained 
of  here,  or  that  trespass  would  have  lain,  and  as  the  learned  judge 
of  the  Common  Pleas  ruled  that  the  action  was  well  brought, 
this  judgment  must  be  affirmed. 


In  the  Supreme  Court  of  Penniylvania. 
Jesse  Achmutz  v.  Shippbn  Aohmutz. 

(Vol.  VII.,  p.  143.     1869.) 

1.  In  ejectment  based  upon  an  alleged  tniat,  depending  on  no  written  evi- 
dence, but  sought  to  be  made  out  from  the  acts  and  declarations  of  the 
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parties,  through  a  series  of  years  and  down  to  the  death  of  the  alleged 
trustee  in  possession,  the  question  of  the  trust  is  one  peculiarly  for  the 
jury. 

2.  In  such  case,  if,  on  a  review  of  the  parol  evidence,  the  court  should  pro- 
nounce it  insuiBcient  to  divest  a  paper  title,  thereby  ruling  the  case  against 
the  defendant,  without  the  aid  of  the  jury,  the  Supreme  Court  would  be 
obliged,  on  writ  of  error,  to  re-ezamine  the  evidence  minutely. 

3.  Where  juries  overthrow  paper  titles  in  behalf  of  those  resting  in  parol,  the 
Supreme  Court  will  sometimes  look  into  the  proofs  on  which  they  pro- 
ceeded ;  but  where  a  party  is  unable  to  persuade  a  jury  that  he  has  a  parol 
title,  he  will  find  no  relief  in  a  writ  of  error. 

Error  to  the  Court  of  Common  Pleas  of  Northumberland 
county. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  October 
81, 1859,  by 

Woodward,  J. — ^This  is  a  dispute  between  the  descendants  of 
two  brothers  as  to  which  of  them  owned  the  land.  The  patent 
of  15th  May,  1821,  vested  the  title  in  Robert,  but  it  was  claimed 
he  held  it  in  trust  for  Arthur,  as  to  the  land  in  dispute. 

As  this  alleged  trust  depended  on  no  written  evidence,  but  was 
to  be  made  out  from  the  acts  and  declarations  of  the  parties, 
through  a  series  of  years  and  down  to  the  death  of  Arthur  in 
possession,  it  was  a  question  peculiarly  for  the  jury.  And  the 
court  submitted  it  fairly  to  the  jury.  If,  on  a  review  of  the 
parol  evidence,  the  court  had  pronounced  it  insufficient  to  divest 
a  paper  title,  they  would  have  ruled  the  case  against  the  defend- 
ant without  the  aid  of  the  jury,  and  we  should  have  been  obliged, 
on  writ  of  error,  to  re-examine  the  evidence  minutely. 

But,  instead  of  ruling  against  the  trust,  they  submitted  the 
whole  case  to  the  jury,  who  did  not  find  it  in  the  evidence. 
What  have  we  to  do  with  the  verdict  or  the  evidence  on  which  it 
was  founded  ?  Beally,  nothing.  Where  juries  overthrow  paper 
titles  in  behalf  of  those  resting  in  parol,  we  sometimes  look  into 
the  proofs  on  which  they  proceeded ;  but  where  a  party  is  unable 
to  persuade  a  jury  that  he  has  a  parol  title,  he  will  find  no  relief 
in  a  writ  of  error. 

So  as  to  the  only  other  ground  of  defence— -the  statute  of 
limitations— it  became  a  question  of  fact  which  the  verdict  ruled 
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conclusively.  The  effect  of  Robert's  assignment  and  of  the  pos- 
session maintained  by  Oable  &;  Scarfoss,  were  correctly  stated  in 
point  of  law,  and  the  finding  that  twenty -one  years'  adverse  pos- 
session had  not  been  made  out,  left  the  defendant  without  pre- 
tence of  title.  The  judgment  is  affirmed. 


In  the  United  States  Circuit  Court  far  the  Western  JHstriet  of 
Pennsylvania. 

Adams  v.  Lawbence  County.    Woods  v.  Same. 

(Vol.  VII.,  p.  145.     1869.) 

1.  The  Act  of  AsBemblj  of  9th  Jnlj,  1853,  section  7,  authorizing  certain  coun- 
ties to  subscribe  to  the  capital  stock  of  the  Northwestern  Railway  Gom- 
panj,  which  provides  that  the  counties  maj  ^*  make  payments  on  such 
terms  and  in  such  manner  as  may  be  agreed  upon  by  said  company  and  the 
proper  county,"  confers,  by  such  prorision,  full  authority  upon  the  county 
to  issue  coupon  bonds  in  payment  of  such  subscription. 

2.  All  doubts  as  to  this  being  the  proper  construction  of  the  said  section  are 
dispelled  by  the  following  considerations : 

1st.  Because  the  legislature  themselves  have  so  construed  it,  the  proviso  to 
the  said  section  being  "that  whenever  bonds  of  the  respective  counties  are 
given  in  payment  of  subscriptions,  the  same  shall  not  be  sold  by  said  rail- 
road company  at  less  than  par  value,"  Ac,  which  shows  that  the  legisla- 
ture took  it  for  granted  that  the  issue  of  bonds  was  intended  to  be  included 
in  the  brief  but  comprehensive  expression  of  the  "  manner  in  which  pay- 
ment may  be  made." 

2d.  All  parties  concerned  have  treated  this  as  the  true  construction,  and 
have  acted  under  it  accordingly. 

3d.  The  matter  has  been  before  the  Supreme  Court  of  the  state  (8  Casey 
144),  and  it  does  not  there  appear  that  the  county  ought  to  have  the  bonds 
enjoined  as  made  without  authority.  The  decree  there  is  based  on  the  doc- 
trine that  these  bonds  are  binding  on  the  county  in  the  hands  of  bond  fide 
holders. 

3.  The  said  bonds,  so  issued,  in  the  hands  of  bond  fide  holders,  who  have  ob- 
tained them  at  their  market  value,  are  not  affected  by  the  proviso  of  the 
act,  "  that  whenever  bonds  of  the  respective  counties  are  given  in  payment 
of  subscriptions,  the  same  shall  not  be  sold  by  said  railroad  company  at 
less  than  par  value. 

Gf-eo.  P.  SamiUon  and  W.  0.  Leslie  for  plaintiffs. 
B.  B.  McComhs  and  Lewis  Tat/lor  for  defendant. 
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The  following  opinion  was  delivered  November  17th,  1859,  by 

Gbier,  J. — These  cases  were  tried  together  at  the  last  term  of 
this  court  in  May.  The  plaintiffs  sued  as  holders  of  coupons  of 
interest  due  on  certain  bonds  issued  by  Lawrence  county,  the 
defendant. 

There  was  not  much  dispute  as  to  the  fafcts  on  the  trial. 
The  two  great  questions  involved  were: — ^first,  Had  the  Com- 
missioners of  Lawrence  county  legal  authority  to  issue  the  bonds 
given  in  evidence ;  and,  second.  If  they  had,  how  far  the  fact 
that  the  bonds  were  disposed  of  for  less  than  their  par  value 
should  affect  the  plaintiffs'  right  to  recover. 

In  order  that  the  court  might  have  time  for  a  more  careful  con- 
sideration of  the  questions,  the  jury  were  requested  to  bring  in  a 
special  verdict,  subject  to  the  opinion  of  the  court  on  these 
questions. 

The  execution  of  the  bonds  and  coupons  not  being  disputed, 
the  jury  returned  a  verdict  finding  the  disputed  facts,  and  assess- 
ing danjages  under  three  conditions,  subject  to  the  opinion  of  the 
court. 

Firgt,  They  find  that  the  bonds  were  disposed  of  by  the  rail- 
road company,  at  twenty-five  per  cent,  less  than  their  par  value, 
and  if  the  court  shall  be  of  opinion  that  the  Commissioners  of 
Lawrence  county  had  authority,  under  the  Act  of  9th  July,  1853, 
and  the  recommendation  of  the  grand  jury,  as  given  in  evidence, 
to  issue  the  bonds,  and  that  the  plaintiff  has  a  right  to  recover 
the  whole  amount  of  the  coupons  declared  on,  notwithstanding 
the  fact,  as  above  stated,  then  they  find  a  verdict  of  $1958  60. 

Second.  But  if  the  court  should  be  of  opinion  that  plaintiff  can 
recover  only  in  the  same  ratio  that  the  bonds  were  sold — for  less 
than  their  par  value — then  the  court  to  enter  a  verdict  and  judg- 
ment for  $1468  95. 

Third.  But  if  the  court  shall  be  of  opinion  that  by  reason  of 
the  sale  of  said  bonds  for  less  than  their  par  value,  the  plaintiff 
is  not  entitled  to  recover  anything,  they  will  enter  a  verdict  for 
defendants. 

The  question  as  to  authority  is  one  of  great  importance,  as 
it  affects  not  only  a  large  number  of  bonds,  issued  by  the  county 
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defendant,  bat  the  counties  of  Beaver  and  Butler,  which  are  in 
the  same  category. 

The  Act  of  Assembly,  referred  to  in  the  verdict,  of  9th  July, 
1868,  is  that  which  provides  for  "  incorporating  the  Northwestern 
Bailroad  Company/' 

The  third  sectlbn  enacts  that  the  company  shall  have  a  right  to 
construct  a  railroad  from  some  point  on  the  Pennsylvania  or 
Allegheny  Portage  Railroad,  west  of  Johnstown,  by  way  of  But- 
ler, to  the  Pennsylvania  and  Ohio  state  line,  to  some  point  on  the 
western  boundary  of  Lawrence  county,  &;c. 

The  seventh  section,  which  alone  confers  any  power  on  coun- 
ties to  subscribe  for  stock  in  this  railroad,  is  as  follows : 

"  Section  7, — That  the  counties,  through  parts  of  which  said 
railroad  may  pass,  shall  be,  and  they  are  hereby  severally  author- 
ized to  subscribe  to  the  capital  stock  of  said  railroad  company, 
and  to  make  payments  on  such  terms  and  in  such  manner  as  may 
be  agreed  upon  by  said  company  and  the  proper  county.  Pro- 
vided, that  the  amount  of  subscription  by  any  county  shall  not 
exceed  ten  per  cent,  of  the  assessed  valuation  thereof;  and  that 
before  any  such  subscription  is  made,  the  amount  thereof  shall  be 
fixed  and  determined  by  one  grand  jury  of  the  proper  county, 
and  approved  by  the  same ;  upon  the  report  of  such  grand  jury 
being  filed,  the  county  commissioners  may  carry  the  same  into 
efiect  by  making,  in  the  name  of  the  county,  the  subscription  so 
directed  by  the  said  jury :  Provided,  that  whenever  bonds  of  the 
respective  counties  are  given  in  payment  of  subscriptions,  the 
same  shall  not  be  sold  by  said  railroad  company  at  less  than 
par  value,  and  no  bonds  shall  be  in  less  amount  than  one 
hundred  dollars,  and  such  bonds  shall  not  be  subject  to  taxation 
until  the  clear  profits  of  said  railroad  shall  amount  to  six  per 
cent,  upon  the  cost  thereof,  and  that  all  subscriptions  made  or  to 
be  made  in  the  name  of  any  county,  shall  be  held  and  deemed 
valid,  if  made  by  a  majority  of  the  commissioners  of  the  respec- 
tive counties." 

The  presentment  of  the  grand  jury  is  as  follows : 

"  The  grand  inquest  of  Lawrence  county,  Pennsylvania,  did, 
on  the  21st  of  May,  1858,  make  the  following  resolution : 

^^  Mesolvedy  That  the  commissioners  of  the  county  of  Lawrence, 
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Btate  of  Pennsylvania,  be  and  are  hereby  recommended  to  sub- 
scribe stock  to  the  Northwestern  Railroad  to  the  amount  of 
two  hundred  thousand  dollars,  agreeably  to  the  Act  of  Assembly 
incorporating  said  Noirthwestem  Railroad  Company,  and  to 
issue  bonds  for  the  payment  of  said  stock,  making  the  conditions 
such  as  will  best  promote  the  interest  of  said  railroad  company 
and  the  county  of  Lawrence. 

1.  As  to  the  authority  to  the  ofScers  of  the  county  to  make 
subscription  to  the  stock  of  the  railroad  and  issue  the  bonds  now 
in  question. 

The  constitutional  authority  of  the  legislature  of  Pennsylvania, 
at  the  time  this  act  was  passed,  to  delegate  to  the  county,  or  its 
officers^  the  powers  necessary  to  legal  execution  and  binding 
force  of  such  securities,  is  no  longer  an  open  question. 

Does  this  Act  of  Assembly,  on  a  fair  construction  of  its  terms, 
confer  such  an  authority  on  the  commissioners  of  Lawrence 
county  ? 

First. — It  is  not  disputed  that  Lawrence  county  comes  within 
the  description  of  the  act.  It  is  one  '^  of  the  counties  through 
parts  of  which  the  said  railroad  may  pass." 

Second. — This  county,  represented  by  its  ofScers,  "  the  com- 
missioners or  a  majority  of  them,"  is  authorized  ^'  to  subscribe 
-to  the  capital  stock  and  make  payment  on  such  terms  and  in 
such  manner  as  may  be  agreed  upon  by  said  company  and  the 
proper  county." 

That  this  very  general,  indefinite,  but  comprehensive  language 
of  the  act  will  include  the  power  as  exercised  by  the  commission- 
ers in  this  case,  and  that  it  is  intended  to  do  so,  I*have  no  doubt. 
No  man  ever  expected  or  supposed  that  any  county  would  become 
a  stockholder  in  any  other  way  than  by  borrowing  money ;  their 
credit  was  all  they  could  contribute.  This  would  be  done  only 
by  the  issue  of  some  sort  of  securities,  well  known  in  the  money 
market.  It  was  in  this  ^^ manner"  alone  that  any  person  sup- 
posed that  these  county  corporations  could  ^'make  paymei^V' 
The  form  of  coupon  bonds  was  undoubtedly  the  best  for  , 

cerned,  as  this  would  give  the  bonds  a  higher  value  in  tl,       '. 
market  than  any  other.  ; 

It  has  been  contended  with  much  force,  that  in  a  If ,   ,   | , 
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body,  whose  statutes  are  more  usnally  obscured  bj  a  multiplica- 
tion of  words  than  by  indefinite  brevity,  it  cannot  be  presumed 
that  80  great  and  dangerous  and  corrupting  a  power  was  intended 
to  be  delegated  in  such  vague  language.  It  was  easy  to  say, 
that  the  commissioners  should  have  authority  to  pledge  the  credit 
of  the  county  by  the  issue  of  bonds  with  coupons  for  the  pay- 
ment of  interest  half  yearly,  if  the  legislature  so  intended.  That 
the  power  ^'  to  make  payment  on  such  terms  and  in  such  manner  " 
may  be  satisfied,  in  many  ways,  without  such  an  expansive  con- 
struction as  has  been  given  to  it.  Besides  it  cannot  be  presumed 
that  the  extent  of  authority  granted  to  the  county  commissioners, 
or  the  mode  of  its  execution,  would,  by  any  prudent  legislature 
be  conferred  on  them  at  the  discretion  of  a  private  corporation. 
That  here  was  an  attempt  to  delegate  legislative  power  to  them, 
if  they  may  dictate  the  "manner "in  which  such  a  vague  and 
dangerous  power  may  be  exercised.  I  must  confess  that  when 
this  question  was  first  ventilated  these  and  other  arguments  of 
defendant's  counsel  had  caused  much  doubt  in  my  mind,  inso- 
much that  the  court  offered  to  certify  a  division  of  opinion  in 
order  to  have  the  matter  fully  settled  at  Washington.  Ajid  per- 
haps, if  the  case  before  me  were  a  bill  to  enjoin  the  commission- 
ers from  issuing  these  bonds,  I  might  have  come  to  a  different 
conclusion,  but  after  consultation  with  my  colleague,  and  more 
mature  consideration,  the  doubts  at  first  entertained  have  been 
dispelled. 

First — Because  a  legislative  construction  has  been  given  of 
this  same  section  showing  that  they  did  intend  to  authorize  the 
issue  of  bonds  in  the  name  of  the  county.  Modern  legislation 
can  seldom  be  understood  without  carefully  noting  the  provisos. 
Instead  of  exceptions  the  provisos  often  contain  the  very  pith 
and  marrow  of  the  statute,  which  without  it  would  be  unintelli- 
gible or  absurb.  Here  the  proviso  clearly  shows  that  the  legis- 
lature took  it  for  granted  that  the  issue  of  bonds  was  intended  to 
tivinijluded  in  the  comprehensive,  but  brief  and  costive  expres- 

The  {he  "  manner  "  in  which  payment  may  be  made. 

"  Th^* — AH  parties  concerned  have  treated  this  as  the  true 
on  the  Stion,  and  have  acted  under  it  accordingly.     The  bonds 

«  Mefii^  issued,  without  a  whisper  of  dissent  as  to  the  power  of 
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the  commissioners  to  make  them,  and  this  sharp  oonstruction  is 
not  demanded  till  the  convenience  of  total  repudiation  has  heen 
discovered.  But  the  court  will  not  now  repudiate  their  own  prac- 
tical construction  of  the  law,  to  enable  them  to  repudiate  the 
obh'gations  made  under  it. 

Third. — This  matter  has  been  before  the  Supreme  Court  of 
the  state.  See  8  Casey  144.  In  that  case  it  does  not  appear 
that  the  county  ought  to  have  these  bonds  enjoined  because  made 
without  legal  authority.  The  ground  alleged  in  the  bill,  and 
proven  to  the  satisfaction  of  l!he  court,  was  the  gross  fraud  prac- 
ticed by  the  ofScers  -and  first  subscribers  of  stock  to  that  company. 
The  decree  in  that  case  is  based  upon  the  doctrine  that  these 
bonds  are  binding  on  the  county  in  the  <hands  of  h<md  fide 
holders.  That  point  seems  to  have  been  conceded  both  by  court 
and  counsel.  Else  why  decree  that  the  company  should  pay  to 
the  county  the  par  value  of  the  bonds  and  interest  due,  if  they 
do  not  surrender  them  ? 

The  objection  that  the  grand  jury  have  not  '^  fixed  and  deter- 
mined" the  amount  to  be  subscribed,  but  only  ^^recommended,** 
is  a  verbal  criticism  which  might  well  have  been  urged  on  a  bill 
to  restrain  the  action  of  the  commissioners.  If  Acts  of  Assembly 
are  drawn  in  such  a  careless,  slip-shod  style,  how  can  we  expect 
accuracy  of  expression  in  the  report  of  a  grand  jury  ?  They,  no 
doubt,  intended  it  as  a  literal  compliance  with  the  statute;  it  was 
accepted  and  acted  upon  as  such.  In  such  a  case  a  court  ought 
not  to  be  astute  in  verbal  criticism,  to  release  parties  from  their 
contracts,  after  their  faith  has  been  pledged  for  the  redemption 
of  these  securities  and  value  received  for  them. 

II.  The  bonds  having  been  executed  by  the  commissioners 
according  to  the  powers  conferred  on  them,  and  delivered  to  the 
railroad  company  in  payment  of  stock,  who  have  paid  them  to 
contractors,  who  have  again  passed  them  to  laborers  and  other 
honA  fide  holders,  for  their  market  value,  how  are  they  afiected 
by  the  last  proviso  of  the  act,  '^that  whenever  bonds  of  the 
respective  counties  are  given  in  payment  of  subscriptions,  the 
same  shall  not  be  sold  by  said  railroad  company  at  less  tban^ 
par  value." 

On  the  trial,  the  fact  that  the  plaintiff  was  a  bond  fide  holder 
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of  these  bonds,  was  not  pat  in  issue,  and  is  assumed  in  the  special 
verdict,  which  ^^  finds  the  bonds  that  were  disposed  of  by  the 
railroad  company  at  twenty-five  per  cent.  Lass  than  the  par 
value." 

This  is  a  duty  imposed  on  the  railroad  company,  the  original 
payer  of  the  bonds.  The  company  receives  them  at  their  par 
value  for  stock  in  the  road,  which  is  presumed  to  be  a  complete 
equivalent.  But  if  the  bonds,  which  are  received  as  cash,  are 
not  of  that  value,  it  would  be  a  fraud  on  the  other  stockholders, 
who  paid  in  money  or  its  equivalent,  if  the  county  could  pay  for 
a  hundred  dollars  of  stock  in  a  depreciated  currency  worth  only 
seventy-five  dollars.  Besides,  the  bonds  being  mitde  negotiable 
security,  payable  to  bearer,  the  county  would  have  to  pay  their 
bond  and  interest,  whether  that  bond  purchased  a  hundred  dol- 
lars' worth  of  work  or  materials,  or  only  fifty. 

This  is  no  condition  precedent,  which  afiects  the  covenants  on 
the  bonds.  It  assumes  that  the  bonds  have  been  issued  and 
given  in  payment  of  stock,  and  imposes  this  prohibition  as  a 
restraint  upon  both  the  county  and  the  railroad.  The  county 
should  not  subscribe  unless  they  are  sure  that  the  state  of  the 
money  market  is  such  that  their  securities  will  be  worth  par ;  nor 
should  the  railroad  accept  subscriptions,  to  be  paid  in  such  secu- 
rities, unless  they  were  equivalent  to  the  cash  paid  by  other 
stockholders.  Now,  if  these  bonds  were  expected  to  be  mere 
common  bonds,  not  negotiable,  but  passing  only  as  an  equitable 
interest  to  the  assignee,  this  proviso  of  the  act  would  have  been 
unnecessary,  as  the  county  might  have  set  up  this  as  a  defence 
against  the  company  and  their  assignees.  It  would  not  efiect  a 
forfeiture  of  the  bond,  but  the  county  might  well  plead  that  it 
would  pay  no  more  to  the  company  than  it  had  contributed  to 
the  stock  by  its  bond. 

It  is  apparent,  also,  that  the  imposition  of  this  duty  upon  the 
railroad  is  founded  on  the  fact  that  the  bonds  given  to  them 
would  be  negotiable  securities,  to  be  put  into  the  market  as  a 
sort  of  currency,  and  binding  the  obligor  to  pay  the  bearer 
according  to  the  exigency  of  the  bond.  The  proviso  evidently 
assumes  that  fact  and  is  founded  on  that  hypothesis. 

The  recitals  of  the  bonds  are  to  show  the  power  of  the  com- 
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missioners  or  agents  of  the  county  to  bind  it  by  subscription  for 
stocky  and  pledging  the  faith  of  the  county  by  such  public  secu- 
rities. If  the  power  has  been  legally  executed,  the  bearer,  to 
whom  the  county  has  contracted  to  pay,  has  no  concern  with 
intermediate  holders.  Whether  the  commissioners  and  the  com- 
pany may  (one  or  both)  have  been  guilty  of  fraud  in  issuing 
these  securities,  the  bearer  or  bond  fide  holder  need  not  inquire. 
If  the  corporation  has  wronged  the  county  in  this  transaction,  it 
does  not  concern  the  holder  of  the  bond.  He  has  a  right  to  pre- 
sume that  both  parties  have  acted  honestly  and  according  to 
duties  prescribed  to  them  by  the  act.  The  bearer  of  the  bond, 
who  has  purchased  it  in  market  for  its 'market  value,  has  a  right 
to  say  to  the  county,  "  Tou  have  put  forth  your  bonds  in  the 
shape  of  a  negotiable  security,  payable  to  bearer ;  you  have  cove- 
nanted to  pay  me  certain  sums  at  certain  times ;  you  have  deliv- 
ered these  securities  or  sold  them  for  certain  stock ;  you  have 
your  consideration;  I  have  your  bond.  If  the  railroad  has 
cheated  you,  see  you  to  it.  It  is  no  concern  of  mine.  '  It  is 
not  so  written  in  the  bond.'  " 

It  appears  by  the  report  of  the  case  above  cited  that  these 
bonds  were  fraudulently  obtained  by  the  officers  of  the  railroad 
company,  and  that  the  company  was  ordered  to  deliver  up  all 
the  bonds  in  their  possession,  and  to  pay  the  par  value  of  all  the 
bonds  put  in  circulation  by  them.  Why  has  the  county  asked  for 
such  a  decree,  and  why  should  the  court  have  made  such  a  de- 
cree, unless  upon  the  admitted  principle  that  the  county  were 
bound  to  pay  such  of  these  securities  as  were  put  into  circulation 
according  to  the  exigency  of  their  contract?  That,  though 
technically  bonds,  yet  by  the  custom  of  the  country  they  were 
negotiable  securities,  and  the  county,  by  the  letter  and  spirit  of 
their  contract,  were  bound  to  pay  the  bearer  the  whole  amount. 

The  face  of  the  bond  gave  notice  to  every  one  who  received  it, 
on  what  legal  authority  it  purported  to  be  executed.  A  pur- 
chaser was  bound  to  inquire  whether  the  bonds  were  executed  by 
persons  having  authority  to  pledge  the  faith  of  the  county. 
Their  delivery  may  be  presumed  from  the  fact  that  they  are 
found  in  the  market ;  whether  the  agents  of  the  county  or  the 
railroad  had  been  guilty  of  fraud  or  folly,  in  the  course  of  their 
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trarsaction,  w«re  facts  of  which  the  face  of  his  bond  did  not  put 
the  holder  on  the  inquiry,  and  the  knowledge  of  which  would  not 
affect  his  legal  right  to  recover. 

The  county  cannot  make  a  speculation  out  of  the  folly  or  fraud 
of  their  agents,  as  they  certainly  would  if  they  recover  the 
amount  of  their  bonds  from  the  company  and  tliemselves  refuse 
to  pay  them  to  the  legal  holder.  They  cannot  allege  in  one 
court,  as  foundation  for  a  decree,  that  they  are  bound  to  pay  the 
bonds,  and  deny  it  when  sued  on  the  bonds  in  another. 

The  court  are  of  opinion,  therefore,  that,  according  to  the  con* 
ditions  of  the  special  verdict,  the  plaintiff  has  a  right  to  judg- 
ment for  the  sum  of  $1958  60,  and  so  order. 


In  the  United  StcUes  Circuit  Court  for  the  Western  District  of 

Penn%ylvania. 

LiVIKGSTON,  COPBLAND   k   CO.  V.  JONBS,  WaLLIKOPORD  &   Co. 

(Vol.  VII.,  J).  169.     1869.) 

1.  K  party  using  contrivances  to  supplant  anottierin  the  use  of  a  patent,  by 
obtaining  the  assignment  of  the  extended  term  thereof,  and  by  his  answer 
to  a  bill  in  chancery  and  his  cross  bill  under  oath,  claiming  the  ownership 
of  the  extended  patent,  and  praying  injunction  from  its  nse  against  the 
other  party — ^is  to  be  regarded  ^as  admitting  both  the  value  of  the  patent 
and  its  originality. 

2.  The  originality  and  validity  of  the  Sherwood  patent  of  Janus  or  double* 
faced  door  locks,  investigated  and  established. 

This  was  a  proceeding  in  chancery,  the  nature  and  character 
of  which  appear  fully  in  the  opinion  of  the  court.  It  was  argued 
at  May  Term,  1859. 

Edwin  M.  Stanton^  of  Washington  City,  Shaler  ^  Co.^  and 
Bakewell  ^  Cushing^  of  Pittsburgh,  for  complainants. 

Q-eorge  C.  CHffordy  of  New  York,  Q-eorge  P.  HamiUon-j  and 
Stowe  ^  Hampton^  of  Pittsburgh,  for  respondents. 

The  following  opinion  was  delivered,  November  17th,  1859,  by 
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Gries,  0.  J. — The  parties  to  this  bill  are  two  mannfacttiring 
firms  in  the  city  of  Pittsburgh.  They  are  both  engaged  in  the 
manu&ctare  of  door  locks. 

The  complainants  claim  to  be  the  owners  of  a  patent  granted 
to  John  P.  Sherwood,  for  an  improvement  in  door  locks,  issued, 
originally,  on  the  14th  of  December,  1842,  and  afterwards- ex- 
tended for  seven  years,  from  the  17th  of  December,  1856. 

The  bill  charges  the  respondents  with  infringing  this  patent. 
The  respondents'  first  answer  admitted  the  use  of  the  patented 
invention,  but  claimed  that  they  are  the  true  owners  of  the  ex- 
tended patent,  and  by  a  cross  bill  they  prayed  that  complainants 
might  be  enjoined  from  using  the  invention. 

After  the  testimony  had  been  taken  on  both  sides  upon  this 
issue  involving  the  title  to  the  patent,  the  respondents,  discover- 
ing that  they  must  necessarily  be  defeated,  obtained  leave  from 
the  court  to  withdraw  the  answer  and  cross  bill  which  admitted 
the  validity  of  the  Sherwood  patent,  and  to  file  another  answer 
denying  its  originality  and  validity. 

This  being  the  only  question  in  the  case,  it  is  necessary  to 
notice  further  the  history  of  the  patent,  its  renewals,  and  assess- 
ments. 

Till  within  a  few  years  past,  most  of  the  door  locks  used  in 
this  country  were  imported  from  England.  It  was  an  important 
object,  therefore,  to  discover  or  invent  some  plan  by  which  this 
article  could  be  made  cheaper  and  better  than  the  imported,  not- 
withstanding the  higher  price  of  labor  here.  Such  an  inventor 
who  by  bringing  his  invention  into  market  could  expel  the  foreign 
article,  would  evidently  be  a  public  benefactor,  the  article  of 
door  locks  being  one  of  immense  consumption  in  this  country. 
This  object  was  in  part  effected  by  making  the  locks  of  cast  iron. 
But  another  difficulty  in  the  way  of  their  cheap  production,  was 
found  in  the  fact  that  door  locks  had  to  be  made  right  and  left, 
and  a  lock  made  for  a  right-hand  door  would  have  to  be  turned 
upside  down  in  order  to  be  used  on  a  left-hand  door,  and  vice 
versa.  It  became,  therefore,  a  very  important  object  to  those 
who  manufactured  and  to  those  who  dealt  in  this  article,  that 
this  difficulty  of  right  and  left  hand  locks  should  be  somehow 
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obviated,  and  that  every  lock  might  be  equally  capable  of  use  on 
right  or  left  hand  doors. 

Sherwood  was  the  first  to  invent  a  mode  of  eifecting  this  object. 
Bat  as  it  required  the  expenditure  of  a  large  capital  and  much 
enterprise  to  make  and  establish  in  the  market  a* new  manufac- 
ture of  this  kind,  the  invention  was  not  put  into  successful  ope- 
ration. The  inventor  had  not  the  capital  necessary,  and  failed 
to  persuade  others  who  had,  to  embark  in  the  speculation.  The 
complainants  having  embarked  in  the  manufacture  of  door  locks, 
and  properly  appreciating  the  value  of  Sherwood's  invention, 
sought  out  the  inventor  and  purchased  his  patent,  and  have  now 
succeeded  in  establishing  a  manufacture  both  cheaper  and  better 
than  that  imported. 

There  is  no  better  evidence  of  the  value  of  this  invention  than 
the  contrivances  used  by  the  respondents  to  supplant  the  com- 
plainants, by  obtaining  the  assignment  of  the  extended  term  of 
the  patent,  which  they  must  hav«.  known  has  been  obtained  by 
the  money  and  active  exertions  of  complainants  and  for  their  use. 
Their  conduct  proves  their  apprehension  of  the  value  of  the 
patent,  and  their  oath  on  record  admits  of  its  originality. 

After  such  a  course  of  conduct  they  must  be  held  to  make  a 
clear  case  of  mistake  in  the  patent  office  and  in  their  own  sworn 
answer,  as  regards  the  originality  of  this  invention. 

The  patent  is  for  a  '^  new  and  useful  improvement  in  door  locks." 

The  schedule  states  that  every  part  of  the  lock  may  be  made 
of  cast  iron,  as  the  cheapest  material,  but  does  not  claim  that  as 
the  patentee's  discovery. 

The  first  improvement  claimed  is  in  the  case,  which  is  to  be 
made  double-faced,  and  the  schedule  points  out  the  form  and  mode 
of  making  the  castings  for  such  cases. 

The  second  improvement  is  in  making  the  bolt  with  notches,  as 
described,  so  as  to  put  them,  by  simple  reversion,  to  a  right  or 
left  hand  door. 

The  claim,  which  it  is  admitted  that  respondents  infringe,  is  as 
follows : 

'^  What  I  claim  as  my  invention,  and  for  which  I  desire  an  ex- 
clusive right  by  letters-patent,  is,  making  the  cases  of  door-locks 
and  latches  double-faced,  or  so  finished  that  either  side  may  be 
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used  for  the  outside,  in  order  that  the  same  lock  or  cased  fasten- 
ing may  answer  for  a  right  or  left  hand  door,  substantially  as 
described." 

Simple  as  this  improvement  may  appear  at  first  view,  it  is  clear 
it  had  never  before  been  suggested  or  put  in  practice  for  the  pur- 
pose of  making  a  better  manufacture  at  a  cheaper  rate.  Before 
this  patent  door-locks  had  not  been  so  made,  nor  had  it  occurred 
to  any  one  that  by  these  simple  contrivances  this  manufacture 
could  be  thus  improved  and  cheapened. 

The  respondents,  in  support  of  the  issue  tendered  by  them,  of 
want  of  novelty,  have  not  pretended  to  prove  that  any  one  had 
ever  manufactured  Janus  faced  door-locks  with  this  device,  in- 
tending thereby  to  obviate  the  difficulty  of  having  right  and  left 
hand  locks. 

But  they  have  given  evidence  concerning  certain  locks  on 
gates,  which,  having  been  necessarily  made  with  close  faces  on 
each  side,  it  is  supposed  might,  if  used  merely  as  dead  locks, 
have  been  applied  either  to  right  or  left  hand  gates. 

The  complainants  have  taken  the  wise  precaution  of  purchas- 
ing all  these  old  locks  and  producing  them  in  court  in  propia 
persanaj  accompanied  also  by  the  testimony  of  the  manufacturer  of 
the  only  one  whose  age  is  satisfactorily  established  to  be  older 
than  the  patent. 

An  examination  of  these  locks,  is  much  more  satisfactory  than 
the  examination  of  the  testimony  of  witnesses  calling  themselves 
experts  and  delivering  opinions. 

Not  one  of  these  locks  was  intended  to  be  a  right  and  left  hand 
or  Janus  faced  lock.  The  custom  house  lock  is  from  an  open 
out-door  gate.  Its  inside  is  necessarily  covered  tight  to  prserve 
the  works  of  the  lock  from  the  weather  and  from  rust — ^a  device 
necessary  in  all  out-door  gate  locks.  It  is  not  suited  and  never 
was  intended  for  a  Janus  faced  lock.  It  is  evidently  finished  on 
one  side  only.    It  is  a  left  hand  lock  and  is  not  a  door  lock  at  all. 

The  lock  taken  from  the  city  hospital  gate  is  a  dead  lock,  a 
right  hand  lock.  By  putting  it  wrong  side  out  and  making  some 
alterations,  it  might  be  converted  into  a  left  hand  dead  lock.  The 
same  may  be  said  of  the  gate  lock  of  St.  Mark's  church  and  all 
the  others.   The  mechanic  who  made  the  custom  house  lock  in  1840, 
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swears  that  it  was  intended  and  finished  only  as  a  left  hand  lock. 
That  he  never  thought  of  a  Janus  faced  lock  and  never  manufac- 
tured one,  hut  had  difierent  patterns  for  right  and  left  hand  locks. 

It  is  ahondantly  clear  from  the  inspection  of  these  locks  that 
the  makers  of  them  were  not  in  search  for  a  plan  for  Janus  faced 
locks,  or  aware  of  the  value  of  such  an  invention.  They  may  have 
stumbled  over  it,  but  not  seeking  it  did  not  think  it  worth  pick* 
ing  up  or  examining.  As  in  many  other  cases  they  were  near 
the  invention,  and  might  have  made  it  if  they  had  only  thought 
of  it.  Those  who  are  wise  after  the  event,  and  who  have  been 
examined  as  experts,  have  given  testimony  which  when  analysed 
amounts  to  this,  and  no  more ;  that  these  gate  locks  being  covered 
on  the  inside,  might  by  a  little  change  have  been  made  into  Janus 
faced  locks,  though  not  so  intended  by  the  maker.  The  fisust  is 
now  apparent  to  a  mechanic  who  has  seen  the  patented  invention 
before  him. 

Experience  has  caused  me  to  have  little  confidence  in  the  opitf- 
ions  of  experts  and  professors,  who  often  have  more  knowledge 
than  judgment.  Courts  and  juries  may  be  much  benefited  in 
their  researches,  by  the  one,  while  they  would  be  led  into  great 
error  by  confiding  too  much  to  the  other. 

The  art  of  printing  was  stumbled  over  for  five  thousand  years, 
and  if  a  patent  for  it  were  now  presented  to  our  expert,  he  would 
show  you  at  once  that  the  whole  art  consisted  in  multiplying  im- 
pressions from  a  combination  of  movable  types.  He  would  point 
you  to  the  tracks  of  animals  as  original  impressions  from  mov- 
able types  and  show  the  invention  of  printing  letters  to  be  as  old 
as  Adam. 

Few  patents  could  stand  the  test  of  such  ingenuity  as  this.  In- 
credible as  it  may  appear  yet  it  is  nevertheless  true,  that  on  the 
trial  of  the  originality  of  Morse's  telegraph,  it  was  gravely  argued 
that  two  thieves  in  the  penitentiary,  who  had  corresponded  by 
means  of  scratches  and  dots  on  the  prison  wall,  had  preceded 
Morse  in  the  invention  of  this  most  astonishing  and  useful  art. 

We  are  of  opinion,  therefore,  that  the  defendants  ha^ve  not 
succeeded  in  establishing  the  defence  pleaded  in  their  amended 
answer,  and  that  the  complainants  are  entitled  to  the  decree 
prayed  for  in  their  bill. 
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In  the  OtrcuU  Oawrt  for  the  Western  Distriet  of  PewMj/lvania. 
Calvin  Adams  v.  Jones,  Wallingford  &  Co.    ^ 

(Vol.  Vn.,  p.  170.     1859.) 

1.  Where  an  inventor  has  made  application  for  a  patent,  the  delay  afterwards 
interposed  either  bj  the  mistakes  of  the  public  officers  or  the  dilatory  pro- 
ceedings of  courtSi  where  gross  laches  cannot  be  imputed  to  the  applicant, 
cannot  affect  his  rights. 

2.  A  man  may  justly  be  treated  as  having  abandoned  bis  application  if  it  be 
not  prosecuted  with  reasonable  diligence. 

3.  If  an  inventor  claims  two  distinct  improvements  in  one  machine,  he  may 
apply  for  them  jointly  and  have  a  single  patent  for  them  both.  If  he  has 
made  a  mistake  as  to  one  of  the  improvements  claimed,  but  is  clearly  enti- 
tled to  a  patent  as  to  the  other,  he  cannot  be  justly  said  to  have  abandoned 
either  during  a  litigation  as  to  his  right  to  both. 

4.  Patterson's  patent  for  a  concave  bevelled  keeper,  held  to  be  an  immaterial 
variation  of  Adams'  patent  for  an  "  improved  keeper  for  right  and  left  hand 
door  locks,"  worthless  as  an  improvement,  and  palpably  got  up  as  a  cover 
and  to  give  color  to  an  invasion  of  rights. 

6.  The  novelty  of  the  Adams  improvement  examined  and  affirmed. 

Bill  in  equity  for  injunotion. 

The  opinion  of  the  court  states  the  case  fully. 

Edwin  Jf.  Stanton^  of  Washington,  D.  C,  ShaUr  ^  Go.^  and 
JBakewell  ^  Otuhing,  of  Pittsburgh,  for  complainants. 

Geo.  C.  Qifford^  of  New  York,  G-eo.  C.  Hamilton^  and  Stowe 
^  Hampton^  of  Pittsburgh,  for  respondents. 

The  following  opinion  was  delivered  Nov.  17, 1859,  by 
Grieb,  J. — The  complainant  has  a  patent  dated  24th  Febru- 
ary, 1857,  for  an  ^4mproved  keeper  for  right  and  left-hand  door 
locks." 

It  purports  to  be  for  an  improvement  in  the  manufaoture  of 
an  article,  now  known  under  the  appellation  of  ^^  Janus  faced 
door  locks."  That  species  of  lock  was  invited  and  patented  by 
Sherwood.  But  in  order  to  accommodate  it  to  either  a  right  or 
lef^hand  door,  it  was  necessary  to  open  it,  so  as  to  change  the 
bevelled  side  of  the  bolt.  When  this  was  done  by  a  careless  or 
inexperienced  workman,  the  internal  works  of  the  lock  were  lia- 
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ble  to  become  displaced.  The  object  of  complainant's  invention 
is  to  obviate  this  difficulty.  It  is  accomplished  by  making  the 
bolt  blunt,  with  rounded  edges,  and  making  a  keeper,  whose  lip 
is  an  inclined  plane  the  whole  length  of  the  keeper,  so  that  the 
lock  is  available  for  either  a  right  or  left-hand  door,  without 
opening  it  to  change  the  bolt,  as  the  keeper  may  be  turned  with 
either  side  up,  and  catch  the  bolt. 

This  is,  undoubtedly,  a  valuable  improvement  in  the  manufac- 
ture of  ^^  Janus  faced  door  locks,"  as  it  simplifies  and  cheapens 
the  article.  Drop  catch  keepers  had  before  used  a  slightly  in- 
clined plane  on  the  lip  of  the  keeper,  but  it  could  be  used  only 
for  such  a  door  as  they  were  specially  made  for. 

The  original  application  for  a  patent  for  this  invention  was 
made  by  Adams  in  1850.  In  that  application  the  inventor,  now 
patentee,  is  clearly  and  distinctly  set  forth  and  claimed.  But 
the  applicant  claimed  also  to  be  the  inventor  of  other  improve- 
ments. The  commissioner  of  patents  refused  to  grant  him  a 
patent  for  anything.  An  appeal  was  taken  to  the  Circuit  Court, 
and  not  decided  by  that  court  till  1856,  when  the  decision  of  the 
commissioner  was  affirmed.  Notwithstanding  this,  the  original 
application  was  not  withdrawn,  and  the  applicant  continued  to 
insist  upon  his  right  to  a  patent  for  so  much  of  the  improvements 
claimed  as  was  clearly  his  invention.  A  new  commissioner  of 
'  patents,  having  the  sagacity  to  see  that  the  applicant  had  made 
a  valuable  invention  which  had  been  overlooked  by  his  predeces- 
sor, and  rejected  because  the  application  had  included  other  im- 
provements of  which  the  applicant  was  not  the  original  inventor, 
very  properly  granted  the  patent  now  before  us,  as  a  valuable 
improvement  in  the  manufacture  of  that  species  of  locks  called 
^^  Janus  faced." 

The  respondents  in  their  answer  allege  three  several  grounds 
of  defence. 

1st. — They  contend  that  the  patent  is  void  because  the  im- 
provement therein  claimed  had  been  put  in  .public  use  more  than 
two  years  prior  to  the  date  of  the  patent. 

2d. — That  respondents  do  not  infringe,  but  act  under  a  patent 
granted  to  one  Patterson  in  1857. 

8d. — That  the  improvement  claimed  is  not  new. 
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1st. — ^As  to  the  first  point  of  defence.  The  testimony  shows 
that  the  complainant  made  and  sold  locks  with  this  improvement, 
more  than  two  years  before  his  patent,  but  after  his  original  ap- 
plication filed  in  1850.  By  this  application  Adams  fully  dis- 
closed to  the  public  his  invention  and  gave  notice  of  his  intention 
to  demand  a  patent.  He  ought  not  to  lose  his  rights  because  of 
the  want  of  perspicacity  of  the  first  commissioner.  The  delay  in 
the  decision  of  the  appeal  was  not  in  consequence  of  any  laches 
of  complainants,  but  of  the  inability  of  the  aged  chief  justice  to 
attend  to  the  business  of  his  office. 

The  reasons  why  courts  have  declared  patents  to  be  void,  be- 
cause the  inventor  had  suffered  his  invention  to  be  used  by  the 
public,  before  his  application  for  a  patent,  are  well  stated  in  the 
case  of  Pennock  v.  Decalogue,  2  Peters  1. 

"If  an  inventor  should  be  permitted  to  hold  back  from  the 
knowledge  of  the  public,  the  secrets  of  his  invention ;  if  he  should 
for  a  long  period  of  years,  retain  the  monopoly,  and  make  and 
sell  his  invention  publicly,  and  thus  gather  the  whole  profits  of 
it,  relying  upon  his  superior  skill  and  knowledge  of  the  structure ; 
and  then,  and  then  only,  when  the  danger  of  competition  should 
force  him  to  procure  .the  exclusive  right,  he  should  be  allowed  to 
take  out  a  patent,  and  thus  exclude  the  public  from  any  fiirther 
use  than  what  should  be  derived  under  it  during  his  fourteen 
years ;  it  would  materially  retard  the  progress  of  science  and  the 
useful  arts,  and  give  a  premium  to  those  who  should  be  least 
prompt  to  communicate  their  discoveries." 

By  the  Act  of  3d  of  March,  1859,  this  abandonment  to  the 
public  must  have  existed  more  than  two  years  prior  to  the  "  ap- 
plication" for  a  patent. 

By  the  application  filed  in  the  patent  office,  the  inventor  makes 
a  full  disclosure  of  his  invention  and  gives  public  notice  of  his 
claim  for  a  patent.  It  is  conclusive  evidence  that  the  inventor 
does  not  intend  to  abandon  it  to  the  public.  The  delay  after- 
wards interposed  eithe;r  by  the  mistakes  of  the  public  officers  or  the 
delays  of  courts,  where  gross  laches  cannot  be  imputed  to  the 
applicant,  cannot  affect  his  right. 

The  statute  forfeits  the  right  of  an  inventor  to  a  patent  only 
where  the  invention  has  been  in  public  use  more  than  two  years 
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before  the  application.  A  man  might  justly  be  treated  as  having 
abandoned  his  application  if  it  be  not  prosecnted  with  reasonable 
diligence.  Bat  involuntary  delays  not  caused  by  the  laches  of 
the  applicant  should  not  work  a  forfeiture  of  his  rights.  In  this 
case  the  complainant  did  not  commence  the  manufacture  of  his 
improved  lock  till  some  time  after  his  application  was  on  file. 
The  delay  was  not  a  consequence  of  his  laches,  and  within  a 
reasonable  time  after  the  decision  of  the  court  as  to  the  extent 
of  his  invention,  a  parent  was  granted  for  that  portion  of  it  to 
which  he  was  clearly  entitled.  Here  is  no  abandonment,  either 
by  the  letter,  or  spirit  of  the  statute,  but  a  continual  claim  amidst 
difficulties  arising  either  from  the  obtuseness  of  officers  or  acci- 
dental but  unavoidable  delays  of  public  tribunals. 

If  an  inventor  claims  two  distinct  improvements  in  one  machine, 
he  may  apply  for  them  jointly  and  have  a  single  patent  for  both. 
If  he  has  made  a  mistake  as  to  one  of  the  improvements  claimed 
but  is  clearly  entitled  to  a  patent  as  to  the  other,  he  cannot  be 
justly  said  to  have  abandoned  either  during  a  litigation  as  to  his 
right  to  both. 

2d. — ^As  to  the  question  of  infringement. 

We  have  had  ocular  demonstration  by  an  examination  of  the 
respondents'  admitted  manufactures  that  they  palpably  infringe 
the  invention  patented  to  complainant.  When  we  have  the  things 
before  our  eyes  {ociUu  tubjecta  fidelUnis)  we  want  no  opinions  of 
mechanics  or  experts  and  give  no  further  reason  for  our  opinion 
than  that  "we've  seen  and  surely  ought  to  know." 

If  the  patent  to  Patterson  be  good  for  anything  (being  only 
a  change  of  the  device  invented  by  complainant,  for  the  worse), 
it  is  only  for  an  improvement  on  his  invention.  It  must  have 
been  granted  on  that  supposition. 

The  locks  exhibited  show  a  substantial  identity  with  Adams's 
invention  with  a  palpable  attempt  to  make  a  colorable  variation. 
It  is  plain  also  that  this  patent  of  Patterson  for  an  immaterial 
variation,  is  worthless  as  an  improvement,  and  palpably  got  up 
as  a  cover,  and  to  give  color  to  this  invasion  of  complainant's 
rights.  To  clearly  vindicate  this  conclusion  of  the  court,  it  would 
be  necessary  to  have  the  things  before  us,  and  a  viva  voce  expla- 
nation.   For  the  present  we  can  only  say  such  is  our  undoubted 
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conviction  from  careful  personal  explanation  of  the  things  them- 


8d. — The  defence  of  want  of  novelty  is  "wholly  unsaccessful. 
The  spring  bolt  brought  from  Birmingham,  clearly  shows  that 
the  device  invented  by  Adams  to  improve  Janus-faced  locks,  had 
never  entered  into  the  conception  of  the  maker  of  it.  As  the 
bolt  was  only  partially  bevelled,  he  had  somewhat  inclined  the  lip 
of  the  catch  to  make  it  slide  with  more  ease. 

Everything  which  we  have  said  wil^  regard  to  the  New  York 
gate  locks,  got  up  to  defeat  the  Sherwood  patent,  applies  with 
double  force  to  the  rusty  sample  brought  to  our  notice  from  Bir- 
mingham. In  both  cases,  the  defence  amounts  to  no  more  than 
this — that  the  persons  who  made  these  supposed  originals  came 
so  near  the  patented  device  or  machine,  that  they  might  have  dis- 
covered it,  if  they  had  only  thought  of  it,  or  could  have  antici* 
pated  that  at  some  future  day  it  could  be  converted  to  some 
useful,  practical  purpose,  for  simplifying,  cheapening  and  im- 
proving an  important  article  of  our  manufacture. 

It  is  only  when  some  person  by  labor  and  perseverance  has 
been  successful  in  perfecting  some  valuable  manufacture,  by 
ingenious  improvements  and  labor-saving  devices  that  their 
patents  are  sought  to  be  annulled  by  digging  up  some  useless, 
rus^,  forgotten  contrivances  of  unsuccessful  experiments.  Let 
a  decree  be  entered  for  complainant  according  to  the  prayer  of 
the  biU. 


In  the  District  Court  of  Allegheny  County. 
AnAMS  V.  Avsrt's  Exbcutors. 

(Vol.  VII.,  p.  ITS.     1859.) 

1.  Where  an  attachment  is  serred  on  a  garnishee,  before  snit  brought  on  the 
claim  attached,  he  is  bound  to  plead  it  in  abatement,  and  cannot  giye  it  in 
eyidence  under  the  plea  of  payment  with  leave,  etc.  Having  pleaded  pay- 
ment in  bar,  he  will  be  precluded  on  trial  from  pleading  in  abatement. 

2.  Money  coming  to  a  party  only  as  a  trustee,  cannot  be  attached  for  his  indi- 
vidual debt. 

3.  The  pendency  of  an  attachment  will  not  avail  to  defeat  tha  right  of  recov- 
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ery  in  a  botiA  fide  holder,  for  value,  before  matnriiy,  of  a  legotiable  note, 
without  actual  notice  before  he  receired  the  note. 

The  history  of  this  case  is  given  in  the  following  opinion  of 
Judge  Hampton,  delivered  Nov.  26th,  1859. 

Mitchel  ^  Palmer  J  for  plaintiflF. 

Robb  ^  McConnellj  for  defendants. 

Hampton,  J. — This  is  an  action  on  a  promissory  note,  of  which 
the  following  is  a  copy : 
"$1000  00  Pittsburgh,  May  1, 1858. 

Two  months  after  date,  we  promise  to  pay  to  the  order  of 
Joseph  Bryan,  Trustee,  at  the  Exchange  Bank  of  Pittsburgh, 
one  thousand  dollars  with  interest,  without  defalcation,  for  value 
received. 

Thomas  M.  Howe,  ^      Executors 
Wm.  M.  Shinn,       >  of 

JosiAH  Kino,  J  Chas.  Avery." 

This  note  is  endorsed  ^^ Joseph  Bryan,  Trustee;  John  G. 
Adams;  Josiah  Lee  k  Co.;  S.  Jones  &;  Co.;  the  last  two  en- 
dorsements being  erased.  It  was  duly  presented  for  payment  at 
maturity,  at  the  Exchange  Bank,  by  A.  S.  Bell,  Notary  Public, 
at  the  instance  of  S.  Jones  &  Co.,  the  holders,  and  protested  for 
non-payment.  . 

After  the  note  was  admitted  in  evidence,  the  plaintiff's  counsel 
offered  the  protest,  for  the  purpose  of  showing  that  S.  Jones  & 
Co.,  who  were  subsequent  endorsers  to  the  present  plaintiff,  were 
the  holders  of  the  note,  at  its  maturity.  The  notary  was  in 
court,  but  the  defendants*  counsel  waived  the  necessity  of  calling 
him,  and  the  protest  was  admitted  under  exception,  for  the  pur- 
pose for  which  it  was  offered.  With  this  evidence  the  plaintiff 
closed  his  case. 

The  defendants'  counsel  offered  in  evidence  the  record  of  the 
District  Court,  No.  868,  July  Term,  1858,  (prout  same)  as 
follows : 
James  Barrett  and  James  Barrett,  Jr.  "j    Foreign  attachment. 

v.  >  Issued  on   the  5th   of 

Joseph  Bryan  &  R.  H.  Bryan,  partners.  J  June,  1858 — ^served  on 
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Josi&h  KiDg  5th  June  1858,  and  on  Shinn  &;  Howe,  the  7th  June,  • 
1858.     The  plaintiff's  affidavit  and  copy  of  his  account  are  for 
$2100  36. 

Judgment  was  rendered  on  the  80th  June,  1859,  sum  due  to  be 
liquidated  according  to  the  provisions  of  the  Act  of  Assembly. 
This  evidence  was  offered  for  the  purpose  of  putting  the  plaintiff 
upon  proof  of  his  title  to  the  note. 

The  plaintifi^s  counsel  objected  to  the  evidence,  on  the  ground 
that  it  was  inadmissible  under  the  pleadings — that  it  should  have 
been  pleaded  in  abatement,  and  could  not  be  given  in  evidence, 
under  the  plea  of  payment  with  leave,  &ic. 

The  court  admitted  the  evidence,  for  the  time  being,  and  re- 
served the  question. 

The  defendants  offered  no  other  evidence,  and  there  being  no 
question  of  fact  for  the  jury  to  pass  upon,  the  court  directed  a 
verdict  for  the  plaintiff  pro  forma^  subject  to  its  opinion,  on  the 
following  questions  of  law,  which  were  reserved  for  the  decision 
of  the  court  in  banc. 

Ist.  Whether  the  evidence  offered  by  the  defendants'  counsel 
be  admissible  under  the  pleadings  ? 

2d.  Whether,  if  admissible,  it  constituted  a  good  and  valid 
defence  ? 

First,  then,  as  to  the  admissibility  of  the  evidence  under  the 
pleadings.  The  plea  is  payment  with  leave,  &c.,  which  I  suppose 
means,  with  leave  to  give  the  special  matter  in  evidence.  Not 
having  the  defendants'  affidavit  before  me,  I  will  suppose  the 
special  matter  referred  to  was  the  pendency  of  this  attachment, 
which  might,  perhaps,  be  strained  to  amount  to  a  special  plea  of 
that  proceeding  in  bar,  which  is  the  utmost  that  can  be  claimed 
by  the  defendants. 

It  has  been  held  by  the  Supreme  Court,  in  a  number  of  cases, 
that  an  attachment  must  be  pleaded  either  in  abatement  or  bar, 
according  to  the  progress  of  the  proceedings  when  the  plea  is  put 
in.  Thus,  if  the  attachment  be  served  on  the  garnishee  before 
suit  brought  on  the  claim  attached,  the  garnishee  is  bound  to 
plead  in  abatement,  but  if  afterwards,  he  may  plead  it  specially 
in  bar :  Irwin  v.  The  Lumbermen's  Bank,  2  W.  &  S.  190 ;  May- 
nard  v.  Nekervis,  9  Barr  81.      Matter  properly  pleadable  in 
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■abatement  cannot  be  pleaded  in  bar,  and,  inasmuch  as  the  attach- 
ment was  pending  when  the  suit  was  brought,  it  was  the  defend- 
ants' duty  to  plead  it  in  abatement,  and  not  having  done  so,  but 
haying  pleaded  payments  in  bar,  thej  will  be  precluded  now  from 
either  pleading  in  abatement  or  giving  it  in  evidence  under  their 
plea. 

This  disposes  of  the  first  question  reserved,  and,  in  fact,  of  the 
whole  case.  But  in  order  that  both  questions  involved  may  go 
up  together  and  be  disposed  of  by  the  Supreme  Court,  we  will 
proceed  to  examine  the  second  point,  viz. :  Even  if  the  evidence 
were  admissible,  would  it  be  available  as  a  defence? 

Under  this  branch  of  the  case,  two  questions  arise :  1st  Could 
this  money  be  attached  for  the  debt  of  Joseph  Bryan,  when  he 
was  only  a  trustee,  and  so  far,  we  are  informed  by  the  evidence, 
had  no  interest  whatever  in  the  fund  ?  The  question  itself  fur- 
nishes its  own  answer.  As  well  might  money  coming  to  an  ex- 
ecutor, administrator  or  guardian  be  attached  for  their  individual 
debts,  which  will  not  be  asserted  by  any  one. 

2d.  Could  the  pendency  of  this  attachment  prevail  to  defeat 
the  right  of  the  plaintiff  to  recover  without  actual  notice,  before 
he  recrived  the  note  ?  The  evidence  shows  that  he  was  a  bond 
fide  holder  for  value  before  the  note  matured  ;  and  there  is  not  a 
tittle  of  evidence  going  to  show  actual  notice  of  the  existence  of 
this  proceeding  when  he  took  the  note.  The  note,  as  we  have 
seen,  was  dated  the  1st  of  May,  payable  in  two  months,  the 
attachment  was  served  on  the  5th  and  7th  of  June,  and  was  pro- 
tested on  the  Sd  of  July,  at  the  instance  of  S.  Jones  &  Co.,  sub- 
sequmt  endorsers  to  the  present  plaintiff. 

The  very  question  presented  here  was  ruled  by  the  Supreme 
Court  in  Eeiffer  v.  Ehler,  6  Harris  888,  where  it  was  held  that 
an  attachment  execution  is  unavailable  against  a  hand  fide  holder, 
for  value,  of  a  negotiable  note,  where  the  note  was  obtained  after 
the  attachment  was  served  on  the  maker  of  the  note,  as  gar- 
nishee, and  after  its  return,  before  the  maturity  of  the  note,  and 
without  actual  notice  of  the  attachment.  The  doctrine  of  implied 
notice,  by  lU  pendens,  is  not  applicable  to  such  a  case. 

And  in  Hill  t^.  Eroft,  5  Casey  186,  it  was  held  that  the  amount 
due  upon  a  negotiable  note,  may  be  attached  in  the  hands  of  the 
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maker ;  but  such  attachment  is  unavailing  as  against  a  holder, 
to  whom  the  note  was  endorsed  after  the  attachment,  and  without 
notice  thereof.  The  law,  therefore,  is  too  well  settled,  on  both 
questions  reserved,  to  require  further  comment* 

Let  judgment  be  entered  on  the  verdict  in  favor  of  the  plain- 
tiff, on  payment  of  the  verdict  fee. 

Updegraft  v.  Spring,  11  S.  ft  R.  188 ;  Derham  v.  B^rry,  5  Phila.  475.. 


In  the  Supreme  Court  of  Pennsylvania. 
Bank  op  Lawrence  County  v.  Lawrence  County. 

(Vol.  VII.,  p.  199.     1859.) 

The  Supreme  Conrt  has  no  authority  to  review  the  order  or  decree  of  the 
Common  Pleas  in  the  distribution  of  money  collected  on  a  forfeited  recog- 
nisance in  the  Quarter  Sessions. 

Certiorari  to  the  Common  Pleas  of  Lawrence  county. 

McGruffinj  for  plaintiff  in  error. 

Mc  Combs  ^  Taylor  J  contra. 

The  opinion  of  the  court  was  delivered,  November  3d,  1859,  by 
LoWRiE,  C.  J. — This  is  a  case  of  the  distribution  of  money 
collected  on  a  forfeited  recognisance  in  the  Quarter  Sessions.  It 
comes  here  by  certiorari  at  the  instance  of  the  Bank  of  Lawrence 
County,  which  complains  that  it  did  not  get  its  due  share  of  the 
money,  under  the  Act  of  30th  July,  1842,  §§  26,  27. 

We  are  of  opinion  that  this  court  has  no  authority  to  review  the 
order  or  decree  of  a  Court  of  Common  Pleas,  for  it  is  expressly 
declared  to  be  final  and  conclusive,  and  because  the  case  is  not 
such  a  judicial  one  as  falls  necessarily  within  the  general  juris- 
diction or  judicial  power  of  this  court.  And  we  do  not  think 
that  this  court  ought  to  have  any  power  over  such  cases ;  for, 
properly  speaking,  they  involve  no  juridical  questions.  They 
have  no  relation  to  the  preservation  or  enforcement  of  private 
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rights ;  but  only  to  the  distribution  of  money  belonging  to  the 
state,  and  which  it  bestows  upon  counties  and  persons  according 
to  such  rules  and  by  means  of  such  instrumentalities  as  it  pleases. 
It  makes  the  judges  of  the  Common  Pleas  the  functionaries  for 
its  distribution,  and  their  decree  final,  and  therefore  we  must  not 
interfere.  The  Act  of  22d  April,  1846,  §  6,  is  somewhat  similar ; 
but  it  does  not  make  the  decree  final  and  conclusive.  The  Com- 
monwealth V.  Bobbins,  2  Casey  165,  was  under  that  act,  and 
it  is  intimated  there  that  we  were  without  authority,  but  not 
decided,  because  no  party  raised  the  question. 

Certiorari  quashed  and  recommitted. 


In  the  Court  of  Common  Pleas  of  Allegheny  County. 
Pittsburgh  and  Connellsvillk  Railroad  Co.  v.  Watson. 

(Vol.  VII.,  p.  201.     1860.) 

Formation  of  issue,  for  assessment  of  damages  in  cases  of  appeal  where  lands 
or  materials  are  taken  for  railroads  or  other  roads,  discussed,  and  directions 
given  therefor. 

This  opinion,  filed  at  No.  117,  October  Term,  1859,  is  the 
basis  for  the  new  rule  of  court.  The  facts  are  suflSciently  de- 
tailed in  the  opinion  of  the  court,  which  was  delivered  by 

Mellon,  A.  J. — In  this  case  an  order  for  an  issue  was  made 
by  the  court,  and  at  the  same  time  objected  to  on  behalf  of  one 
of  the  parties,  and  a  rule  obtained  to  show  cause  why  it  should 
not  be  set  aside.  The  objection  is  not  to  an  issue,  but  to  this 
,particular  form  of  issue.  It  is  intimated,  too,  that  many  other 
similar  cases  await  a  general  order  of  the  court  on  the  subject  of 
:the  issues  to  be  formed  therein. 

The  Act  of  Assembly  on  which  this  proceeding  is  based,  and* 
the  General  Railroad  Act,  and  the  Lateral  Railroad  Act,  and  the 
act  relating  to  turnpikes  and  plank  roads,  jxre  pari  passUy  so  far 
as  they  relate  to  the  assessment  of  damages,  or  so  nearly  so,  that 
a  general  rule  as  to  the  issue  to  be  formed  on  an  appeal  under 
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any  one  of  them,  may,  with  slight  variation,  by  the  pleader,  as 
to  the  form,  be  made  applicable  to  all. 

It  is  the  right  of  the  party  representing  the  road  to  enter  and 
appropriate  the  land  or  materials  necessary  for  its  location  and 
construction,  and  it  is  his  duty  to  define  the  extent  of  such  ap- 
propriation. It  is  a  compulsory  sale,  and  the  question  is  as  to 
the  price.  Naturally,  therefore,  the  landowner  is  the  claimant 
or  plaintiff,  he  has  the  affirmative  and  ought  to  be  made  the 
plaintiff  in  the  issue,  under  whatever  form  the  cause  may  appear 
on  the  record. 

The  object  of  the  issue  is  to  enable  the  parties  to  prepare  their 
evidence,  with  a  view  to  the  points  in  controversy,  and  to  enable 
the  court  and  jury  intelligently  and  conveniently  to  apply  the 
law  and  the  evidence.  Brevity,  simplicity,  and  natural  order  of 
statement,  are  most  conducive  to  this  end.  The  forms  of  feigned 
issue  found  in  the  books  would  be  faulty  in  this  respect,  and 
inapplicable  under  these  special  proceedings;  and  a  glance  at 
the  issue  prepared  and  ordered  for  this  case,  will  show  its  ten- 
dency to  confuse  all  parties.  It  makes  the  railroad  company  the 
plaintiff,  requires  it  to  set  a  price  on  the  land  taken,  and  on  the 
supposed  advantages  to  the  landowner,  and  consequently  gives 
the  company  by  this  forced  method  the  affirmative,  and  leaves 
the  landowner  to  controvert  the  price  set  on  his  property  by 
another,  and  requires  him  to  state  the  value  of  the  injury  he  will 
sustain  (a  rather  novel  expression).  It  puts  him  in  the  position 
of  filing  a  replication  to  a  declaration  or  statement  of  the  plaintiff, 
which  is  incongruous,  and  requires  him  to  state  the  value  of  the 
advantages  which  he  will  derive  from  the  road,  a  fact  which  few 
landowners  seeking  damages  are  willing  to  admit.  Then  the 
points  raised  by  this  issue  are  unauthorized  in  law.  That  is, 
although  proper  subjects  of  investigation  and  consideration,  the 
law  does  not  authorize  them  to  be  split  up  into  distinct  counts, 
and  made  the  subject  of  separate  findings,  as  in  this  issue  set 
forth.  The  only  act  under  which  such  an  issue  would  apply,  so 
far  as  my  recollection  serves  me,  is  the  act  incorporating  the 
Ohio  and  Pennsylvania  Railroad  Company.  That  act  does 
require  the  advantages  and  disadvantages  to  the  owner  to  be 
inquired  of,  and  found  separately,  aud  the  difference  added  to  or 
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deducted  from  the  value  of  the  land  taken.  The  acta  uuder  con- 
sideration require  the  advantages  and  disadvantages  resulting  to 
the  owner  of  the  land  from  the  making  and  use  of  the  road,  to  be 
taken  into  consideration,  but  does  not  require  separate  and  dis- 
tinct issues  to  be  raised  thereon.  The  viewers  or  jury,  under  the 
acts  referred  to  in  the  outset,  *'  are  merely  to  consider  in  their 
estimate  of  damages,  the  benefit  as  well  as  the  injury  which  the 
owner  has  or  will  sustain :"  2  Harris  247. 

There  is  ample  time  to  form  an  issue  in  a  more  simple  and 
convenient  form  before  the  closing  of  the  next  trial  list.  I  will 
therefore  make  the  rule  of  the  Slst  ultimo,  taken  on  behalf  of  the 
company  to  set  aside  the  order  of  that  date  for  an  issue,  absolute, 
and  leave  either  party  to  procure  an  issue  under  the  general  rule 
made  by  the  court  this  day  for  such  purpose. 

New  Rulb  of  Court. 
Issues  far  Assessment  of  Damages* 

And  now,  January  7, 1860,  it  is  ordered  by  the  court,  that  on 
all  appeals  in  damage  cases  for  lands  or  materials  taken  for  rail- 
roads, turnpikes,  plank  roads  or  lateral  railroads,  an  issue  shall 
be  made  and  formed  as  follows,  viz. : 

Section  1.  The  owner  of  the  land  or  materials  shall  be  made 
the  plaintiflf. 

Sect.  2.  The  plaintiff  shall  file  a  statement  of  claim  as  nearly 
as  the  exigencies  of  the  case  will  admit  of  in  the  following  form : 

Statement  of  claim. — The  said complains  that  said 

have  (or  has)  located  their  road  upon,  and  are  about  to 

enter  into  and  occupy,  for  the  purpose  of  making  said  road,  a 
certain  piece  (or  pieces)  of  land,  of  which  he,  the  plaintiff,  is  seised 
in  fee  (or  such  other  interest  or  estate  as  he  has  therein),  and 
which  said  piece  of  land  is  situate  and  described  as  follows 
(plaintiff  may  describe  and  define  the  land  for  himself,  if  he 
thinks  the  diagram  filed  with  the  petition  or  award  incorrect,  or 
he  may  describe  it  by  reference  merely  to  such  diagram  and  de- 
scription thereof  made  by  defendant) ;  and  that  such  piece  of 
land,  with  the  improvements  and  appurtenances,  so  taken  as 
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aforesaid,  is  of  great  value,  to  wit,  of  the  value  of dol- 
lars ;  and  by  reason  of  such  taking  and  appropriation  thereof, 
and  the  manner  of  the  separation  thereof  from  his,  the  said  plain- 
tiff's, other  lands,  and  by  reason  that  the  disadvantages  resulting 
to  him  from  said  road,  so  to  be  made  and  used,  greatly  exceed 
the  advantages  by  him  to  be  derived  therefrom,  he  has  and  will 
sustain  great  injury,  and  will  suffer  damage  to  the  amount  of 

dollars,  and  which  amount  of  damages  ought  of  right  to 

be  paid  to  him,  but  payment  thereof  is  refused  by  the  said 

,  and  therefore  he  brings  suit.     (This  form  may  be 

varied  to  suit  the  facts  of  the  particular  case.) 

Sect.  3.  Such  statement  of  claim  being  filed,  the  plaintiff  may 
serve  a  copy  thereof  on  the  defendant,  which  shall  be  taken  and 
regarded  in  all  respects  as  a  rule  to  plead,  on  five  days'  notice ; 
and  the  defendant  thereupon  shall  plead  or  demur,  or  file  such 
counter  statement  as  will  join  issue  on  one  or  more  material  alle- 
gations or  averments  of  the  plaintiff,  or  plead  in  confession  and 
avoidance  thereof;  and  such  allegation  or  averment  as  is  not  so 
traversed  or  avoided,  will  be  taken  on  the  trial  as  confessed ;  and 
the  defendant,  in  like  manner,  after  the  appeal  is  entered,  may 
have  rule  on  the  plaintiff,  as  of  course,  to  file  his  statement  of 
claim,  on  five  days'  notice ;  and  either  party  in  default,  after 
service  of  copy  of  statement  or  rule  aforesaid,  may  be  taken  as 
waiving  the  right  to  a  trial  by  jury,  and  the  court,  on  motion, 
may  make  such  further  order  as  will  procure  an  issue  to  be 
joined,  or  enter  such  final  judgment  against  the  party  so  in  de- 
fault as  to  justice  may  belong. 


In  the  Supreme  Court  of  Pennst/lvania. 

Pittsburgh  and  Steubbnvillb  Railroad  Company  v. 
Proudpit. 

(Vol.  VII.,  p.  227.     1860.) 

The  officiating  &8  a  judge  of  an  election  of  an  incorporated  company,  is  a 
waiver  of  any  alleged  condition  attached  to  the  subscription  for  its  stock, 
and  renders  such  subscription  absolute. 
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Error  to  the  Common  Pleas  of  Washingtou  county. 

The  history  of  this  case  is  the  same  as  the  preceding  one  of  the 
same  company  v.  Biggar,  10  Casey  455,  with  the  additional  fact, 
that  Proudfit,  the  defendant  here,  acted  as  judge  of  an  election 
of  the  company,  and,  exclusive  of  the  principle  decided  in  Big- 
gar's  Case,  was  thereby  held  to  have  waived  the  condition  in  his 
subscription,  under  the  fifth  section  of  the  General  Railroad  Law. 

Ch'aft  and  Hamilton^  for  plaintiffs  in  error. 

Acheron  and  WiUon  and  M^Kennarij  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  January  3,  1860,  at 
Philadelphia,  by 

Stronq,  J. — What  we  have  said  in  the  case  of  the  same  plain- 
tiffs against  Biggar,  disposes  of  this  case.     To  that  we  refer. 

But  there  is  another  fact  found  in  the  case  stated  which  is  sig- 
nificant. The  defendant  acted  as  a  judge  of  an  election,  held  by 
the  corporation  after  its  charter  was  granted.  Under  the  law, 
which  he  was  bound  to  know,  no  one  but  a  stockholder  could 
thus  act.  This  was,  therefore,  admitting  his  membership.  It 
was  an  act  inconsistent  with  any  other  supposition  than  that  he 
was  either  a  subscriber,  or  an  assignee  of  stock.  Even  if  the 
alleged  condition  attached  to  his  subscription  was  valid,  it  was  in 
his  power  to  waive  it,  and  his  acting  as  a  member  of  the  corporation 
can  only  be  construed  as  a  waiver.  It  was  so  construed  in  the 
case  of  Livingston  v.  The  Same  Company,  decided  at  Pittsburgh 
in  1858:  2  Grant  219.  If  the  defendant  was  a  member,  his 
membership  could  not  be  divested  by  the  failure  of  the  company  to 
locate  the  road  within  half  a  mile  of  Florence.  Conditional 
membership  is  an  absurdity.  There  was  an  absolute  right  to  call 
for  the  stock,  and  of  course  a  corresponding  right  to  demand  pay- 
ment. It  is  argued,  however,  that,  though  defendant's  partici- 
pation in  the  government  of  the  corporation  estopped  him  from 
denying  a  valid  subscription,  yet  it  was  no  evidence  of  the  terms  of 
that  subscription.  But  the  law  determines  that  there  can  be  no 
subscription  before  commissioners  but  an  absolute  one,  conse- 
quently, when  he  virtually  declared  it  valid,  he  at  the  same  time 
declared  it  absolute. 
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The  judgment  is  reversed,  and  judgment  is  entered  upon  the 
case  stated,  for  the  plaintiffs,  for  two  hundred  and  twenty-five 
dollars,  with  interest,  at  the  rate  of  twelve  per  cent,  per  annum, 
from  the  time  when  the  several  instalments  became  payable,  to 
wit,  in  all  for  $412  42. 


In  the  District  Court  of  Allegheny  County. 
Curtis  v.  Kearney. 

(Vol.  VII.,  p.  241.     1860.) 

1.  To  maintain  a  seirefaeias  quote  executionem  non^  tur  jadgment  confessed  on 
a  replevin  bond  with  warrant  of  attorney  annexed,  it  is  not  necessary  that 
a«a./a..  suggesting  breaches  of  the  condition  of  the  bond,  should  have 
been  issued,  or  an  allegation  that  there  is  a  judgment  de  retomo  hahendo  in 
the  replevin  suit,  made  in  the  set.  fa,  issued,  or  entered  on  the  record  of 
the  judgment  confessed  on  the  replevin  bond. 

2.  That  a  rule  to  show  cause  why  judgment  of  non  pros,  in  the  action  of 
replevin  sliould  not  be  opened,  and  in  the  meantime  proceedings  stayed, 
obtained  since  the  issuing  of  the  act,  /a.,  is  still  pending,  is  no  barrier, 
where  plaintiffs  in  the  replevin  have  not  used  due  diligence,  to  the  pro- 
ceedings on  the  sei.  fa, 

3.  Where  the  only  absolute  limit  of  the  defendant's  liability  is  the  amount  of 
the  penalty,  and  that  is  over  one  hundred  dollars,  the  District  Court  has 
jurisdiction  of  the  action. 

This  was  a  scire  facias  quare  executionem  non^  sur  judgment 
confessed,  in  the  District  Court  for  the  county  of  Allegheny, 
upon  a  replevin  bond,  with  warrant  of  attorney  annexed,  exe- 
cuted by  the  defendant,  as  the  surety  of  William  Davidson,  to 
the  sheriff  of  said  county,  in  an  action  of  replevin  brought  by 
Davidson  and  wife  against  John  Greenough  and  James  Sharp,  in 
the  Common  Pleas  of  said  county,  conditioned  that  the  said  Da- 
vidson and  wife  "  shall  prosecute  their  writ  with  effect  and  with- 
out delay,  and  shall  and  will  truly  return  the  property  replevied 
to  the  said  Greenough  and  Sharp,  if  it  shall  be  so  adjudged,  &c., 
and  in  all  things  save  harmless  and  indemnify  the  said  Carter 
Curtis,  sheriff,  in  the  premises,  and  pay  the  detention  and  costs 
of  suit,"  &c.     The  sheriff  executed  the  writ  by  replevying  and 
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delivering  the  property  therein  described,  of  the  value  of  $58,  to 
the  plaintiffs.  Judgment  of  non  pros.j  in  default  of  a  declaration, 
was  entered  against  the  plaintiffs  in  the  action  of  replevin,  and 
an  execution  was  thereupon  issued  against  them  for  costs ;  but 
before  it  was  returned,  the  Court  of  Common  Pleas  granted  a 
rule  to  show  cause  why  it  should  be  set  aside  and  the  judgment 
opened,  and  in  the  meantime  proceedings  stayed,  which  rule  was 
pending  when  the  trial  in  this  case  took  place. 

After  the  judgment  of  non  pros,  in  the  replevin,  judgment  was 
confessed  upon  the  replevin  bond  for  the  penalty  thereof,  by 
virtue  of  the  warrant  of  attorney  contained  therein,  and  assigned 
by  the  sheriff*  to  the  defendants  in  the  action  of  replevin,  who 
thereupon  caused  the  writ  of  scire  facias  quare  executionem  non 
to  be  issued  thereon  for  their  use.  The  defendant  pleaded  pay- 
ment with  leave,  &c.,  and  that  the  court  has  no  jurisdiction,  &c. 

Upon  the  trial,  the  defendant,  by  his  counsel,  submitted  the 
following  points,  viz. : 

1.  That  the  court  has  not  jurisdiction  of  this  action,  as  ap- 
pears by  the  condition  of  the  bond  upon  which  the  judgment  was 
confessed. 

2.  That  the  sdre  facias  qaare  executionem  non  was  improvi- 
dently  issued,  no  scire  facias  suggesting  breaches  of  the  condition 
of  the  bond  having  been  issued,  and  no  allegation  that  there  is  a 
judgment  de  retomo  hahendo  in  the  replevin  suit  having  been 
made  in  the  sci,  fa.  issued,  nor  entered  on  the  record  of  the 
judgment  confessed  on  the  replevin  bond. 

3.  That  the  rule  to  show  cause  is  still  pending  in  the  Common 
Pleas  in  the  action  of  replevin,  and  the  said  case  is  not  finally 
determined. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff'  for  the 
penalty  of  the  bond,  to  be  released  on  the  payment  of  the  value 
of  the  property  described  in  the  writ  of  replevin,  to  wit,  $58  and 
costs  of  suit  in  said  case,  together  with  costs  of  suit  in  the  judg- 
ment confessed  on  the  replevin  bond  and  in  this  case,  subject  to 
the  opinion  of  the  court  whether,  under  the  evidence — the  same 
being  matter  of  record — the  plaintiff"  is  entitled  to  maintain  his 
said  writ  o{  scire  facias,  and  to  have  execution  for  the  value  of 
the  property  described  in  said  writ  of  replevin,  together  with 
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costs  as  aforesaid,  and  whether  the  court  has  jurisdiction  of  the 
action,  &c. 

ffayg  for  plaintiff. 

Mellon  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Williams,  A.  J. — In  this  case,  instead  of  a  scire  facias  quare 
executionem  non^  the  plaintiff  might  have  issued  a  scire  facias 
suggesting  breaches,  and  perhaps  this  would  have  been  the  bet- 
ter practice.  But  under  the  decision' in  Neville  r.  Williams,  7 
Watts  421,  I  cannot  say  that  such  a  course  was  indispensable. 
Whether  the  plaintiff  was  bound  to  suggest,  in  his  writ,  breaches 
of  the  condition  of  the  judgment  or  bond  on  which  it  was  con- 
fessed, is  a  question  of  pleading  to  be  determined  by  the  rules 
and  practice  of  declaring  on  bonds  with  similar  conditions.  It 
seems  to  be  settled  that  in  debt  on  bond  with  condition,  or  for 
the  performance  of  covenants,  the  plaintiff  may  declare  for  the 
penalty,  and  assign  breaches  at  the  same  time  in  his  declaration, 
or  he  may  declare  simply  for  the  penalty,  and  leave  the  assign- 
ment of  breaches  till  the  replication,  where  he  must  assign  them, 
if  the  nature  of  the  plea  demand  it :  Munro  v.  Alaire,  2  Gaines 
828. 

In  The  Post  Master  General  v.  Cochran,  2  Johns.  416,  the 
court  says,  that  ^^  the  usual  course  of  pleading  upon  these  bonds 
has  been  for  the  plaintiff  to  declare  in  debt  for  the  penalty,  the 
defendant  to  crave  oyer,  and  plead  a  general  performance,  the 
plaintiff  to  reply  and  set  forth  particular  breaches,  and  the  de- 
fendant to  rejoin  to  those  breaches,  and  take  issue  thereon."  But 
the  plaintiff  may  assign  breaches,  in  the  first  instance,  in  his 
declaration,  and  this  has  been  recommended  as  the  preferable 
mode :  Id.  415.  The  sci,  fa.  in  this  case  recites  the  judgment  for 
the  penalty  and  warns  the-  defendants  to  show  cause  why  the 
plaintiff  ought  not  to  have  execution  against  them  therefor ;  and, 
in  this  respect,  it  is  analogous  to  a  declaration  where  the  plain- 
tiff declares  for  the  penalty  without  assigning  breaches  of  the 
condition  of  the  bond.  Instead  of  pleading  nul  tiel  record  and 
payment  with  leave,  the  proper  course  for  the  defendant  was  to 
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crave  oyer  of  the  condition  of  the  bond  or  judgment  and  to  plead 
a  general  performance,  and  then  the  plaintiff  would  have  been 
compelled  to  set  out  the  particular  breaches  on  which  he  relied. 

There  was  no  allegation  on  the  trial  that  the  judgment  for  the 
penalty  had  in  point  of  fact  been  paid ;  nor  was  any  evidence 
given  tending  to  show  performance  of  the  condition  of  the  bond 
on  which  it  was  confessed.  On  the  contrary,  the  record  in  the 
action  of  replevin  showed  the  entry  of  a  judgment  of  nonpros. 
in  default  of  a  narr.j  before  the  issuing  of  the  set,  fa*  in  this  case. 
This  failure  of  the  plaintiffs,  to  prosecute  their  writ  with  effect 
and  without  delay,  was  a  breach  of  one  of  the  conditions  of  the 
replevin  bond  and  of  the  judgment  thereon,  and  occasioned  its 
forfeiture.  At  common  law  a  judgment  of  won  pro%,  was  a  judg- 
ment that  defendant  have  a  return  of  the  goods,  and  upon  this 
judgment,  a  writ  d^  retomo  hahendo  might  issue.  But  the  entry 
of  such  a  judgment  is  not  indispensable  to  a  recovery  on  the  re- 
plevin bond :  Gibbs  v.  Bartlett,  2  W.  &  S.  29,  and  in  an  action 
on  the  bond  the  value  of  the  property  as  set  out  in  the  writ  of 
replevin,  though  not  conclusive,  is  primd  facie  the  measure  of 
damages:  Id.  85.  On  the  trial  no  other  evidence  of  damages 
was  given.  The  plaintiff  is,  therefore,  entitled  (if  this  case  is 
within  our  jurisdiction),  to  a  judgment  for  the  penalty  and  to 
have  execution  for  the  value  of  the  goods  replevied,  together  with 
costs,  as  found  by  the  jury. 

It  is  of  no  consequence  that,  since  the  issuing  of  the  sdre 
fadaB^  the  plaintiffs  in  the  replevin  have  obtained  a  rule  to  show 
cause  why  the  judgment  in  that  case  should  not  be  opened  and 
in  the  meantime  proceedings  stayed.  If  due  diligence  had  been 
used  that  rule  would  have  been  disposed  of  long  before  this  case 
was  set  down  for  trial.  If  the  Common  Pleas  had  taken  off  the 
nan  pros,  in  the  action  of  replevin,  this  court  would  have  granted 
relief  by  staying  proceedings  on  the  scire  facias  until  a  trial  of 
the  replevin.  But  the  plaintiffs  in  the  replevin  not  only  failed 
"to  prosecute  their  writ  with  effect  and  without  delay,"  but  they 
have  been  guilty  of  gross  laches  in  not  prosecuting  their  rule  to 
show  cause.  The  granting  of  that  rule  did  not  relieve  the  de- 
fendants from  the  consequences  of  the  forfeiture  incurred  by  the 
failure  to  prosecute  the  replevin  "  with  effect  and  without  delay," 
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and  its  pendency  cannot  take  away  or  defeat  plaintiff's  right  of 
action,  nor  prevent  him  from  proceeding  to  recover  damages  for 
a  forfeiture  previously  incurred ;  indeed  this  point,  if  not  aban- 
doned, was  not  insisted  on  by  defendants'  counsel  on  the  argu- 
ment. 

The  only  other  question  to  be  considered  is,  has  this  court 
jurisdiction  of  this  action  ?  In  the  case  of  a  bond  with  condition 
for  the  payment  of  a  specific  sum,  the  real  debt,  and  not  the  pen- 
alty of  the  bond,  is  the  sum  in  controversy  which  determines  the 
jurisdiction  of  the  court.  No  matter  what  may  be  the  amount  of 
the  penalty,  if  the  real  debt  does  not  exceed  one  hundred  dollars 
this  court  has  no  jurisdiction.  But  the  bond,  upon  which  the 
judgment  in  this  case  was  confessed,  was  not  for  the  payment  of 
any  definite  sum,  nor,  in  case  of  a  breach  of  its  condition,  is  there 
any  specification  or  stipulation  as  to  the  amount  of  the  damages 
recoverable  for  such  breach,  nor  anything  by  which  they  could 
be  estimated  with  reasonable  certainty.  The  condition  of  the 
bond  is  that  the  plaintiffs  in  the  replevin  "  shall  prosecute  their 
writ  with  effect  and  without  delay,  and  shall  well  and  truly  re- 
turn the  property  replevied,  &c.,  if  it  shall  be  so  adjudged,  &c., 
and  in  all  things  save  harmless  and  indemnify  the  sheriff  in  the 
premises,  and  pay  the  detention  and  costs  of  suit,  &c."  If  the 
damages  for  a  breach  of  all,  or  any  one,  of  these  conditions  could 
not,  in  any  event,  exceed  the  value  of  the  property  as  set  out  in 
the  writ  of  replevin,  then  it  is  plain  that  this  court  has  no  juris- 
diction of  this  action.  But  the  value  of  the  property  as  fixed  by 
the  plaintiffs  in  the  replevin  is  not  the  limit  of  defendants'  lia- 
bility. The  jury  in  assessing  the  damages  may  exceed  the  value 
of  the  property  as  stated  in  the  writ.  The  only  absolute  limit 
of  the  surety's  liability  is  the  penalty  of  the  bond.  What  then 
is  the  true  criterion  for  determining  the  jurisdiction  of  the  court, 
in  the  case  of  a  bond  for  the  performance  of  covenants  or  collat- 
eral acts  of  any  kind,  where  the  damages  for  the  breach  of  the 
condition  are  uncertain,  and  can  only  be  ascertained  or  liquidated 
by  the  finding  of  the  jury ;  and  where  the  only  absolute  limit  of 
the  defendant's  liability  is  the  amount  of  the  penalty  ?  It  seems 
to  me  that  the  jurisdiction  of  the  court,  in  such  a  case,  depends 
not  on  the  amount  of  damages  found  by  the  jury,  but  on  the 
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amount  of  the  penalty  of  the  bond.  If  the  damages  are  stipu- 
lated and  certain,  then  the  penalty  is  to  be  disregarded.  Whether 
the  sheriir  had  a  right  to  demand  a  bond  with  warrant  of  attor- 
ney to  confess  judgment  thereon,  is  not  a  question  in  this  case. 
He  might  lawfully  receive  such  a  bond,  if  tendered,  and  have 
judgment  entered  or  confessed  thereon,  for  his  own  protection  ; 
and  when  the  judgment  in  this  case  was  originally  confessed  how 
could  the  sheriff  know,  or  the  court  ascertain,  that  the  damages 
could,  in  no  event,  exceed  the  minimum  limit  of  the  court's  juris- 
diction ?  If  the  uncertainty  as  to  the  amount  of  the  damages 
was  sufficient  to  authorize  the  court  to  take  jurisdiction  of  the 
case  when  the  judgment  was  confessed,  our  jurisdiction  is  not 
ousted  by  the  finding  of  the  jury.  In  the  case  of  unliquidated 
damages  the  jurisdiction  of  the  court  is  not  ambulatory ;  it  de- 
pends upon  the  penalty  of  the  bond  or  judgment,  and  when  there 
is  no  penalty,  upon  the  amount  laid  in  the  declaration.  There 
is  nothing  to  take  this  case  out  of  the  rule  here  laid  down.  It  is 
not  shown  by  the  record,  nor  was  it  by  any  evidence  on  the  trial, 
that  the  subject  of  the  replevin  was  a  distress  for  rent,  and  we 
are  not,  therefore,  called  upon  to  decide  whether  in  such  case  in 
an  action  on  the  bond,  the  amount  of  rent  in  arrear  is  the  sum 
in  controversy  which  determines  the  court's  jurisdiction. 

And  now,  to  wit,  February  16th,  1856 ;  this  cause  came  on  to 
be  heard  on  the  questions  of  law  reserved  on  the  trial,  and  was 
argued  by  counsel :  it  is,  therefore,  considered  and  adjudged  by 
the  court  that  the  plaintiff  for  use,  &c.,  is  entitled  to  maintain 
his  said  writ  of  sci.  fa.  issued  in  this  case,  and  to  have  execution 
for  the  value  of  the  property  replevied  in  No.  92,  October  Term, 
1852,  and  costs  of  suit  in  that  case  and  in  No.  584,  April  4th, 
1854,  and  costs  in  this  case,  and  that  the  court  has  jurisdiction 
of  this  action :  and  it  is  ordered,  that  judgment  be  entered  on 
the  verdict  by  the  prothonotary  in  favor  of  the  plaintiff  for  use, 
&c.,  against  the  defendant,  for  the  sum  of  $200  penalty,  to  be 
released  on  payment  of  the  value  of  the  property  described  in 
the  writ  of  replevin  No.  92,  October  Term,  1852,  of  the  Common 
Pleas,  to  wit,  $58  and  costs  of  suit  in  that  case,  and  costs  in 
No.  534,  April  Term,  1854,  and  costs  in  this  case,  to  be  taxed ; 
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and  that  the  plaintiff  for  use  have  execution  therefor,  judgment 
to  be  entered  on  payment  of  the  verdict  fee. 

Eldred  v,  Bennett,  9  Casey  ]83;  Weidel  v.  Roseberrj,  13  S.  k  R.  178 
Kimmel  v,  Kint,  2  Watts  431 ;  Magill  v.  Higgins,  infra  107. 


In  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania. 

Oelrichs  &  Co.  V.  The  City  of  Pittsburgh. 

(Vol.  VII.,  p.  249.     I860.) 

1.  The  remedj  for  enforcing  judgments  against  counties  and  townships,  pro- 
Tided  by  the  Act  of  15th  AprU,  1834,  is  not  applicable  to  cities. 

2.  The  Act  of  1819,  directing  the  levy  and  sale  of  stocks  in  bodies  corporate, 
held  by  bodies  politic,  is  not  repealed  by  the  Act  of  1836 ;  and  the  opinion 
of  the  Supreme  Court  of  Pennsylvania  in  Lex  v.  Potters,  4  Harris  296, 
concurred  in. 

3.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  National 
Government,  or  in  any  manner  limit  or  affect  the  operation  of  the  process 
or  proceedings  of  the  National  courts. 

4.  The  whole  efficacy  of  such  laws  in  the  courts  of  the  United  States  depends 
upon  the  enactments  of  Congress.  So  far  as  they  are  adopted  by  Congress 
they  are  obligatory.     Beyond  this  they  have  no  controlling  influence. 

6.  Congress  may  adopt  such  state  laws  directly  by' substantive  enactment,  or 
they  may  confide  the  authority  to  adopt  them  to  the  courts  of  the  United 
Sutes. 

6.  The  Act  of  Congress  of  the  19th  of  May,  1828,  adopted  the  process  of  the 
state  courts  then  in  use.  Any  changes  by  future  state  legislation  to  be 
adopted  only  by  rule  of  court,  at  the  discretion  of  the  judges  of  the  courts 
ofthe  United  States. 

7.  At  the  date  of  the  passage  of  the  Act  of  Congress  of  the  19th  May,  1828, 
the  law  of  Pennsylvania  of  1819  was  in  full  force. 

8.  It  authorized  the  stock  of  any  body  corporate,  owned  by  bodies  politic, 
like  the  city  of  Pittsburgh,  to  be  taken  in  execution  under  a^./a.  and  sold 
in  the  same  manner  as  goods  and  chattels. 

9.  The  levy  by  fi,  fa.  on  the  stock  of  the  defendants  in  the  Pittsburgh  Gas 
Company,  held  to  be  legal  and  proper. 

This  case  was  argued  by  Judge  Shaler  for  the  plaintiffs,  and 
by  Thomas  Williams^  Esq.,  for  defendant. 
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The  particulars  fully  appear  in  the  opinion  of  the  court,  which 
was  delivered,  September  20th,  1859,  by 

M'Candless,  J. — This  case  was  tried  at  the  late  term  of  the 
Circuit  Court,  a  verdict  rendered  in  favor  of  the  plaintiffs,  and 
judgment  entered  on  the  23d  day  of  May  last.  Defendants 
having  failed  to  file  their  writ  of  error,  issue  their  citation,  give 
bail,  and  remove  their  case  to  the  Supreme  Court  of  the  United 
States,  plaintiffs  sued  out  a  writ  of  fi.  fa.  on  the  2d  day  of  Sep- 
tember, and  levied  on  656  shares  of  the  capital  stock  of  the 
Pittsburgh  Gas  Company,  owned  by  the  defendants,  and  held  in 
their  names  on  the  books  of  the  corporation. 

An  application  is  now  made  to  this  court  to  set  aside  the  exe- 
cution and  the  levy,  upon  the  ground  that  the  writ  of  fi.  fa.  is 
not  the  proper  remedy,  and  will  not  lie  against  a  municipal  cor- 
poration, and  that  under  the  law  of  the  state  recognised  in  this 
court,  the  process  of  fi.  fa.  is  not  the  proper  one  for  the  seizure 
and  sale  of  corporation  stocks  held  by  the  defendants. 

The  court  is  impressed  with  the  gravity  of  the  questions  pre- 
sented, and  has  given  to  them  the  consideration  which  their 
importance  demands. 

1.  It  is  contended  that  the  Act  of  the  15th  April,  1834,  cre- 
ating counties  and  townships  bodies  corporate,  is  applicable  to 
cities  and  boroughs,  and  that  the  plaintiffs  are  limited  to  the 
remedy  provided  in  that  act.  We  think  not.  Cities  are  nowhere 
mentioned ;  except  when  embraced  within  a  county,  it  is  declared 
that  they  shall  form  a  constituent  part  of  it,  reserving  to  them 
all  the  franchises  conferred  by  their  respective  charters.  They 
were  independent  bodies  politic,  capable  in  law  of  suing  and 
being  sued,  and  of  holding  real  and  personal  estate.  They  were 
not  merged  in  the  counties,  and  being  already  corporate  bodies 
having  all  the  immunities  and  subject  to  all  liabilities  as  such, 
there  was  no  legal  necessity  for  the  application  of  the  law  to  them. 
Counties,  on  the  contrary,  were  nondescript  bodies,  called  by  the 
courts  before  the  passage  of  the  act,  quasi  corporations,  against 
which  the  creditor  had  but  an  imperfect  remedy.  They  were  rep- 
resented by  commissioners,  as  they  are  now,  but  with  limited  and 
undefined  duties  and  responsibilities :  Yankirk  v.  Clark,  16  S.  &; 
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R.  290.  It  was  to  remedy  this  defect  that  the  law  was  passed : 
Rep.  Comm.  Civ.  Code,  January  4th,  1838,  p.  5.  It  would  be 
manifestly  impracticable  to  execute  the  Act  of  1884,  as  to  cities. 
Upon  whom  would  you  serve  the  writ,  which  commands  the  com- 
missioners to  pay  the  judgment  out  of  any  unappropriated  moneys, 
or  if  none,  out  of  the  first  moneys  that  may  come  into  the  trea- 
sury ?  Upon  the  mayor  who  represents  the  general  police  of  the 
municipality,  upon  the  controller,  treasurer,  or  finance  committee, 
who  may  have  the  custody  of  the  public  funds,  or  upon  the  select 
and  common  councils,  the  legislative  body  of  the  city  ?  The  act 
is  silent  as  to  cities.  There  is  no  provision  rendering  the  corpo- 
ration officers  amenable  to  the  law  for  this  neglect  of  public  duty. 

And  when  it  is  remembered  that  disobedience  to  the  writ  is 
followed  by  an  attachment,  and  imprisonment  for  contempt,  and 
a  suspension  of  the  functions  of  all  these  public  officers,  so  indis- 
pensable to  the  good  order  and  welfare  of  the  city,  there  must  be 
some  positive  enactment — something  more  than  the  doubtful  con- 
struction of  an  act  relating  to  a  di£ferent  body  politic,  before  this 
court  will  apply  such  a  remedy.  It  would  be  equivalent  to 
the  issue  of  a  high  prerogative  writ,  resulting  in  similar  conse- 
quences— ^the  assumption  and  exercise  of  an  extraordinary  power, 
not  expressly  given  by  statute. 

It  has  been  urged  that  inasmuch  as  municipal  corporations  are 
clothed  with  some  of  the  attributes  of  sovereignty,  as  for  instance 
the  taxing  power,  they  should  not  be  subject  to  the  exigencies  of 
a  writ  of  execution  in  the  hands  of  the  marshal.  But  the  sover- 
eignty delegated  is  at  best  of  a  bastard  nature;  like  a  fee,  the 
the  highest  estate  in  realty,  when  coupled  with  a  qualification,  it 
is  denominated  a  base  fee.  The  corporation  is  limited  and  con- 
tracted in  its  powers,  which  is  repugnant  to  all  our  conceptions 
of  sovereignty. 

We  now  approach  the  second  point  submitted: 

2.  In  the  early  periods  of  the  English  law,  goods  and  chattels,  or 
those  which  are  visible  or  tangible,  constituted  the  great  mass  of 
personal  property,  though  the  value  of  them  bore  no  proportion 
to  that  of  real  estate.  Bonds,  stock,  and  other  evidences  of  debt 
were  little  known  or  regarded  in  the  law  and  upon  writs  oifi.  fa. 
the  sheriff  took  only  that  which  could  be  sold  for  money.     Such 
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TV'as  the  law  of  Pennsjlvania  until  alterations  were  made  by  Act 
of  Assembly  passed  in  1817,  in  case  of  an  execution  against  a 
corporation,  authorizing  the  levy  upon  current  coin  of  gold,  silver 
and  copper,  if  other  personal  property  cannot  be  found.  And  by 
the  Act  of  1819,  which  provided  that  the  stock  of  any  body  cor- 
porate, owned  by  any  individual  or  individuals,  body  or  bodies 
politic  or  corporate,  in  his,  her,  its,  or  their  own  name  or  names, 
shall  be  liable  to  be  taken  in  execution  and  sold  in  the  same 
manner  that  goods  and  chattels  are  liable  in  law,  to  be  so  taken 
and  sold.  Still,  much  remained  to  be  done  to  give  creditors  the 
full  benefit  of  the  property  of  their  debtors.  The  Commissioners 
to  revise  the  Civil  Code,  recommended  an  execution  to  be  levied 
upon  bonds,  mortgages,  credits,  &c.,  as  well  as  upon  stocks  of  in- 
corporated companies:  Report  35.  This  was  followed  by  the 
Act  of  1836,  directing  the  mode  of  levying  upon  stocks  by  at- 
tachment and  scire  facias^  and  by  another  act  of  the  same  year, 
regulating  the  levy  of  executions  against  corporations  followed 
by  sequestration.  Municipal  corporations  are  exempted  from 
the  operation  of  both  these  acts,  and  it  is  admitted  with  great 
candor,  by  the  learned  counsel  for  the  defendant  that  they  are 
foreign  to  the  case  before  the  court.  He  contends  further  that, 
although  these  acts  afford  no  remedy  against  a  municipal  corpo- 
ration, that  they  are  part  of  a  general  system,  which  repeals  and 
supplies  all  former  laws.  To  this  it  may  replied  that  the  Act  of 
1836,  contains  no  repealing  clause,  and  the  Commissioners  of  the 
Civil  Code  themselves,  in  their  report  of  January  16,  1 836,  do 
not  treat  it  so,  but  say,  ^^  in  this  bill  are  proposed  some  important 
additions  to  the  law."  Besides,  the  Supreme  Court  of  Pennsyl- 
vania had  this  very  question  before  them  in  the  case  of  Lex  v. 
Potters,  4  Harris  295,  and  decided  that  the  second  section  of  the 
Act  of  1819,  above  quoted  is  not  repealed  by  the  Act  of  June, 
1836.     In  this  opinion  this  court  concurs. 

It  becomes  us  here  to  inquire  how  the  practice  in  the  courts  of 
the  United  States  is  affected  by  this  state  of  the  law  in  Pennsyl- 
vania. 

State  laws  cannot  control  the  exercise  of  the  powers  of  the 
national  government,  or  in  any  manner  limit  or  affect  the  opera- 
tion of  the  process  or  proceedings  in  the  national  courts.     The 
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whole  efficacy  of  such  laws  in  the  courts  of  the  United  States 
depends  upon  the  enactments  of  Congress.  So  far  as  thej  are 
adopted  by  Congress  they  are  obligatory.  Beyond  this  they 
have  no  controlling  influence.  Congress  may  adopt  such  state 
laws  directly  by  substantive  enactment,  or  they  may  confide  the 
authority  to  adopt  them  to  the  courts  of  the  United  States :  9 
Peters  859. 

Examples  of  both  sorts  exist  in  the  national  legislature.  The 
Process  Act  of  1789,  ch.  21,  expressly  adopted  the  forms  of  writs 
and  modes  of  process  of  the  state  courts,  in  suits  at  common  law. 
The  Act  of  1792,  permanently  continued  the  forms  of  writs, 
executions  and  other  process  then  in  use  in  the  courts  of  the 
United  States  under  the  Act  of  1789,  but  with  this  remarkable 
difference,  that  they  were  subject  to  such  alterations  and  additions 
as  the  said  courts  should  in  their  discretion,  deem  expedient. 
The  constitutional  validity  and  extent  of  the  power  thus  given  to 
courts  of  the  United  States,  was  fully  considered  by  the  Supreme 
Court  of  the  United  States,  in  the  cases  reported  in  10  Wheat.  1 
and  51.  It  was  there  held,  that  this  delegation  of  power  by 
Congress  was  perfectly  constitutional;  that  the  power  to  alter 
and  add  to  the  process  and  modes  of  proceedings  in  a  suit,  em- 
braced the  whole  progress  of  such  suit,  and  every  transaction  in 
it,  from  its  commencement  to  its  termination,  and  until  the  judg- 
ment should  be  satisfied ;  and  that  it  authorized  the  courts  to 
prescribe  and  regulate  the  conduct  of  the  officer  in  the  execution 
of  final  process,  in  giving  effect  to  its  judgment :  9  Peters  329. 

But  the  present  case  does  not  depend  simply  upon  the  Acts 
of  1789  and  1792,  but  is  directly  within  and  governed  by  the  Pro- 
cess Act  of  19th  May,  1828,  ch.  68.  The  third  section  declares 
that  writs  of  execution  and  other  final  process  issued  on  judg- 
ment and  decrees  rendered  in  any  courts  of  the  United  States, 
and  the  '^  proceedings  thereupon  "  shall  be  the  same  in  each  state 
respectively,  as  are  now  used  in  the  courts  of  such  state.  Pro- 
vided, however,  that  it  shall  be  in  the  power  of  the  courts,  if 
they  see  fit  in  their  discretion  by  rules  of  court,  so  far  to  alter 
final  process  in  such  courts,  as  to  conform  the  same  to  any 
change  which  may  be  adopted  by  the  legislature  of  the  respective 
state  for  the  state  courts. 

VOL.  II. — 7 
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It  results  then,  that  the  form  of  execution  (except  their  style), 
from  the  courts  of  the  United  States,  their  force  and  effect,  and 
the  duty  of  the  marshal  in  levying,  advertising  and  sellbg,  are 
to  be  ascertained  by  reference  to  the  laws  of  the  respective  states, 
as  they  were  on  the  19th  of  May,  1828,  except  where  the  judges 
by  rules  of  court  have  changed  the  same :  Conk.  464. 

This  course  was  no  doubt  adopted  as  one  better  calculated  to 
meet  the  views  and  wishes  of  the  several  states,  than  for  Con- 
gress to  have  framed  an  entire  system  for  the  courts  of  the  United 
States,  varying  from  that  of  the  state  courts.  They  had  in 
view,  however,  state  systems  then  in  actual  operation,  well 
known  and  understood,  and  the  propriety  and  expediency  of 
adopting  which  they  could  well  judge  and  determine.  Hence 
the  restriction  in  the  act  now  used  and  allowed  in  the  several 
states.  There  is  no  part  of  the  act,  however,  that  looks  like 
adopting  prospectively  by  positive  legislative  provision  the  vari- 
ous changes  that  might  thereafter  be  made  in  the  state  courts* 
Had  such  been  the  intention  of  Congress,  the  phraseology  of  the 
act  would  doubtless  have  been  adapted  to  that  purpose.  It  was 
nevertheless  foreseen  that  changes  probably  could  be  made  in  the 
process  and  proceedings  in  the  state  courts,  which  might  be  fit 
and  proper  to  be  adopted  in  the  courts  of  the  United  States,  and 
not  chosing  to  sanction  such  changes  absolutely  in  anticipation, 
power  is  given  to  the  courts  over  the  subject,  with  a  view,  no 
doubt,  so  to  alter  and  mould  their  processes  and  proceedings,  as 
to  conform  to  those  of  the  state  courts  as  nearly  as  might  be,  con- 
sistently with  the  ends  of  justice. 

The  general  policy  of  all  the  laws  on  this  subject  is  very  appa- 
rent. It  was  intended  to  adopt  and  conform  to  the  state  process 
and  proceedings,  as  the  general  rule,  but  under  such  guards  and 
checks  as  might  be  necessary  to  insure  the  due  exercise  of  the 
powers  of  the  courts  of  the  Unitd  States :  10  Wheat.  60. 

What,  then,  was  the  law  of  Pennsylvania,  at  the  date  of  the 
passage  of  this  Act  of  Congress,  on  the  19th  of  May,  1828  7 
Undeniably  the  Act  of  1819  was  in  full  force,  and  it  authorized 
the  stock  of  any  body  corporate,  owned  by  bodies  politic,  like 
the  city  of  Pittsburgh,  to  be  taken  in  execution  under  a  jJ./a., 
and  sold  in  the  same  manner  as  goods  and  chattels. 
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The  Act  of  1834,  relative  to  counties  and  townships,  was  not 
then  in  existence.  It  has  never  been  adopted  by  rule  of  court 
as  part  of  the  final  process  of  this  court,  and  with  the  view  we 
have  expressed  of  its  provisions,  it  cannot  be  as  applicable  to  cities. 

The  sequence  of  this  opinion  is,  that  the  fi.fa.  issued  in  the 
present  case  is  legal  and  proper ;  that  the  levy  upon  the  stock 
held  by  the  city  of  Pittsburgh  in  the  Pittsburgh  Gas  Works,  has 
been  regularly  made ;  that  we  must  refuse  the  motion  to  set  it 
aside ;  and  that  the  marshal  must  proceed  with  the  execution  qf 
his  writ.  Motion  refused. 

See  Parke  et  al.  v.  Pittsburgh,  1  Pittsb.  218. 


In  tht  DUirict  Court  of  Allegheny  County. 
Watson  v.  Pittsburgh  and  Connbllsvillb  Railroad  Co. 

(Vol.  VIL,  p.  250.     I860.) 

1.  An  Act  of  Asaemblj,  passed  since  the  adoption  of  the  amended  Constitu- 
tion, revising  an  act  passed  previously  thereto,  which  had  expired  by  limi- 
tation, must  be  construed  in  subordination  to  its  requirements,  In  the  same 
way  as  if  the  original  act  had  never  been  passed. 

2.  A  provision  in  the  charter  of  a  railroad  company,  organized  under  Act  of 
Assembly  passed  since  the  adoption  of  the  amended  Constitution,  which 
authorizes  the  company,  upon  tender  simply  of  the  damages  awarded  by 
viewers,  to  enter  upon  and  appropriate  land  and  materials  for  the  construc- 
tion of  their  road,  without  awaiting  the  issue  of  an  appeal  taken  by  the 
land  owner,  is  clearly  unconstitutional. 

Motion  for  a  preliminary  injunction. 
Reed  and  Thompsony  for  complainants. 
Setcell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Williams^  A.  J. — This  case  comes  before  us  on  an  application 
by  the  complainant,  William  Watson,  for  a  preliminary  injunction 
to  restrain  the  Pittsburgh  and  Connellsville  Railroad  Company, 
their  contractors,  agents  and  servants,  from  entering  upon  his 
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land  and  constructing  their  railroad  thereon,  as  the  same  is 
located,  until  the  said  company  shall  tender  to  him  a  bond,  with 
sufficient  security,  for  the  payment  of  such  damages  as  he  will 
sustain  and  be  entitled  to  receive,  after  the  same  shall  have  be^en 
assessed  agreeably  to  the  provisions  of  the  Act  of  Assembly  pre- 
scribing the  mode  of  ascertaining  the  same,  and  also  to  restrain 
the  said  defendants  from  taking  stone  and  other  materials  from 
his  land  for  the  construction  of  said  railroad,  until  the  rate  of 
compensation  for  the  same  be  ascertained  and  paid,  as  provided 
by  the  act  incorporating  the  said  company. 

There  is  no  dispute  in  regard  to  the  material  facts  involved  in 
this  application.  The  complainant  is  the  owner  in  fee  of  a  tract 
of  land,  in  Peebles  township,  in  this  county,  containing  about 
thirty  acres,  through  which — ^a  distance  of  about  2051  feet — the 
Pittsburgh  and  Connellsville  Railroad  Company,  have  located  their 
road.  At  the  instance,  and  upon  the  petition  of  the  company, 
viewers  were  appointed  by  the  Court  of  Common  Pleas  of  this 
county,  at  No.  117  of  October  Term,  1859,  to  assess  the  damages 
arising  to  the  complainant  from  the  location  and  construction  of 
their  railroad  through  his  land,  who  awarded  to  him  the  sum  of 
$805  (being  about  the  one-twentieth  of  the  amount  claimed  by 
him)  and  from  whose  report  he  has  appealed,  which  appeal  is  now 
pending  in  the  said  Court  of  Common  Pleas.  The  company 
have  tendered  the  complainant  the  amount  awarded  him  as  dam- 
ages by  the  viewers,  ttixd^  under  the  provisions  of  the  10th  section 
of  their  charter,  claim  the  right  to  enter  upon  complainant's  land 
and  construct  their  road,  as  located  thereon,  and  by  their  con- 
tractors, the  other  defendants  in  this  case,  have  already  entered 
and  commenced  the  construction  thereof. 

The  provision  of  the  act,  under  which  they  justify  their  entry, 
is  in  these  words :  ^^  Provided^  upon  the  payment  or  tender  of 
payment,  by  the  said  company,  of  the  sum  specified  in  the  report 
of  said  viewers  or  appraisers,  to  the  owners  of  said  land,  the  said 
president  and  directors  of  said  company,  their  agents  or  contrac- 
tors for  making  or  repairing  said  road,  may  immediately  take  and 
use  the  same,  without  awaiting  the  issue  of  proceedings  as  herein 
before  prescribed" — ^that  is,  without  awaiting  the  issue  and  final 
judgment  on  the  appeal. 
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If  this  proviso  of  the  charter  be  not  inhibited  by  the  eonstitu- 
tion,  or  repealed  by  subsequent  legislation,  the  defendants  are 
,  justified  in  entering  upon  complainant's  land  and  commencing 
the  construction  of  their  road  pending  the  appeal,  without  tender- 
ing a  bond,  with  security,  for  the  payment  of  the  damages  which 
complainant  may  be  entitled  to  receive,  as  it  is  not  denied  that 
they  have  tendered  him  the  amount  awarded  by  the  viewers. 

The  original  act  of  incorporation  containing  this  provision 
was  passed  the  8d  of  April,  1887,  and  may  not  have  been  subject 
to  the  prohibitions  in  the  amended  Constitution  which  was  subse- 
quently adopted.  But  the  company  was  not  organised  under 
this  act,  which  expired  by  its  own  limitation.  By  the  Act  of  18th 
of  April,  1843,  the  charter  was  revived,  extended  and  continued 
in  force  for  a  period  of  five  years  thereafter,  upon  the  same  terms, 
conditions  and  limitations  as  were  contained  in  the  original  act. 
Under  this  latter  act  the  company  was  organized  and  in  due  form, 
by  letters  patent,  created  into  a  body  politic  and  corporate  in 
deed  and  law.  As  this  act  was  passed  after  the  adoption  of  the 
amended  Constitution,  it  must  be  construed  in  subordination  to  its 
requirements,  in  the  same  way  as  if  the  original  Act  of  1837  had 
never  been  passed. 

It  is  declared,  in  article  7,  sec.  4  of  the  amended  Constitution, 
that  ^^the  legislature  shall  not  invest  any  corporate  body  or  indi- 
vidual with  the  privilege  of  taking  private  property  for  public 
use,  without  requiring  such  corporation  or  individual  to  make 
compensation  to  the  owners  of  said  property,  or  give  adequate 
security  therefor,  before  said  property  shall  be  taken."  It  re- 
quires no  argument  to  prove  that  tender  of  the  amount  awarded 
by  the  viewers,  where  the  landowner  appeals  from  their  report, 
is  neither  making  compensation  nor  giving  adequate  security, 
within  the  meaning  of  this  clause  of  the  Constitution,  for  the  land 
appropriated  by  a  railroad  company  for  the  construction  of  their 
road.  If  it  were,  the  right  of  appeal,  which  the  law  gives,  would 
be  little  less  than  mockery ;  the  owner  then  must  either  accept 
the  amount  awarded  by  the  viewers,  if  tendered,  and  so  estop  him- 
self from  prosecuting  his  appeal,  or,  if  he  should  refuse  it,  be- 
come.liable  to  have  his  land  taken  by  a  corporation,  which  may 
be  solvent  or  insolvent,  without  any  security  for  compensation 
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whatever.  The  fraxners  of  the  Constitution,  or  rather  the  people 
in  adopting  it,  never  could  have  intended  to  place  the  landowner 
in  such  a  dilemma  as  this.  The  provision  of  the  company's  char- 
ter, so  far  as  it  authorizes  them,  upon  tender  of  payment  of  the 
amount  awarded  by  the  viewers,  to  take  and  use  compIainant*s 
land  for  the  purpose  of  making  their  road,  without  awaiting  the 
issue  of  proceedings  on  the  appeal,  is  clearly  unconstitutional, 
and  so  the  company  and  the  legislature  seem  to  have  thought. 
For,  by  a  supplement  to  the  acts  incorporating  this  company 
passed  the  11th  6f  April,  1856,  it  is  provided  '^  that  whenever  it 
shall  be  necessary  for  said  company  to  enter  in  and  upon,  and 
occupy  for  the  purpose  of  making  said  railroad,  any  land  upon 
which  the  same  may  be  located,  if  the  owner  or  owners  of  the 
land  shall  refuse  to  permit  such  entry  or  occupation,  and  the  par- 
ties cannot  agree  on  the  amount  of  damages  claimed,  the  company 
shall  tender  a  bond,  with  sufficient  security,  to  the  party  claim- 
ing the  damages,  the  condition  of  which  shall  be,  that  the  com- 
pany will  pay  or  cause  to  be  paid  such  amount  of  damages  as  the 
party  shall  be  entitled  to  receive,  after  the  same  shall  have  been 
agreed  upon  by  the  parties,  or  assessed  agreeably  to  the  provi- 
sions of  the  Act  of  Assembly  prescribing  the  mode  of  ascertain- 
ing the  same.  That  in  case  the  party  or  parties  claiming 
damages  refuse  to  accept  the  bond  as  tendered  by  the  company, 
the  company  shall,  in  every  such  case,  present  the  bond  to  the 
Court  of  Common  Pleas  of  the  proper  county,  and  if  the  court 
approve  of  the  security,  shall  direct  the  same  to  be  filed  for  the 
benefit  of  those  to  whom  it  is  given,  which  bond  shall  be  answer- 
able as  all  other  debts  for  the  amount  of  the  damages  assessed, 
if  the  same  be  not  paid  in  a  reasonable  time  after  such  assess- 
ment; and  the  said  company,  their  agents  or  contractors  for 
making  or  repairing  the  said  road,  may  immediately  enter  upon 
and  use  the  said  land,  without  awaiting  the  issue  of  the  proceed- 
ings to  determine  the  damages."  It  was  asserted  by  the  solici- 
tor of  the  company,  upon  the  argument,  that  this  act  was  passed 
at  the  instance  of  the  company;  and  that  though  the  act,  in 
terms,  is  applicable  to  cases  where  no  proceedings  have  been  com- 
menced for  the  assessment  of  damages,  its  provisions  are  suffi- 
ciently broad  and  comprehensive  to  embrace  all  other  cases — as 
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well  those  in  which  proceedings,  for  the  assessment  of  damages, 
are  pending  before  viewers  or  upon  appeal,  as  those  in  which 
proceedings  have  not  been  instituted — and  was  doubtless  intended 
not  only  to  supply  the  omission  in  the  charter  as  to  the  latter 
class  of  cases,  but  to  make  the  charter,  in  this  respect,  conform 
to  the  provisions  of  the  amended  Constitution,  requiring  compen- 
sation to  be  made  or  adequate  security  to  be  given,  before  taking 
private  property  for  public  use.  The  injunction  must  therefore 
be  granted  against  all  the  defendants,  as  prayed  for  in  the  first 
clause  of  complainant's  bill.  l?he  company,  in  the  affidavit  filed 
on  their  behalf,  expressly  deny  that  they  have  authorized  the 
taking  of  any  stone  or  materials  from  complainant's  land  for  the 
construction  of  their  road.  But  it  is  not  denied  that  the  other 
defendants  are  proceeding  to  take  stone  and  other  materials  for 
this  purpose.  The  injunction  will  therefore  be  awarded  against 
the  other  defendants  named  in  the  1>ill4  as  prayed  for  in  the  last 
clause,  but  refused  as  against  the  company. 

Let  the  preliminary  injunction  issue,  upon  complainants  giving 
bond  to  the  defendants,  in  the  sum  of  $2500,  in  pursuance  of  the 
provisions  of  the  Act  of  Assembly  in  such  case  made  and  provided, 
to  be  approved  by  the  court. 

Decree  for  preliminary  injunction  to  be  drawn  by  the  counsel 
of  complainant,  in  accordance  with  the  instructions  contained  in 
the  foregoing  opinion. 

Reitenbangli  r.  Tho  Chester  Valley  Railroad  Company,  9  Harris  100. 


In  the  District  Court  of  Allegheny  County. 
Hill  &  Gubrt  v.  Robertson. 

(Vol.  VII.,  p.  258.     I860.) 

The  sheriff's  return  to  a  writ,  as  between  the  parties  to  an  action,  is  conclu- 
sive,  and  parol  testimony  to  contradict  or  control  it  is  inadmissible.  It 
can  only  be  impeached  in  an  action  against  the  sheriff. 

No.  41,  April  Term,  1852.    Rule  to  show  canse,  &c. 
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Magrau)  for  the  rule. 

A.  H.  Millerj  contra. 

The  opinion  of  the  court  was  delivered  by 

Williams,  A.  J. — This  is  a  rule  to  show  cause  why  the  ser- 
vice of  the  writ  of  summons  and  all  subsequent  proceedings  in 
this  case,  should  not  be  set  aside,  on  the  ground  that  the  writ 
was  not  legally,  and  properly  served. 

The  sheriff's  return,  endorsed  on  the  writ,  is  in  these  words : 
''  served  by  leaving  copy  at  the  Monongahela  House,  the  board- 
ing house  of  the  defendant,  with  John  McDonald  Crossan,  the 
proprietor  of  the  said  house,  by  order  of  plaintiffs'  attorney,  as 
per  endorsement  on  this  writ,  February  24, 1852 ;  so  answers," 
&c. 

The  rule  was  granted  on  the  allegation,  verified  by  affidavit, 
that  the  Monongahela  House  was  not,  at  the  date  of  the  service 
of  said  writ,  the  boarding  house  or  residence  of  the  defendant. 
Depositions  were  taken  by  the  plaintiffs,  and  read  on  the  argu- 
ment, for  the  purpose  of  disproving  the  allegation  upon  which 
the  rule  was  granted,  and  establishing  the  correctness  of  the 
sheriff's  return.  The  discussion  at  bar  turned  mainly  on  the 
question  whether,  at  the  date  of  the  service  of  this  writ,  the 
Monongahela  House  was,  in  point  of  fact,  the  resid^ce  of  the 
defendant,  within  the  meaning  of  the  act  directing  the  mode  in 
which  writ  of  summons  shall  be  executed,  in  cases  where  the  de- 
fendant cannot  conveniently  be  found,  and  where  he  resides,  in 
the  family  of  another.  But  the  view  which  we  take  of  this  case 
renders  the  decision  of  this  question  unnecessary. 

The  sheriff's  return  is  "  served  by  leaving  a  copy  at  the  Mon- 
ongahela House,  the  boarding  house  of  the  defendant,  with  John 
McDonald  Crossan,  the  proprietor  of  said  house,  February  24, 
1852."  The  other  part  of  the  return  is  immaterial  and  may  be 
stricken  out  as  surplusage.  As  between  the  parties  to  the  action, 
the  sheriff's  return  is  conclusive,  and  parol  evidence  is  inadmis- 
sible to  contradict  or  control  it.  The  case  of  Kleckner  v.  The 
County  of  Lehigh,  6  Whart.  66,  strikingly  resembles  the  present, 
and  is  decisive  of  the  question  raised  here.     There  the  sheriff's 
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return  was  as  follows :  ^^  September  19,  1840,  summoned  Philip 
Person,  personally,  this  day,  by  reading  the  within  to  him.  No- 
vember S,  1840,  summoned  Timothy  Weiss,  by  reading  the 
idthin  to  him,  and  also  handed  him  a  copy  of  the  same.  The 
said  Person  and  Weiss  are  said  to  be  two  of  the  commissioners  of 
Lehigh  county ;  so  answers,"  &c. 

Upon  the  affidavit  of  Weiss,  that  he  was  not,  at  the  date  of  the 
service  of  said  writ,  a  commissioner  of  the  county  of  Lehigh,  not 
having  sworn  or  subscribed  an  official  oath  required  by  law,  nor 
'having  acted  or  officiated  as  county  commissioner,  the  court 
granted  a  rule  on  the  plaintiff  to  show  cause  why  the  service  of 
the  writ  should  not  be  set  aside.  Upon  the  argument  of  the  rule, 
a  number  of  depositions  were  read  in  support  of  the  motion.  The 
court  made  the  rule  absolute,  on  the  ground  that  Weiss,  one  of 
the  persons  served,  was  not,  at  the  date  of  the  service  of  said 
writ,  a  commissioner  of  the  county  of  Lehigh,  and  that  service 
on  only  one  of  the  commissioners  was  not  sufficient.  But  the 
Supreme  Court,  on  a  writ  of  error,  reversed  the  judgment  of  the 
court  below,  and  remanded  the  cause  for  further  proceedings. 
Rogers,  J.,  in  delivering  the  opinion  of  the  court,  says :  '^  strike 
out  the  words  ^  said  to  be'  from  the  return  and  the  service  is  ab- 
solute and  positive  on  two  commissioners,  and  in  that  case  the 
court  cannot  discharge  the  county  on  motion,  but  will  leave  them 
to  their  remedy  by  action  against  the  sheriff.  In  Mentz  v.  Ham- 
man,  5  Whart.  150,  words  of  similar  import  were  stricken  out  as 
surplusage,  and  the  return  held  to  be  conclusive,  so  as  to  preclude 
evidence  to  contradict  or  explain  it.  It  cannot  be  endured  that 
a  sheriff  can  shield  himself  from  responsibility  by  the  use  of 
words  of  an  indefinite  character,  such  as  ^  said  to  be,'  or  ^  as  he 
understood,'  or  ^  as  he  has  been  informed,'  or,  we  may  add,  ^by 
order  of  plaintiff's  attorney.'  The  sheriff  cannot  complain  of 
this,  as  in  a  proper  case  he  can  claim  an  indemnity,  so  as  to  pro- 
tect himself  from  any  loss  that  may  arise  in  the  discharge  of  his 
duty.  As  the  return  must  be  considered  absolute  and  conclusive 
between  the  parties  to  the  action,  the  court  erred  in  setting 
aside  the  service  of  the  writ  by  the  introduction  of  extraneous 
proofs." 

In  Mentz  v,  Hamman,  it  is  said  that  a  sheriff^s  return  to  a 
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writ  is  conclusive  between  other  parties,  and  can  only  be  im- 
peached in  an  action  against  the  sheriff!  The  court  say,  ^  if  the 
return  of  the  sheriff  be  false,  or  there  be  any  neglect  of  duty  by 
the  under  sheriff*  or  bailiff,  the  sheriff  is  alone  responsible  to  the 
party  injured.  As  between  conflicting  execution  creditors  it 
cannot  be  gainsaid,  the  injured  party  having  an  adequate  remedy 
against  him.  This  principle,  if  it  needs  the  aid  of  authority,  was 
ruled  in  Diller  v.  Roberts,  IS  S.  k  R.  64,  and  Blythe  v.  Rich- 
ards, 10  Id.  266.  The  parol  evidence  was  given  to  contradict 
the  sheriff's  return  and  for  that  purpose  was  clearly  inadmissible, 
and  must  be  altogether  disregarded.  It  is  a  singular  feature  in 
this  case  that  the  sheriff  and  his  deputy  were  examined  to  the 
truth  of  the  return ;  and  this  of  itself  shows  the  wisdom  of  the 
rule  as  heretofore  established.  If  they  could  be  examined  for, 
they  may  be  examined  against  the  return ;  and  in  this  manner 
escapes  from  the  consequences  of  official  misconduct.  In  an 
action  against  the  sheriff^  the  truth  of  the  return  may  be  in- 
quired into ;  and  for  that  purpose  parol  evidence  will  be  compe- 
tent. 

Before  return  made  by  the  sheriff,  the  courts  have  always  in- 
terposed to  prevent  injustice,  but  they  cannot  alter  the  effect  of 
a  return ;  although  in  a  proper  case  they  may  enlarge  the  time 
for  making  it,  or  may  grant  leave  to  amend  it.  The  court  is 
always  anxious  to  protect  the  officer  in  the  discharge  of  his 
duty ;  but  at  the  same  time  we  must  be  careful  not  to  screen  him 
from  the  necessary  responsibility  to  suitors.  It  is  difficult  to 
calculate  the  mischief  which  may  arise  from  relaxing  those  whole- 
some restrictions  on  the  exercise  of  executive  authority.  Nor 
must  we,  for  one  moment,  give  countenance  to  the  practice  of 
introdudng  parol  testimony  to  control  the  sheriff's  return,  except 
in  an  action  against  him  for  official  misconduct."  To  the  same 
effect  as  to  the  conclusiveness  of  a  sherifi^s  return  as  between  the 
parties,  are  Zion  Church  v.  St  Peter's  Church,  6  W.  &  S.  216 ; 
M'Clelland  v.  Singluff,  7  Id.  184,  Sample  v.  Coulson,  9  Id.  62, 
and  he  may  add  Shoemaker  v.  Ballard,  8  Harris  92. 

The  syllabus  of  the  case  last  cited  is  this :  ^^  though  parol  evi- 
dence is  not  admissible  to  contradict  or  vary  a  sheriff's  return  to 
a  writ,  yet,  where  ambiguity  exists  in  it,  parol  proof  of  facts 
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consistent  with  and  not  appearing  on  the  face  of  the  return,  may 
be  heard  in  explanation,  and  to  show  the  truth  of  the  case." 
This  is  the  extent  to  which  the  court  has  gone  in  admitting  parol 
evidence  in  relation  to  sheriffs'  returns. 

But  in  this  case  the  attempt  is  not  to  explain  an  ambiguity 
in  the  sheriff's  return,  by  parol  proof  of  facts  not  inconsistent 
therewith,  but  to  contradict  the  return  itself.  This  cannot  be 
permitted  without  a  total  disregard  of  all  law,  and  virtually 
overturning  the  decisions  of  the  Supreme  Court.  If  this  court 
had  the  power,  we  see  no  reason  to  change  the  law  in  relation  to 
the  conclusiveness  of  a  sherifi^s  return  and  the  inadmissibility  of 
parol  evidence  to  contradict  or  control  it,  as  between  the  parties 
to  the  action.  The  rule,  as  established,  is  a  safe  and  practical 
one,  wholesome  in  its  provisions,  and  ought  to  be  adhered  to. 

We  have  quoted  more  largely  from  the  authorities  bearing  upon 
this  question  than  we  otherwise  should,  had  we  not,  on  the  argu- 
ment of  this  motion,  been  referred  to  some  one  or  more  cases,  in 
which  it  was  said  that  this  court  had  received  parol  evidence  to 
contradict  the  sheriff's  return,  and  upon  the  strength  thereof  had 
set  aside  the  returns  in  the  cases  referred  to.  A  practice  so  re- 
pugnant to  the  well-settled  rule  of  law  cannot  be  tolerated. 

Rule  discharged. 

Welsh  V.  BeU,  8  Casej  12  ;  Zion  Church  v.  St.  Peter'i  Church,  6  W.  &.  S 
217;  Eennard  0.  Railroad,  1  Phil.  41;  Patton  v.  Insurance  Co.,  1  Id.  396; 
Snyder  •.  Carfrey,  4  P.  F.  Smith  90. 


In  the  District  Court  of  Allegheny  County. 
Magill,  fob  use,  v.  Higoins  et  al. 

(Vol.  VII.,  p.  259.     1860.) 

1.  The  plaintiff  in  an  action  on  a  replerin  bond,  where  there  was  judgment 
of  nonsuit  in  the  action  of  replevin,  may  either  issue  a  idre  fadtu  guare  eX" 
ecuiionem  nan  or  a  $ei,fa.  suggesting  breaches :  Curtis  v.  Kearney,  2  Pittsb.  87. 

2.  But  he  is  not  at  liberty  to  suggest  breaches  and  forthwith  issue  an  exe- 
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cutioQ  for  the  penalty  of  the  judgment,  to  be  released  on  payment  of  the 
value  of  the  property  repleried,  with  interest  and  costs. 
3.  The  defendants  are  entitled  to  a  day  in  court,  and  besides,  the  sureties  are 
not  concluded  by  the  value  fixed  on  the  property  in  the  replerin. 

No.  42,  July  Term,  1857,  fi.  fa.    Rule  to  show  cause,  etc. 
6?.  P.  JSamilUmy  for  the  rule. 
Bart(mi  contra. 

Per  Curiam. — This  is  a  rule  to  show  cause  why  the  execution 
issued  in  this  case  should  not  be  set  aside  at  the  cost  of  the 
plaintiff. 

The  judgment  was  entered  on  a  replevin  bond  with  warrant  of 
attorney  annexed,  given  by  the  defendants  to  the  sheriff,  to  in- 
demnify him  for  executing  a  writ  of  replevin  in  No.  575,  July 
T.  1855,  at  the  suit  of  James  Higgins  against  DalzeU,  M'Farland 
&  Go.  The  writ  of  replevin  was  executed  by  serving  a  copy  on 
the  defendants,  and  delivering  the  property  therein  described  to 
Higgins's  attorney.  The  action  of  replevin  was  set  down  for 
trial,  and  when  reached,  the  plaintiff  was  called  and  judgment  of 
nonsuit  was  entered  against  him.  Thereupon  the  defendant 
DalzeU  took  an  assignment  of  the  judgment  entered  on  the  re- 
plevin bond,  and  having  suggested  as  a  breach  the  failure  to 
prosecute  the  action  of  replevin,  and  the  judgment  of  nonsuit 
therein,  directed  an  execution  to  be  forthwith  issued  for  the 
penalty,  to  be  released  on  payment  of  the  value  of  the  property 
replevied,  with  interest  from  the  date  of  the  bond,  costs  of  suit 
of  the  action  of  replevin  and  costs  in  this  case.  Two  of  the 
defendants,  sureties  of  Higgins  in  the  bond,  have  applied  to  have 
the  execution  set  aside,  on  the  ground  that  it  was  improperly 
issued.  Upon  the  judgment  of  nonsuit  in  the  action  of  replevin, 
the  plaintiff  in  this  case  might  either  have  issued  a  scire  facias  quare 
ezectttionemnon  or  a  scire  facias  suggesting  breaches,  as  ruled  by 
this  court  in  the  case  of  Curtis,  for  use,  v.  Kearney,  No.  568,  April 
Term,  1854 :  supra^  87.  The  opinion  filed  in  that  case  is  re- 
ferred to,  as  containing  the  reasons  and  the  authority  in  support 
of  this  position.    But  the  plaintiff  was  not  at  liberty  to  suggest 
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1)reaches  and  issae  an  ezecntion  for  the  penalty  of  the  judgment, 
to  be  released  on  payment  of  the  value  of  the  property  replevied 
irith  interest  and  costs.  The  defendants  were  entitled  to  a  day 
in  court,  and  besides,  the  sureties  are  not  concluded  by  the  value 
fixed  on  the  property  by  the  plaintiff  in  the  replevin.  We  are 
therefore  of  opinion  that  the  execution  was  improvidently  issued, 
and  that  it  must  be  set  aside  at  plaintiff's  costs. 

Rule  absolute. 


In  the  DUtriet  Court  of  Allegheny  County. 
Shrivbr  &  DiLwoRTH  V.  Harbaugh  &  Magill. 

(Vol.  VII.,  p.  265.     1860.) 

1.  Where  a  garnishee  in  foreign  attachment,  after  service  of  the  writ  npon 
him,  points  out  to  the  officer  the  property  claimed,  informing  him  that  it 
is  in  dispute,  and  requests  him  to  take  it  into  actual  possession,  it  being 
capable  of  seizure,  and  the  officer  informs  him  that,  the  plaintiff  having 
refused  to  indemnify  him,  he  does  not  attach  the  goods  and  has  no  claim 
whatever  upon  them,  the  goods  are  not  bound  by  the  writ,  an(^  the  gar- 
nishee is  not  liable  to  the  plaintiff  therefor. 

2.  The  plaintiff's  remedy  for  any  damage  sustained  is  against  the  officer. 

At  No.  761,  November  Term,  1858. 

Burgwiifiy  for  plaintiffs. 

JSamiUon  and  Acheson,  for  defendants. 

The  opinion  of  the  court  on  the  reserved  question,  was  deliv- 
ered, February  11, 1860,  by 

Hampton,  P.  J. — This  case  comes  before  us  on  a  question  of 
law  reserved  at  the  trial  for  the  determination  of  the  court  in 
banc. 

The  facts  out  of  which  the  question  arises  are  as  follows :  The 
present  plaintiffs  sued  out  a  writ  of  foreign  attachment  to  No. 
571,  November  Term,  1856,  against  one  William  Porter,  a  non 
resident,  and  summoned  Springer  Harbaugh  and  William  Magill 
as  garnishees.    A  judgment  was  obtained  against  Porter,  on  the 
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12th  of  January,  1857,  for  $648  49.  SabseqaenUj  this  scire 
facias  was  issued  and  serred  on  these  defendants  as  garnishees, 
to  which  they  put  in  severally  the  plea  of  nuUa  bandj  and  the  two 
cases  were  tried  together. 

The  property  in  question  consisted  of  ten  sacks  of  wool,  which 
were  in  the  possession  of  Harbaugh  as  bailee  of  MagiU,  the  other 
defendant,  who,  while  sheriff  of  this  county,  had  seized  the  same 
with  other  wool,  under  another  foreign  attachment  in  favor  of 
Bobinson  &  Co.,  of  Philadelphia,  as  the  property  of  William 
Porter,  then  in  possession  of  the  0.  &  P.  R.  R.  Co.,  and  placed 
it  in  the  custody  of  Harbaugh  for  safe  keeping.  On  the  9th  of 
October,  1855,  the  plaintiffs  in  this  case  sued  out  a  writ  of  for- 
eign attachment  against  William  Porter,  which  was  placed  in  the 
hands  of  Sheriff  Patterson,  who  had  in  the  meantime  come  into 
office,  on  the  26th  of  the  same  month.  The  writ  is  in  the  usual 
form,  directing  the  sheriff  to  attach  the  said  Porter  by  all  and 
singular  his  goods  and  chattels,  lands  and  tenements,  in  whose 
hands  or  possession  soever  the  same  might  be ;  and  directing  him 
to  summon  William  MagiU  and  Springer  Harbaugh,  and  all  other 
persons  in  whose  hands  or  possession  the  said  goods  and  chattels, 
lands  or  tenements,  or  any  of  them  may  be  attached. 

To  this  writ  the  sheriff  made  the  following  return,  viz : 

*'  Executed  this  writ  by  serving  a  copy  on  Springer  Harbaugh, 
and  by  summoning  him  as  garnishee.  Also  by  copy  on  William 
MagiU,  and  by  summoning  him  as  garnishee,  October  29, 1855." 

On  the  trial  of  the  cause  the  plaintiffs  only  claimed  the  value 
of  ten  sacks  of  wool,  which  were  all  the  property,  goods  or  effects 
alleged  to  be  in  the  defendant's  possession  belonging  to  WiUiam 
Porter,  and  his  title  to  this  wool  was  strongly  contested  by  the 
defendants.  That  question  however  does  not  arise  here.  The 
defendants  produced  aa  a  witness,  Edward  Campbell,  jr.,  who 
testified  under  exception,  as  foUows,  viz: 

"  I  was  deputy  sheriff  in  November,  1855,  when  the  writ  of 
attachment  in  this  case  was  put  into  my  hands.  I  sent  another 
deputy  of  the  sheriff  to  serve  the  writ.  He  reported  that  he  had 
served  the  writ ;  I  learned  either  from  the  deputy  or  Harbaugh, 
am  not  certain  which,  that  the  wool  in  question  was  claimed  by 
H.  Robinson  &  Co.    I  then  gave  notice  to  Mr.  Selden,  the  at- 
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torney  for  the  plaintiffs,  that  I  woald  not  make  actaal  seizure  of 
the  wool  Trithoat  indemnity  from  the  plaintiffis.  Mr.  Selden  de- 
clined to  indemnify  the  sheriff,  alleging  that  the  service  of  the 
writ  already  made  was  sa£Scient  to  hold  the  wool  without  actual 
seizure.  I,  of  course,  then  refused  to  take  actual  possession  of 
the  wool^  and  so  informed  Harbaugh.  Harbaugh  repeatedly 
afterwards  requested  me  to  take  actual  possession  of  the  wool,  if 
I  intended  to  hold  it,  and  release  him  from  the  possession  of  it. 
I  refused  to  do  so,  repeatedly,  without  indemnity  from  the  plain- 
tiffs, which  was  refused." 

The  witness  then  identified  a  letter  written  by  him  to  Har- 
baugh, after  frequent  importunity  by  the  latter,  that  he  would 
give  him  something  in  writing.     The  letter  is  as  follows,  viz : 

^*Shriver  &  Dilworth^  No.  671,  November  Term,  1856. 
V.  >  Foreign  attachment. 

William  Porter.      J    Springer  Harbaugh,  garnishee. 

"S.  Harbaugh — Dear  Sir — Mr.  Selden,  the  attorney  for  the 
plaintiffs  in  the  above  case,  has  been  informed  that  you  have  in 
your  possession  no  property  of  William  Porter,  and  that  the  wool 
supposed  to  belong  to  said  Porter  is  claimed  by  H.  Robinson  & 
Co.,  and  he  refuses  to  indemnify  the  sheriff,  or  to  show  us  any 
property  in  your  possession  to  be  attached  under  said  writ. 

^^  The  sheriff  has  therefore  no  claim  upon  the  said  wool,  or  any 

other  goods  in  your  possession,  and  claims  to  hold  none  by  virtue 

of  siud  attachment. 

"  Edward  Campbell,  Jr., 

"for  RoDY  Patterson. 
'' December  21yl855r 

On  the  trial  of  the  cause  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury.  "  That  the  mere  service  by  the 
sheriff  of  a  copy  of  the  writ  of  foreign  attachment  on  the  defend- 
ants, on  the  29th  October,  1866,  did  not  bind  the  wool  in  ques- 
tion, and  the  verdict  must  be  for  the  defendants ;  because  the 
uncontradicted  evidence  shows,  that  said  wool  was  susceptible  of 
seizure  or  manual  occupation  by  the  sheriff,  who  being  informed 
that  the  same  was  claimed  by  Robinson  &  Company,  called  on 
plaintiffs  for  indemnity  before  executing  said  writ  as  to  said  wool. 
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which  indemnity  the  plaintiflb  declined  to  give ;  whereupon  the 
sheriff  refused  to  execute  said  writ,  as  to  said  wool,  and  notified 
the  defendant,  Harbaugh,  of  such,  his  refusal,  and  that  he  had 
no  claim  on  said  wooL" 

The  court  reserved  this  question,  and  instructed  the  jury,  fro 
formay  that  the  evidence  referred  to  in  the  defendant's  point, 
taking  it  all  to  be  true,  did  not  constitute  a  valid  defence  to  this 
action.  The  jury  found  a  verdict  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  in  banc  on  the  question  reserved. 

The  question  raised  by  this  record  is  one  of  importance,  as 
affecting  the  rights  of  garnishees,  as  well  as  the  safety  of  the 
sheriff  and  the  interests  of  creditors.  We  shall  consider  this 
question  as  if  all  that  Mr.  Campbell  testified  to  had  taken  place, 
at,  and  immediately  subsequent  to,  the  time  of  the  service.  For 
certainly  it  can  make  no  difference  in  principle ;  because  if  the 
sheriff  was  bound  to  seize  the  goods  at  the  time  the  writ  was 
served,  he  continued  to  be  so  bound  as  long  as  they  were  capable 
of  manual  occupation,  and  the  writ  remained  in  his  hands.  The 
writ  was  evidently  still  in  his  hands  when  he  went  to  Mr.  Selden 
and  demanded  indemnity ;  and  the  goods  remained  in  the  hands 
of  Harbaugh  capable  of  seizure,  because  he  requested  the  deputy 
repeatedly  to  take  possession  of  them,  and  besides,  according  to 
the  provisions  of  the  Act  of  Assembly,  the  sheriff  is  first  to  go 
to  the  person  in  whose  hands  the  goods  are  supposed  to  be,  and 
declare  in  the  presence  of  one  or  more  persons,  that  he  attaches 
the  goods,  which  goods  after  such  service,  shall  be  bound  by  such 
writ,  and  be  in  the  officer's  power,  and  if  capable  of  seizure,  he 
shall  secure  the  same.  But  this  possession  is  not  to  be  taken 
until  after  the  service  of  the  attachment,  showing  very  clearly 
that  the  officer  may  take  the  goods  into  his  custody  at  any  time 
after  the  service,  while  the  writ  remains  in  his  hands. 

The  question  then  to  be  determined  is,  whether,  the  garnishee 
would  be  liable  in  this  action,  if,  when  the  deputy  came  to  serve 
the  writ  upon  him,  he  had  pointed  out  to  him  the  property 
claimed,  informing  him  it  was  in  dispute,  and  requested  him  to 
take  it  into  actual  possession  so  as  to  relieve  him  from  all  re- 
sponsibility— and  the  officer  informed  him  that  he  had  demanded 
security  from  the  plaintiffs,  who  had  refused  to  ^ve  it,  and  there- 
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fore  he  did  not  attach  the  goods,  and  had  no  claim  whatever  on 
them,  and  the  officer  then  handed  him  a  copy  of  the  writ,  and 
made  his  return  as  was  done  in  this  case. 

The  remedy  by  foreign  attachment  is  a  proceeding  in  rem^  and 
not  in  personam^  for  the  purpose  of  procuring  the  appearance  of 
a  debtor  who  resides  out  of  the  state.  The  sheriff  is  commanded 
to  attach  the  defendant  by  all  and  singular,  his  goods  and  chat- 
tels, lands  and  tenements,  so  that  he  be  and  appear,  &c.,  that  is, 
he  is  commanded  to  seize  and  take  possession  of  all  the  goods 
and  chattels  of  the  defendant,  wherever  he  can  find  them,  and 
hold  them  as  pledges  that  the  defendant  will  appear  and  answer, 
or  in  default  thereof  that  they  shall  be  forthcoming  to  satisfy  the 
plaintiff's  claim.  The  legal  meaning  of  the  words,  ^^  to  attach," 
is  to  seize  and  take  into  custody.  In  criminal  law  an  attachment 
is  a  writ  requiring  the  sheriff  to  apprehend  a  particular  person, 
who  has  been  guilty  of  a  contempt  of  court,  and  bring  him  before 
the  court ;  and  in  civil  practice,  says  Bouvier  (Law  D.  tit.  Attach- 
ment), it  is  a  writ  issued  by  a  court  of  competent  jurisdiction, 
commanding  the  sheriff  or  other  proper  officer,  to  seize  any  pro- 
per^, credit  or  right  belonging  to  the  defendant,  in  whatsoever 
hands  the  same  may  be  found,  to  satisfy  the  demand  which  the 
plaintiff  has  against  him. 

The  48th  section  of  the  Act  of  16th  June,  1886,  provides,  that 
*'  in  case  of  personal  property  the  attachment  shall  be  executed 
as  follows,  to  wit :  The  officer  to  whom  such  writ  shall  be  directed, 
shall  go  to  the  person,  in  whose  hands  or  possession  the  defend- 
ant's goods  or  effects  are  supposed  to  be,  and  then  and  there 
declare,  in  the  presence  of  one  or  more  credible  persons  of  the 
neighborhood,  that  he  attaches  the  said  goods  or  effects ;"  and  the 
50th  section  provides,  that  ^^  the  goods  and  effects  of  the  defend- 
ant in  the  attachment,  in  the  hands  of  the  garnishee,  shall, 
after  such  service,  be  bound  by  such  writ,  and  be  in  the  officer's 
power,  and  if  susceptible  of  seizure  or  manual  occupation,  the 
officer  shall  proceed  to  secure  the  same,  to  answer  and  abide  the 
judgment  of  the  court  in  that  case,  unless  the  person  having  the 
possession  thereof  will  give  security  therefor." 

The  provisions  of  this  act  are  in  affirmance  of  the  law  as  it 
stood  before,  and  are  couched  in  terms  so  plain  that  he  who  runs 
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may  read.  The  duty  of  the  sheriff  to  take  the  property  attached 
into  his  actual  possession,  if  susceptible  of  seizure,  is  imperative, 
unless  the  defendant  chooses  to  give  security  therefor :  Morgan 
V.  Watmough,  5  Whart.  125.  And  in  this  respect  it  is  similar  to 
the  proceeding  in  replevin.  In  either  case  the  defendant  may 
retain  the  possession  by  giving  security  for  its  delivery  in  case  of 
a  recoveiy  by  the  plaintiff.  But  in  neither  case  does  he  obey  the 
exigency  of  his  writ  by  merely  serving  a  copy  on  the  defendant 
or  garnishee.  The  meaning  of  the  legislature  in  regard  to  the 
duty  of  the  sheriff  is  too  clear  to  admit  of  doubt  or  hesitation. 

But  it  is  said  this  provision  was  enacted  for  the  benefit  of  the 
plaintiff,  in  order  that  the  property  might  be  secured  to  answer 
his  demand.  This  is  very  true  so  far  as  the  rights  of  the  defend- 
ant in  the  writ  are  concerned.  Because  by  entering  an  appear- 
ance he  can  have  the  attachment  dissolved,  and  his  property 
released.  But  how  is  it  with  the  garnishee  ?  Has  he  no  rights 
to  be  guarded,  no  interests  to  be  protected  ?  Must  he  be  sub- 
jected to  expense  and  annoyance  when  he  is  in  no  default  ?  He 
has  done  all  the  law  required  him  to  do  by  offering  to  deliver  up 
the  property  to  the  sheriff.  He  had  no  means  of  dissolving  the 
attachment,  and  if  the  doctrine  now  contended  for  be  correct,  he 
can  make  no  disposition  of  the  property,  but  is  bound  to  take 
care  of  it,  and  run  the  risk  of  its  destruction  by  fire,  or  flood,  or 
any  other  casualty,  for  an  indefinite  period  of  time.  In  other 
words,  he  is  compelled  to  do  what  the  plaintiffs  were  unwilling  to 
do  by  indemnifying  the  sheriff. 

But  if  the  law  be  not  as  we  have  supposed,  in  case  of  a  refusal 
by  the  sheriff  on  request  to  take  possession  of  the  property,  still 
there  is  another  fact  in  this  case  which  is  fatal  to  the  plaintiff's 
right  to  recover.  On  the  27th  of  December,  1855,  about  two 
months  after  the  service  of  the  writ,  the  sheriff  notified  the  gar- 
nishee in  writing,  that  he  ^^  had  no  claim  upon  this  wool  or  any 
other  goods  in  his  possession,  and  claimed  to  hold  none  by  virtue 
of  said  attachment."  And  in  consequence  of  said  notice,  a  few 
days  afterwards,  viz.  the  31st  of  December,  the  wool  was  given 
up  to  Robinson  &  Go.  of  Philadelphia. 

Now  this  is  a  scire  facias  sur  garnishment,  which  implies  that 
the  garnishee  has  been  warned  or  notified  by  the  sheriff  that  he 
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has  attaclied  all  the  property,  goods  and  effSdcts  of  the  defendant, 
in  his  possession,  and  that  the  garnishee  will  be  required  to  appear 
and  surrender  up  the  goods  to  answer  the  plaintiff's  demand,  or 
pay  their  full  value  in  default  thereof.  In  Bingham  v.  Lamping, 
2  Casey  840,  Mr.  Justice  Lowrie  says,  ^^  the  utmost  effect  that 
can  be  given  to  such  a  service  is,  to  treat  it  as  a  notice  to  the 
garnishee  to  retain,  in  order  to  answer  the  purposes  of  the 
attachment,  any  goods  of  the  defendant  that  may  be  in  or  may 
come  into  his  hands.  The  duty  imposed  upon  him  by  this  notice 
was,  that  he  should  not  allow  any  goods  which  he  knew,  or 
which  the  law  charged  him  with  the  duty  of  knowing,  to  be  the 
property  of  the  defendant,  to  pass  out  of  his  hands." 

Now  if  the  utmost  effect  that  could  be  given  to  this  service  was 
to  treat  it  as  a  notice  to  the  garnishee  to  retain  the  goods  of 
Porter  in  his  hands,  that  effect  was  entirely  destroyed  by  a  written 
notice  from  the  same  officer,  that  he  had  attached  no  goods  in  his 
hands,  and  claimed  to  hold  none  by  virtue  of  such  service.  This 
of  itself  would  be  a  sufficient  answer  to  the  present  action,  and 
if  the  plaintiffs  sustained  any  damage,  their  remedy  would  be 
against  the  sheriff. 

For  these  reasons  we  are  of  opinion  that  the  law  is  with  the 
defendants  on  the  question  reserved. 

The  prothonotary  is  directed  to  enter  judgment  for  the  defend- 
ants on  the  question  reserved,  non  obstante  veredi^. 


In  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania.   In  Equity. 

Gracb  Loneroak  v.  James  Fenlon. 

(Vol.  VII.,  p.  266.     1860.) 

1.  When  the  answer  to  a  bill  in  equity  is  fully  responsive,  the  answer  will 
preyail,  unless  it  is  orercome  by  the  testimony  of  two  witnesses  to  the  sub- 
stantial facts,  or  at  least  by  one  witness,  and  other  attendant  circumstancea 
which  supply  the  want  of  another  witness. 

2.  Contemplation  of  insolvency  is  not  a  <^ contemplation  of  bankruptcy" 
within  the  meaning  of  the  Act  of  Congress  of  1841. 

3.  A  judgment  creditor  must  have  notice  of  a  prior  act  of  bankruptcy,  or  of 
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the  intention  of  the  bankrupt  to  take  the  benefit  of  the  act,  before  his 
judgment  can  be  assailed. 

4.  The  Taliditj  of  the  Judgment  cannot  be  called  in  question  in  a  collateral 
proceeding. 

5.  After  the  lapse  of  sixteen  years  from  the  date  of  the  judicial  sale  under 
the  judgment,  a  chancellor  will  not  decree  that  it  shall  be  set  aside,  at  the 
instance  of  the  rendee  of  the  assignee  in  bankruptcj. 

0.    W.  Bobb  and  ShaUr^  for  the  complainant      Q-eo.  P. 
JSamUUm^  for  the  respondent. 

Opinion  of  the  court,  delivered  Feb.  22,  1860,  by 
McGandless,  Dist  J. — ^Q^iis  case  comes  before  us,  upon  bill, 
answer  and  testimony.  The  bill  charges  substantially,  that  Ken- 
nedy Lonergan  was  the  owner  of  thirty  lots  of  ground  in  the 
seventh  ward  of  the  city  of  Pittsburgh,  purchased  from  Mrs. 
Sarah  B.  Fetterman,  the  whole  consideration  money  of  which 
was  not  fully  paid.  That  being  an  extensive  railroad  contractor 
he  became  largely  involved,  owing  to  the  inability  of  the  Hia- 
watha Tennessee  Railroad  Company  and  the  Little  Miami  Bail- 
road  Company  to  meet  their  liabilities  to  him.  That  on  the  24th 
of  March,  1812,  he  executed  a  judgment  bond  to  John  M^Divitt 
for  $8000,  and  another  to  the  respondent  for  $5000,  and  that 
these  were  executed  in  contemplation  of  bankruptcy.  That 
Fenlon  advised  him  to  take  the  benenefit  of  the  bankrupt  law, 
and  that  to  the  prejudice  of  the  general  creditors.  Fenlon,  on 
10th  July,  1842,  caused  these  bonds  to  be  entered  up  to  operate 
as  liens  upon  the  real  estate  so  purchased.  That  the  judgment 
to  Fenlon  was  without  consideration,  and  in  fraud  of  the  rights 
of  creditors.  That  he  caused  these  lots  to  be  sold  by  the  sheriff, 
and  purchased  the  same  for  $2010,  when  they  cost  Lonergan 
$7250,  and  are  now  worth  $20,000.  That  on  the  20th  of  De- 
cember, 1842,  upwards  of  five  months  after  the  judicial  sale, 
Lonergan  filed  his  application  in  the  District  Court  of  the 
United  States  for  the  District  of  Ohio,  and  was  declared  a  bank- 
rupt, and  on  the  4th  day  of  February,  1843,  he  was  discharged, 
and  received  his  certificate  as  a  bankrupt.  On  the  16th  of 
December,  1852,  nearly  ten  years  afterwards,  the  assignee  in 
bankruptcy,  at  public  sale,  and  under  an  order  of  the  proper 
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court,  Bold  these  lots  to  the  complainant  for  the  sam  of  seventj- 
two  dollars.  The  sale  was  approved,  and  a  deed  made  to  the  yen- 
dee,  the  widow  of  Kennedy  Lonergan.  The  bill  does  not  charge, 
but  it  appears  in  the  eyidence,  that  Lonergan  died  in  1851. 
The  complainant  alleges  that  she  is  the  owner  of  the  lots  in 
question,  that  she  has  no  adequate  remedy  at  law,  prays  the 
court  to  decree  the  same  to  her,  and  that  the  respondent  may 
be  perpetually  enjoined  from  disposing  of  the  same. 

To  eyery  material  part  of  this  hill  the  answer  is  fully  respon- 
siye ;  and  in  such  case  the  rule  in  equity  is,  ^^  that  unless  it  is 
oyercome  by  the  testimony  of  two  witnesses  to  the  substantial 
&jotaj  or  at  l^ast  by  one  witness,  and  other  attending  circum- 
stances which  supply  the  want  of  another  witness,  and  thus 
destroy  the  statem^t  of  the  answer,  or  demonstrate  its  incredi- 
bility, or  insufficiency  as  eyidence,  the  answer  must  prevail :"  9 
Cranch  858;  8  Greenleaf  296. 

Guided  by  this  rule,  let  us  examine  the  complainant's  proofs. 

It  is  contended  that  the  judgment  to  Fenlon  was  without  con- 
sideration— and  that  he  was  partieeps  erinUnis  in  procuring  its 
confession,  to  the  prejudice  of  the  general  creditors  of  the  bank- 
rupt estate.  The  exhibits  attached  to  the  answer  show  that  he 
was  a  meritorious  creditor,  and  from  the  testimony  of  M^Diyitt, 
it  is  clear  that  in  eyeiything  connected  with  the  execution  of 
the  bond,  and  its  entry  as  a  lien,  Fenlon  was  comparatively 
passive.  It  was  held  by  M^Divitt  for  nearly  four  months,  and 
then  only  entered  upon  advice  from  Lonergan  that  he  could  not 
get  through  with  his  difficulties. 

The  second  branch  of  this  point  made  by  complainant's  coun- 
sel brings  up  the  main  question  in  this  case. 

Was  the  judgment  to  Fenlon  confessed  in  contemplation  of 
bankruptcy,  and  at  that  date,  had  Fenlon  notice  of  the  intention 
of  the  bankrupt  to  take  the  benefit  of  the  act  ?  This  is  depend- 
ant principally  upon  what  occurred  at  the  execution  of  the  bond, 
and  to  understand  it  properly  we  must  eviscerate  the  testimony 
ofM'Divitt. 

He  says :  '^  The  bonds  were  given  to  protect  us  against  loss, 
in  the  event  of  his  becoming  insolvent  and  not  being  able  to  get 
through  with  his  difficulties." 
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When  further  interrogated,  Mr.  M'Divitt  says :  "  Mr.  Loncr- 
gan  may  have  expressed  fears  that  he  would  have  to  do  it  (take 
the  benefit  of  the  bankrupt  law)  as  he  was  a  good  deal  frightened 
about  the  condition  of  his  business  then." 

All  this  took  place  at  Cincinnati,  where  the  witness  was  called 
by  a  letter  from  Lonergan  to  Fenlon,  and  in  the  contents  of 
which  both  were  equally  interested. 

Now  what  is  the  construction  adopted  by  the  Supreme  Court 
of  the  United  States,  as  to  the  expression,  in  the  act,  ^^  contem- 
plation of  bankruptcy." 

They  say,  in  13  Howard  168,  that  the  word  bankruptcy  occurs 
many  times  in  the  act.  It  is  entitled  ^^  An  Act  to  establish  a 
uniform  system  of  bankruptcy."  And  the  word  is  manifestly 
used  in  other  parts  of  the  law  to  describe  the  legal  status  to  be 
ascertained  and  declared  by  a  judicial  decree.  It  cannot  be 
easily  admitted  that  this  very  precise  and  definite  term  is  used, 
in  this  clause,  to  signify  something  quite  different.  It  is  cer- 
tainly true,  in  point  of  fact,  that  even  a  merchant  may  contem- 
plate insolvency  and  the  breaking  up  of  his  business,  and  yet  not 
.  contemplate  bankruptcy.  He  may  confidently  believe  that  his 
personal  character,  the  state  of  his  affairs  and  the  disposition  of 
his  creditors,  are  such  that,  when  they  have  examined  into  his 
condition,  they  will  extend  the  times  of  payment  of  their  debts, 
and  enable  him  to  resume  his  business.  A  person  not  a  mer- 
chant or  banker,  and  consequently  not  liable  to  be  proceeded 
against  and  made  a  bankrupt,  though  insolvent,  may  have  come 
to  a  determination  that  he  will  not  petition.  The  contemplation 
of  one  of  these  states  not  being  in  fact  the  contemplation  of  the 
other,  to  say  that  both  were  included  in  a  term  which  describes 
only  one  of  them,  would  be  a  departure  from  sound  principles  of 
interpretation.  The  object  of  the  provisos  was  to  protect  bond 
fide  dealings  with  the  bankrupt  more  than  two  months  before  the 
filing  of  the  petition  by  or  against  him,  provided  the  other  party 
was  ignorant  of  such  an  intent  on  the  part  of  the  bankrupt  as 
made  the  security  invalid  under  the  first  enacting  clause.  And 
the  language  is,  ^^  provided  that  the  other  party  to  any  such 
dealings  or  transactions  had  no  notice  of  a  prior  act  of  bank- 
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raptcy  or  of  the  intention  of  the  bankrupt  to  take  the  benefit  of 
this  act." 

These  facts,  of  one  of  which  a  band  fide  creditor  most  have 
notice,  to  render  his  security  void,  if  taken  more  than  two  months 
before  the  filing  of  the  petition,  can  hardly  be  supposed  to  be 
different  from  the  facts  which  must  exist  to  render  the  security 
Toid  under  the  first  clause ;  or,  in  other  words,  if  it  be  enough 
for  the  debtor  to  contemplate  a  state  of  insolvency,  it  could 
hardly  be  required  that  the  creditor  should  have  notice  of  an  act 
of  bankruptcy  or  an  intention  to  take  the  benefit  of  the  act. 

It  would  seem  that  notice  to  the  creditor  of  what  is  sufficient 
to  avoid  the  security,  must  deprive  him  of  its  benefits,  and  con- 
sequently, if  he  must  have  notice  of  something  more  than  insol- 
vency, something  more  than  insolvency  is  required  to  render  the 
security  invalid ;  and  that  we  may  safely  take  this  description  of 
the  facts,  which  a  creditor  must  have  notice  of  to  avoid  the  secu- 
rity, as  descriptive  also  of  what  the  bankrupt  must  contemplate 
to  render  it  void. 

At  what  time,  then,  had  Lonergan  contemplated  an  act  of 
bankruptcy,  or  a  decree  adjudging  him  a  bankrupt  upon  his  own 
petition  ?  He  gave  the  bond  on  the  24th  of  March,  1842.  He 
continued  his  business  during  part  of  the  summer  of  that  year. 
Not  until  July  did  he  write  to  M^Divitt  to  enter  up  the  judg- 
ments, and  in  December  following  he  filed  his  application  for  the 
benefit  of  the  Bankrupt  Law. 

During  the  nine  months  intervening  between  the  execution  of 
the  bond  and  the  filing  of  his  petition,  he  may  have  been  harassed, 
embarrassed  and  insolvent ;  but  it  does  not  follow  that  he  con- 
templated an  act  of  bankruptcy. 

What  Cady  relates  as  happening  on  St.  Patrick's  day,  1842, 
and  the  matters  detailed  by  Thomas  A.  Lonergan,  do  not  mili- 
tate against  this  view  o^  the  case,  although  the  latter  witness  was 
disingenuous  enough  to  suppress  his  relationship  to  the  parties, 
and  the  fact  that  he  was  but  nine  or  ten  years  of  age  when  the 
principal  circumstances  to  which  he  testified  occurred. 

The  testimony  does  not  support  the  allegation  of  the  bill,  that 
the  bond  to  Fenlon  was  given  in  contemplation  of  bankruptcy, 
and  if  it  did,  it  fails  to  show  that  Fenlon  had  notice  of  it.     He 
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is,  therefore,  clearly  within  the  first  and  second  provisos  to  the 
second  section  of  the  Bankrupt  Law. 

Entertaining  these  views,  it  is  unnecessary  to  reconcile  the 
conflicting  opinions  as  to  the  exclusive  jurisdiction  of  the  Bank- 
rupt Court,  in  a  proceeding  to  ascertain  the  validity  of  this 
judgment. 

We  hold  that  it  cannot  be  assailed  in  a  collateral  action,  and 
that  this  court  is  not  the  forum  in  which  to  test  it.  It  remained 
undisturbed  during  more  than  seven  years  of  the  life  of  the  bank- 
rupt, and  now,  with  the  proofs  before  us,  no  chancellor  would 
decree  that  a  judicial  sale,  occurring  under  it  sixteen  years  ago, 
should  be  set  aside  at  the  instance  of  the  vendee  of  the  assignee 
in  bankruptcy. 

Upon  the  whole  case,  we  are  of  opinion,  that  the  complainant 
is  not  entitled  to  the  relief  prayed  for,  and  the  bill  is  dismissed 
at  the  costs  of  complainant. 


In  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania. 

Dobbin  v.  Thb  Gountt  of  Allbghbkt. 

(Vol.  Vn.,  p.  282.     I860.) 

1.  The  issue  of  a  special  jf. /a.  under  the  Act  of  1834,  and  which  has  been  ex- 
ecuted and  returned  by  the  marshal,  does  not  conclude  the  plaintiff,  but 
he  may  resort  to  his  common  law  writ  of  fi.  fa. ,  to  obtain  satisfaction  of  his 
judgment. 

2.  He  may  have  several  writs  in  succession ;  or  sueing  out  one,  he  may  aban- 
don it  before  it  is  executed,  and  sue  out  another;  or  he  may  even  have 
several  writs  running  at  the  same  time,  provided  they  all  be  of  the  same 
species. 

3.  The  taking  out  of  the  writ  is  not  an  election,  but  only  in  order  to  an  elec- 
tion. 

4.  An  attachment  execution,  under  the  Act  of  1836,  is  in  substance,  if  not  in 
form,  an  execution,  and  such  writ  may  issue  pending  Afi,fa, 

5.  The  remedies  of  a  plaintiff  are  cumulative  and  successive,  and  the  pursuit 
of  one  remedy  will  not  deprive  him  of  another. 
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6.  The  courts  of  the  TJnited  States  may,  in  their  discretion,  adopt  anj  part, 
or  all  of  the  remedies  provided  by  the  legislature  of  a  state. 

7.  This  delegation  of  power  by  Congress,  held  to  be  constitutional,  by  the 
Supreme  Court  of  the  United  States. 

8.  The  adoption  of  the  Act  of  Assembly  of  Pennsylyania,  of  1834,  as  part  only 
of  the  final  process  of  the  United  States  Circuit  Court,  to  enforce  judgments 
against  counties,  held  to  be  within  the  limits  of  their  legitimate  and  consti- 
tutional powers. 

This  was  a  motion  to  set  aside  ajf?./a.,  by  virtue  of  which  the 
U.  S.  Marshal  had  levied  on  14,000  shares  of  stock  in  the  Al- 
legheny Valley  Bailroad  Company,  and  15,000  shares  in  the 
Connellsville  Railroad  Company,  owned  by  the  defendant. 

Judge  Shdkr^  for  the  plaintiff;  Mr.  Q-eyer  and  Mr.  WtlliamSj 
for  the  defendant. 

Opinion  of  the  court,  delivered  March  13th,  1860,  by 
McCandlbss,  J.,  sitting  at  Circuit. — ^This  case  was  tried  by 
jury  at  the  last  term.  A  verdict  was  rendered  for  plaintiff,  on 
the  28th  of  November,  for  the  sum  of  $7525  50,  and  a  judgment 
entered  on  the  6th  day  of  December,  1859.  On  the  19th  of  the  same 
month  plaintiff's  counsel  issued  a  special^. /a.  under  the  Act  of 
1834,  returnable  to  the  first  Monday  of  February.  On  the  4th 
of  February  the  marshal  made  his  return  to  this  writ,  and  it  not 
appearing,  either  by  it  or  aliunde^  that  at  the  date  of  the  service 
there  were  ^^  any  unappropriated  moneys  in  the  treasury  of  the 
county,"  nor  that  ^^  any  moneys  have  since  been  received  for  the 
use  of  said  county,"  the  extraordinary  power  of  this  court  could 
not  be  invoked  ^^  to  enforce  obedience  to  such  writ  of  attach- 
ment." A  power,  it  should  be  remembered,  which,  in  this  juris- 
diction, is  not  satisfied  by  a  fine,  but  by  imprisonment  until  the 
contempt  is  purged,  and  from  the  penalties  of  which  the  consti- 
tutional clemency  of  the  President  of  the  United  States  cannot 
relieve  the  offending  party.  This  writ,  proving  fruitless,  the 
plaintiff  resorts  to  his  common  law  remedy,  and  issues  an  ordi- 
nary ^.  /a.,  upon  which  the  marshal  seizes  the  stock  held  by  the 
county  in  the  Allegheny  Valley  and  Connellsville  Railroads, 
amounting  to  upwards  of  a  million  dollars.  A  motion  is  now 
made  to  set  this  execution  aside,  upon  the  ground  that  the  plain- 
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tiff  having  issued  his  'writ  under  the  Act  of  1884,  has  made  his 
election,  and  is  concluded,  and  that  this  court,  in  adopting  that 
act  as  a  part  of  its  final  process,  had  no  authority  to  grant  an 
optional  remedy.  These  points  will  he  considered  and  decided  in 
their  order,  and  to  arrive  at  an  accurate  conclusion  upon  a  ques- 
tion which  involves  the  destination  of  so  large  an  amount  of  pub- 
lic property  as  is  levied  on  in  this  case,  we  have  examined  all  the 
authorities  bearing  upon  the  topic  within  our  reach. 

1.  As  to  the  first  point  submitted.  It  will  be  observed  that 
the  special  fi,  fa  has  performed  its  office ;  it  has  been  executed 
and  returned.  Two  different  species  of  execution  cannot  be  exe* 
cuted  at  once  on  the  same  judgment,  nor  a  second  writ  of  the 
same,  or  of  a  species  different  from  its  forerunner,  till  that  has,  by 
return,  been  proved  insufficient :  8  Modern  802,  Bing.  on  Ex. 
175.  The  party  for  whom  judgment  was  given,  may  have  a  writ 
oi  fieri  facuUj  or  elegit^  or  levari  founoMy  or  capias  ad  satisfcunen- 
dumj  at  his  option ;  or  he  may  have  all  in  succession  until  his 
judgment  is  satisfied;  or  sueing  out  one,  he  may  abandon  it 
before  it  is  executed,  and  sue  out  another ;  or  he  may  even  have 
several  writs  running  at  the  same  time,  provided  they  all  be  of 
the  same  species:  Archbold's  Prac.  254;  Tidd  901;  2  Paine  & 
Duer.  290 ;  8  Johns.  Rep.  888.  So  with  respect  to  elegit,  if  the 
land  be  extended  upon  an  elegit,  the  plaintiff  is  forever  barred 
from  having  another  execution ;  but  if  he  levies  on  the  goods  only, 
and  the  sheriff  returns  nihU  as  to  the  lands,  a  ea.  %a.  may  issue 
for  the  residue,  or  ^fi^fadoA  ;  for  the  election  is  not  complete 
unless  the  plaintiff  had  some  benefit  from  the  land ;  for  the  tak- 
ing out  of  the  writ  is  not  an  actual  election,  but  only  in  order  to 
an  election:  1  Sellons'  Prac.  586;  Strange  226;  Tidd  1022. 
An  attachment  execution  under  the  85th  section  of  the  Act  of 
1886  is  process  to  enforce  the  judgment ;  and  it  is  in  substance, 
if  not  in  form,  an  execution.  It  differs  from  ^fierifaciae  essen* 
tially  only  in  this,  that  it  reaches  effects,  from  which  the  debt 
could  not  otherwise  be  levied :  Wray  v.  Tammany,  1  Harris  394. 
Ajid  yet  the  Supreme  Court  of  Pennsylvania  have  decided 
that  the  plaintiff  may  issue  an  execution  attachment  pending 
a  fi.  fa. :  Tams  v.  Wardle,  5  W.  &  S.  222.  It  is  an  execution 
so  far  collateral  to  the  judgment  that  it  may  proceed  simultar 
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neously  Trith  the  ordinary  executions :  Newlin  tr.  Scott,  2  Casey 
108.  The  plaintiff  can  have  only  one  satisfaction,  but  is  entitled 
to  all  process  necessary  to  obtain  that.  In  this  connection  I  am 
happy  to  have  found  a  decision  of  the  Supreme  Court  of  the 
United  States,  delivered  by  Mr.  Justice  Baldwin,  a  great  and 
good  judge,  than  whom  no  one  was  more  profoundly  learned  in 
the  doctrines  of  the  common  law.  It  bears  directly  on  this  point. 
Li  Tayloe  v.  Thompson,  5  Peters  869,  he  says, "  tiie  plaint^  had 
an  undoubted  right  to  an  execution  against  the  person,  and  the 
personal  or  real  property  of  the  defendant ;  he  has  his  election ; 
but  the  adoption  of  any  one  does  not  preclude  him  from  resort- 
ing to  the  other,  if  he  does  not  obtain  satisfaction  of  the  debt  on 
the  first  execution.  His  remedies  are  cumulative  and  successive, 
which  he  may  pursue  until  he  reaches  that  point  at  which  the 
law  declares  his  debt  satisfied.  We  know  of  no  rule  of  law  which 
deprives  a  plaintiff  in  a  judgment  of  one  remedy  by  the  pursuit 
of  another,  or  of  all  which  the  law  gives  him."  It  follows,  then, 
both  from  reason  and  authority,  that  the  first  writ  did  not  exhaust 
the  remedy  of  the  plaintiff  in  this  case,  but  that  he  may  issue 
subsequent  and  successive  writs  until  he  obtains  satisfaction  of 
his  judgment. 

2.  Upon  the  second  point  submitted,  it  was  contended,  with 
great  earnestness,  by  the  learned  counsel  for  the  defendant,  that 
this  court  has  exceeded  its  authority  in  adopting  the  Act  of  1884, 
with  a  provision  rendering  it  optional  with  the  party  to  pursue  it 
or  not  at  his  pleasure — ^that  we  were  bound  to  constitute  it,  as  the 
exclusive  final  process,  to  enforce  judgment  against  a  counly.  But 
such  is  not  the  law.  It  is  well  settled  in  10  Wheat.  1  and  51, 
and  in  9  Peters  829,  by  the  Supreme  Court  of  the  United  States, 
that  this  court  may  accept  and  adopt  any  part  or  all  of  the  remedies 
provided  by  the  legislature  of  the  state  at  our  discretion.  It  was 
there  held,  that  this  delegation  of  power  by  Congress,  was  per- 
fectly constitutional,  that  the  power  to  alter  or  add  to  the  pro- 
ceedings in  a  suit,  embraced  the  whole  progress  of  such  suit,  and 
every  transaction  in  it,  from  its  commencement  to  its  termination, 
and  until  the  judgment  should  be  satisfied;  and  that  it  even  au- 
thorized the  courts  to  regulate  the  conduct  of  the  officer  in  the 
execution  of  final  process  in  giving  effect  to  its  judgment.    And  it 
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was  there  emphatically  laid  down,  that  a  general  superintendence 
over  this  subject,  was  properly  within  the  judicial  province,  and 
has  always  been  so  considered.  That  this  provision  enables  the 
courts  of  the  Union  to  make  such  improvements  in  their  forms  and 
modes  of  proceeding,  as  experience  may  suggest.  It  was  intended 
to  adopt  and  conform  to  the  state  process  and  proceedings,  as  the 
general  rnle,  but  under  such  guards  and  checks  as  might  be  neces- 
sary to  insure  the  due  exercise  of  the  powers  of  the  courts  of  the 
United  States.  In  adopting,  therefore,  this  Act  of  1834,  as  part 
only  of  the  final  process  of  this  court  in  proceedings  against 
counties  we  acted  within  the  limits  of  our  legitimate  and  consti- 
tutional powers. 

We  entertain  no  doubt  of  the  regularity  of  this  execution* 
The  rule  is  discharged,  and  unless  this  judgment  is  paid,  the 
marshal  must  proceed  with  the  sale.  Rule  discharged. 

Davies  v.  Scott,  2  Miles  62 ;  Grant  v.  Potts,  Id.  164 ;  Tarns,  v.  Wardle,  5  W. 
&  8.  222 ;  Pontius  v.  Nesbit,  4  Wright  309.  For  a  form  of  the  writ  proTided  by 
the  Act  of  1834,  see  Hewson  v.  The  Northern  Liberties,  1  P.  L.  J.  322. 


In  the  Common  Pleas  of  Butler  County. 
Rbbstoce  v.  Bebstoce. 

(Vol.  VII.,  p.  337.     1860.) 

A  decree  of  divorce  by  a  court  of  another  state,  on  petition  filed  bj  a  resident 
of  this  state,  against  whom  proceedings  for  divorce  had  been  previously  in- 
stituted in  Pennsylvania,  will  not  bar  a  decree  in  the  action  here. 

At  No.  48  of  Septemher  Term,  1858.    Libel  for  a  divorce, 
a  vinculo  matrimonii. 

JBipplcj  for  plaintiff. 

Purviance  ^  Son,  for  the  defendant. 

The  case  is  fully  stated  in  the  opinion  of  the  court,  filed  April, 
1860,  by 
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Agnbw,  p.  J. — ^After  a  trial  and  verdict  in  favor  of  the  com- 
plainant, this  case  is  now  before  us,  upon  a  plea  in  bar  of  a 
decree ;  on  the  ground  that  pending  this  proceeding  the  respond- 
ent has  been  divorced  by  a  decree  in  the  state  of  Indiana.  The 
replication  of  the  complainant  denies  in  substance,  the  jurisdic- 
tion of  the  court  there,  and  asserts  that  the  divorce  was  obtained 
in  fraud  of  the  law  of  that  state,  of  his  rights,  and  of  the  juris- 
diction of  this  court,  and  on  all  these  grounds  alleges  it  to  be 
void,  and  no  bar  to  a  decree. 

The  depositions  taken  to  establish  the  fiicts  set  forth  in  the 
replication,  show  clearly,  that  the  respondent  was  bom  and  lived 
all  her  lifetime  in  Butler  county,  and  only  left  this  state  after  the 
proceedings  in  this  case  had  been  instituted.  That  she  left  in  the 
latter  part  of  August,  1858,  for  the  purpose,  as  repeatedly  stated 
by  her  before  leaving,  of  going  to  Indiana  to  obtain  the  divorce, 
and  of  returning  to  Butler ;  expressing  the  belief  that  she  would 
be  welcomed  back' among  her  girlish  associates,  and  received  into 
favor  as  one  who  was  unmarried.  That  she  went  to  Huntington 
county,  Indiana,  and  remained  there  a  few  weeks  only,  to  initi- 
ate proceedings ;  went  thence  into  Ohio,  and  remained  through 
the  winter  with  friends,  and  returned  to  Indiana  about  the  first 
of  March,  and  remained  there  at  an  hotel  until  the  80th  of 
March,  when  the  decree  was  made,  and  the  next  day  started 
home  to  Butler  in  company  with  her  father,  who  had  been  carry- 
ing on  the  proceedings  for  her,  and  bore  the  expenses,  inclading 
those  of  her  support. 

The  petition  of  Adolphus  J.  Rebstock  to  this  Court  was  filed  on 
the  14th  day  of  August,  1858,  and  the  respondent's  answer  on 
the  17th  day  of  September  following,  submitting  herself  to  its 
jurisdiction  by  denying  the  merits  of  the  application,  and  claim- 
ing a  trial  by  jury,  averring  no  want  of  citizenship,  or  change  of 
domicil,  in  herself,  and  no  want  of  jurisdiction  in  the  court. 
The  cause  came  on  for  trial  before  a  jury  on  the  29th  of  March, 
1859,  defended  by  her  counsel,  and  a  verdict  was  rendered  for 
the  complainant  on  the  80th  day  of  March.  This  plea  in  bar  in 
the  nature  of  a  plea  pu{%  dcarien  eonUnuaneey  was  not  put  in, 
until  the  2d  day  of  April  following,  as  soon,  however,  as  the  res- 
pondent reached  home  from  her  Indiana  excursion. 
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By  the  ezemplifioation  produced,  it  appears  that  the  respond- 
ent's application  to  Huntington  Circuit  Court,  in  Indiana,  was 
made  to  February  Term,  1859,  but  on  what  day  it  was  filed  and 
proceedings  began  there,  nowhere  appears  in  the  record.  The 
record  sets  forth  the  husband  as  a  non-resident  of  Indiana,  and 
publication  is,  therefore,  ordered  by  the  court,  which  appears  to 
have  been  made  by  three  successive  insertions  in  a  newspaper 
there,  immediately  previous  to  the  11th  of  November,  1858.  In 
her  petition  the  applicant  sets  forth  that  she  is  a  band  fide  resi- 
dent of  Huntington  county,  and  charges  her  husband  with  aban- 
donment, cruel  treatment,  and  failure  to  make  provision  for  her, 
as  the  grounds  of  divorce.  The  decree  was  made  ez  parte,  on 
the  80th  day  of  March,  1859,  on  the  same  day  the  case  was  on 
trial,  and  a  verdict  rendered  for  the  complainant  in  the  case 
before  us. 

Upon  these  facts  the  question  arises,  is  the  Indiana  divorce  a 
bar  to  one  here  ?  A  negative  reply  must  be  returned  on  three 
grounds : 

1.  The  Indiana  court  had  no  jurisdiction  of  the  person  of  the 
husband  on  general  principles. 

2.  That  jurisdiction,  if  it  might  have  heea  taken,  was  ousted 
by  the  prior  jurisdiction  taken  here. 

8.  The  conduct  of  the  applicant  there  was  in  fraud  of  the  law 
of  Indiana,  as  well  as  that  of  Pennsylvania. 

It  is  not  doubted  that  the  judicial  proceedings  of  the  courts  of 
other  states  have  the  sanie  effect  here,  as  if  they  were  judgments 
of  our  own  courts.  So  it  is  settled  by  the  decisions  of  both  the 
federal  and  state  judiciaries,  under  the  1st  sect.  4th  art.  of  the 
Constitution  of  the  United  States,  and  the  Act  of  Congress  made 
in  pursuance:  Mills  v.  Durzee,  7  Cranch  481;  Hampton  v. 
McConnell,  8  Wheat.  204 ;  McElmayle  v,  Cohen,  18  Peters  544 ; 
Benton  t^.  Burgott,  10  S.  &  B.  240 ;  Baxley  v.  Linah,  4  Harris 
241 ;  Bogers  v.  Burns,  8  Casey  527 :  when,  therefore,  the  per- 
son of  a  party  has  been  brought  within  the  jurisdiction  of  the 
court  of  any  state,  and  he  has  had  notice  of  the  proceeding,  he 
will  not  be  permitted  to  litigate  the  same  matter  before  a  new 
forum  in  another  state.  But  the  Constitution  of  the  United 
States- was  not  intended  to  contravene  the  plain  principles  of 
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natural  justice,  and  by  the  operation  of  a  fundamental  provision, 
irrepealable  by  Congress  or  the  states,  conclude  one  who  has 
never  been  legally  brought  within  the  power  of  the  state  in  whose 
forum  he  has  been  condemned.  This  would  be  to  place  the  states 
not  merely  upon  an  equal  footing  with  each  other,  in  respect  to 
the  matters  rightfully  adjudicated  therein,  the  true  purpose  of. 
the  constitution,  but  would  do  more,  and  would  bring  the  citizens 
of  our  state  within  the  arbitrary  control  of  another,  and  thus 
enable  the  latter  to  usurp  an  authority  not  only  over  the  citizens, 
but  over  the  domestic  institutions  of  the  former.  Natural  justice 
forbids  that  any  one  shall  be  subjected  to  a  decision  anywhere 
who  is  not  within  the  power  of  the  court  to  be  called  before  it,  or 
who  is  without  notice,  and  unheard.  Hence  it  has  been  held  in 
this  state,  that  the  judgment  of  a  court  in  another  state  is  inope- 
rative and  void,  as  against  a  citizen  of  this  who  was  not  amenable 
to  its  jurisdiction,  and  has  not  voluntarily  submitted  himself  to 
it.  In  Benton  v.  Burgott,  10  S.  &  B.  240,  Judge  Duncan  ex* 
pressly  qualifies  the  decision  in  this  respect — '^provided  the 
defendant  was  notified  and  the  court  had  jurisdiction."  Steel  v. 
Smith,  7  W.  &;  S.  447,  directly  rules  that  the  Act  of  Congress, 
made  to  carry  out  the  section  of  the  Federal  Constitution  referred 
to,  does  not  preclude  an  inquiry  into  the  jurisdiction  of  the  court, 
or  of  the  right  of  the  state  to  confer  it.  This  was  reaffirmed  in 
Campbell  v*  Steele,  1  Jones  394,  and  in  Rogers  v.  Bums,  S  Casey 
527.  In  the  last  case,  Lewis,  C.  J.,  says :  '^  Where  the  state  has 
no  authority  over  the  person  of  the  defendant,  the  judgment 
rendered  by  its  judicial  tribunals,  although  conformable  to  its 
legislative  enactments,  can  have  no  extra-territorial  operation." 
These  authorities  are  sustained  by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  in  which  the  right  of  final  exposition 
rests :  De  Arsy  v.  Ketchem  et  al.,  11  Howard  165.  Story,  in 
his  Conflict  of  Laws,  §  609,  and  Greenleaf,  in  his  Evidence,  vol. 
1,  §  548,  hold  the  same  doctrine. 

The  husband  in  this  case  having  been  before,  at  the  time  of  his 
marriage,  and  ever  since,  domiciled  in  this  state,  and  never  having 
set  his  foot  on  the  soil  of  Indiana,  or  submitted  himself  to  her 
jurisdiction,  on  the  general  principle  of  the  right  of  legal  cogni- 
sance was  not  amenable  to  the  power  of  her  courts.     In  respect 
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to  the  particular  subject  of  diyorce^  which  affects  not  merely  a 
purely  civil  contract,  but  a  domestic  relation  of  the  state  where 
the  parties  are  domiciled,  the  authorities  place  the  husband  still 
further  beyond  the  reach  of  extra-territorial  jurisdiction.  It  is 
indeed  upon  the  fact  of  this  relation,  which  concerns  the  internal 
polity,  social  order  and  morals  of  the  state,  that  the  power  of  the 
legislature  to  declare  a  marriage  null  rests ;  as  otherwise  in  the 
light  of  a  mere  civil  contract,  concerning  the  parties  to  it  alone, 
its  abrogation,  without  mutual  consent,  would  be  within  the  pro- 
hibition of  both  federal  and  state  constitutions  against  the  im- 
pairing of  contracts. 

Marriage,  therefore,  confers  not  only  individual  rights,  but  is 
looked  upon  as  a  civil  status,  and  is  recognised  as  within  the  Jus 
gentium.  This  it  is  which  led  to  the  high  controversy  so  long 
agitating  the  English  and  Scottish  Courts  on  the  subject  of  di- 
vorce ;  the  former  insisting  upon  the  inviolability  of  an  English 
marriage,  and  the  latter  asserting  their  authority  to  declare  it 
void,  even  where  the  parties  were  found  within  their  jurisdiction 
for  temporary  purposes,  and  for  causes  arising  in  England.  We 
are  saved  the  labor  of  discussing  the  merits  of  this  dispute  by 
our  own  case  of  Dorsey  v.  Dorsey,  7  Watts  849,  where  the  late 
G.  J.  Gibson,  in  a  characteristic  opinion,  tossing  aside  the  ex- 
treme pretensions  of  each,  grasps  the  principles  at  the  founda- 
tion of  the  controversy,  and  laying  them  bare,  shows  that  they 
are  inconsistent  with  the  doctrines  of  American  government,  and 
the  relations  of  the  sister  states.  He  concludes  with  the  declara- 
tion ^^  that  the  law  of  the  domicil,  at  the  time  and  place  of  the 
injury,  is  the  rule  for  everything  but  the  original  obligation  of 
the  marriage."  It  was,  therefore,  decided  that  though  the  origi- 
nal domicile  and  marriage  had  been  in  Pennsylvania,  yet  her 
courts  have  no  jurisdiction  of  a  cause  of  divorce  against  the  hus- 
band, arising  whilst  he  was  domiciled  in  another  state.  This 
case  in  its  principles  was  followed  and  re-afiKrmed  in  Hollister  v. 
Hollister,  6  Barr  449.  The  same  doctrine  by  a  transposition 
of  facts  applies  to  Indiana,  and  she. cannot,  therefore,  through 
her  courts  take  jurisdiction  of  a  cause  of  divorce  arising  in  Penn- 
sylvania between  parties  always  domiciled  there,  and  whose  mar- 
riage was  there  contracted.    It  is  scarcely  necessary  to  add  ex- 
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cept  for  the  sake  of  explicitness,  that  no  supposed  constrnctiye 
notice  by  publication  will  change  the  result.  The  objection  lies 
back  of  this,  in  the  want  of  power  in  another  state  to  subject  the 
citizens  of  this  to  the  jurisdiction  of  her  courts.  The  right  to 
give  such  notice^  falls  along  with  the  inability  of  the  court  to 
draw  the  person  of  the  defendant  within  its  power :  Story's  Con- 
flict of  Laws,  sects.  546,  547,  548  and  549. 

The  next  objection  to  the  plea  is  that  the  jurisdiction  of  this 
court  had  fully  attached,  and  had  been  submitted  to,  before  the 
proceeding  in  Indiana  began,  and  that  the  latter  is  a  manifest 
attempt  on  part  of  the  respondent  to  oust  our  jurisdiction  while 
the  case  was  proceeding  here,  never  responded  to,  or  acquiesced 
in  by  the  complainant.  This  will  not  be  tolerated.  It  will  not 
admit  of  a  moment's  argument,  to  show  that  an  attempt  so  bare- 
faced, and  clearly  exparte^  can  have  no  force  to  arrest  a  decree. 

Lastly,  this  is  a  manifest  case  of  fraud  upon  the  laws  of  Indi- 
ana. Both  law  and  fact  disprove  the  band  fide  residence  of  the 
respondent  in  Indiana.  In  law  her  residence  was  here  with  her 
husband.  Green  v.  Green,  11  Pick.  410,  approved  in  Hollister 
V.  Hollister,  6  Barr  451,  affirms  that  the  residence  of  the  hus- 
band is  the  residence  of  the  wife.  No  doubt  there  are  cases 
where  this  legal  presumption  would  not  be  permitted  to  prevent 
redress  to  an  injured  wife,  as  in  other  cases  of  injury  from  the 
husband,  where  the  legal  unity  must  give  way  to  the  necessity 
of  redress.  But  here  the  facts  conspire  with  the  law  to  show 
that  she  had  no  residence  in  Indiana  whatever,  except  that  which 
was  purposely  and  fraudulently  sought  to  displace  the  proceed- 
ing pending  here.  Her  residence  for  about  a  month  in  Indiana 
to  initiate  the  proceeding  there,  was  evidently  maid  fide,  and  in 
fraud  of  the  Indiana  law,  which  requires  a  bond  fide  residence  in 
the  county  at  the  time  of  the  filing  of  the  petition.  This  is  the 
express  requirement  of  the  6th  section  of  the  Act  of  the  13th 
May,  1852,  under  which  the  proceedings  began.  This  mala 
fide%  brought  the  applicant  there  directly  within  the  Act  of  the 
4th  March,  1859,  which  requires  the  applicant  to  have  been  a 
bond  fide  resident  of  the  state  one  year  before  the  filing  of  her 
petition.  It  is  true  the  8th  section  of  the  latter  law  declares 
that  pending  applications  shall  not  be  affected,  but  proceeds  im- 

VOL.  II. — ^9 

Digitized  by  LjOOQiC 


130  In  be  chess  ESTATE. 

mediately  to  except  sttch  as  are  referred  to  in  the  following  sec- 
tion, the  9th  and  last  of  the  act,  which  declares :  ^^  Whereas  ad- 
vantage is  daily,  taken  of  the  existing  law  (to  wit,  that  of  1852) 
by  non-resident  parties  who  are  not  entitled,  to  divorcey  it  is 
hereby  declared  that  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  and  the  same  shall  be  in  force  from  and 
after  its  passage."  As  it  is  clear. the  applicant  was  a  non-resi- 
dent, intending  to  take  advantage  of  the  provisions  of  the  Act  of 
1852  without  title,  it  is  clear  the  Act  of  1859  applies  to  her 
case,  and  cuts  it  off.  Being  neither  a  bond  fide  resident  at  the 
time  of  her  application,  nor  a  resident  for  a  year,  it  is  evident 
that  she  made  a  fraudulent  use  of  the  law  of  Indiana. 

Upon  the  whole  case  the  complainant  is  entitled  to  a  decree, 
and  the  plea  in  bar  must  be  overruled. 

Bishop  «.  Bishop,  6  Casey  412;  Reel  v.  Elder,  12  P.  F.  Smith  308;  Cal- 
vin 9.  Reed,  5  Id.  375 ;  Cox  v.  Cox,  2  American  Reports  415. 


In  the  OrphanB'  Cowrt  of  AlUgheny  County. 
In  re  Chess  Estate. 

(Vol.  VII.,  p.  338.     I860.) 

Where  the  heirs  at  law  of  a  decedent  are  all  nephews  and  nieces  the  distribu- 
tion is  per  capita  and  not  per  ttirpet. 

The  case  is  fully  stated  in  the  opinion. 

Eashrouch  and  WoodSy  for  petitioners. 

ShalcTj  contrd. 

Mellon,  A.  J. — The  petition  in  this  case  sets  forth,  that 
William  Chess  died  intestate,  without  issue,  leaving  fourteen 
nephews  and  nieces  his  heirs  at  law,  and  concludes  by  praying  a 
partition  of  the  estate  into  fourteen  equal  shares. 
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On  behalf  of  Mrs.  Mary  W.  Miller,  one  of  the  nieces,  a  counter 
petition  is  presented,  setting  forth  that  said  fourteen  nephcTTs 
and  nieces  are  the  children  and  the  heirs  of  the  three  brothers  of 
the  decedent ;  that  she  (Mrs.  Miller)  is  the  sole  heir  of  his  brother 
Andrew;  that  four  of  the  others  are  the  children  and  heirs  of  the 
brother  Robert ;  and  the  remaining  nine  are  the  children  and 
beirs  of  the  brother  John ;  and  she  insists  that  the  estate  be 
divided  into  three  instead  of  fourteen  shares ;  one  to  be  allotted 
to  herself,  in  right  of  her  father,  one  to  the  heirs  of  Robert,  and 
ope  to  the  heirs  of  John. 

This  raises  the  question  whether  these  nephews  and  nieces  are 
entitled  to  equal  shares  in  their  uncle's  estate.  In  legal  phrase- 
ology whether  they  take^r  capita  or  per  stirpes.  The  question 
has  been  very  fully  argued  by  Messrs.  Hasbrouck  and  Woods  on 
behalf  of  the  original  petitioners,  and  by  the  Hon.  Chas.  Shaler 
on  behalf  of  Mrs.  Miller ;  and  the  force  and  plausibility  of  the 
argument  of  the  last-named  learned  gentleman  was  -  such  as 
required'  the  court  to  take  further  time  till  to-day  to  consider  of 
its  judgment. 

Our  act  of  1883,  regulating  the  descent  of  real  estate,  neces- 
sarily distinguishes  between  lineal  and  collateral  heirs,  but  so  far 
as  regards  the  question  involved  here,  it  appears  to  us,  the  same 
rule  is  prescribed  for  both  classes.  Children  take  equal  shares 
in  the  parent's  estate,  and  a  child  takes  an  equal  share  with  the 
heirs  (however  numerous)  of  a  deceased  brother  or  sister,  but  if 
all  the  children  arc  dead,  and  grandchildren  only  are  left,  the 
grandchildren  do  not  take  the  shares  their  parents  respectively 
would  have  taken  if  living,  but  take  equally,  regardless  of  the 
number  springing,  from  the  one  parent  or  the  other.  This  is  the 
rule  in  lineal  descents. 

In  regard  to  collateral  heirs,  the  act  provides  that  the  estate 
be  divided  among  the  brothers  and  sisters,  and  if  there  are 
brothers  and  sisters,  and  also  nephews  and  nieces,  heirs  of  de- 
ceased brothers  or  sisters,  such  nephews  and  nieces  shall  take  the 
shares  their  parents  would  have  been  entitled  to  if  living :  but  as 
in  the  case  of  grandchildren  in  lineal  descent,  so  with  nephews 
and  nieces  among  collaterals ;  if  there  are  no  brothers  or  sisters 
of  the  decedent  surviving,  but  only  nephews  and  nieces,  the 
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nephews  and  nieces  take  in  equal  shares,  and  not  representa- 
tively, the  shares  of  their  respective  parents,  that  is  they  take 
per  capita  and  not  per  stirpes. 

The  general  rale  that  we  deduce  from  this  act,  is,  that  when 
all  the  heirs  are  in  equal  degree  of  consanguinity  to  the  decedent 
they  tdkeper  capita,  and  when  they  stand  in  different  degrees  of 
consanguinity,  the  more  remote,  take  by  representation,  or  per 
stirpes. 

When  all  stand  on  the  same  platform  of  relationship,  they  are 
all  treated  alike ;  and  although  this  is  an  arbitrary  rule,  resulting 
from  positive  legislative  enactment,  yet  it  appears  to  us  to  possess 
that  degree  of  natural  justice  which  animates  every  sound  rule  of 
law.  If  equality  is  equity  it  is  an  equitable  rule  of  distribution. 
Would  it  have  been  regarded  as  natural  in  this  uncle  if  in  his 
lifetime  he  had  invited  his  fourteen  nephews  and  nieces  to  par- 
take of  his  hospitalities,  that  he  should  treat  each  of  the  nine 
children  of  his  brother  John  with  but  one-ninth  part  of  the  favor 
lavished  upon  the  only  child  of  his  brother  Andrew  ?  The  only 
child  is  much  more  likely  to  be  well  provided  for  by  its  own 
parent  than  the  nine  can  be  by  their  parents,  and  if  a  distinction 
were  to  be  made  on  the  score  of  the  fitness  and  necessity  of  things, 
it  would  be  in  favor  of  a  larger  portion  going  to  the  nine  than  to 
the  one.  Every  rightminded  uncle  naturally  feels  equal  affec- 
tion for  his  nephews  and  nieces,  regardless  of  their  numbers  from 
different  parents ;  and  the  rule  of  law  endeavors  to  follow  and 
respect  what  may  be  supposed  to  be  the  desire  of  the  decedent. 

Were  a  brother  or  sister  existing,  a  relative  in  a  nearer  degree 
of  consanguinity,  and  present  with  such  nephews  and  nieces,  all 
can  feel  the  difference  such  circumstance  would  produce,  and  the 
fitness  of  a  different  rule  of  distribution. 

If  this  reading  of  the  Act  of  Assembly,  and  the  rule  we  have 
deduced  from  it,  can  be  correct,  it  is  virtually  a  decision  of  the 
case.  There  are  here  no  surviving  brothers  or  sisters  ;  all  stand 
in  equal  degree  of  consanguinity  to  the  decedent ;  but  the  learned 
counsel  for  Mrs.  Miller  points  out  what  he  deems  to  be  a  con- 
struction of  the  act  found  in  the  act  itself,  on  the  very  point  at 
issue  in  this  case.  His  argument,  if  rightfully  apprehended,  is 
in  substance  as  follows :  Sect.  4,  art.  2,  provides  that  if  the  dece- 
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dent  leaves  neither  brother  nor  sister,  but  nephews  or  nieces,  the 
real  estate  shall  descend  to  and  vest  in  such  nephews  or  nieces. 
It  will  be  observed  that  no  direction  is  given  here  as  to  how  ^it 
shall  descend  and  vest  in  such  nephews  and  nieces ;  whether  per 
capita  or  by  representation.  Sect.  8  provides  that  there  shall  be 
no  representation  admitted  amoDgst  collaterals,  after  brothers' 
and  sisters'  children.  Hence,  there  being  no  direction  in  sect. 
4,  art.  2,  as  to  how  the  estate  shaH  vest  in  nephews  and  nieces, 
and  sect.  8  providing  that  after  nephews  and  nieces  representa- 
tion shall  cease,  it  is  inferred  that  by  necessary  implication  it  is 
allowed  amongst  nephews  and  nieces ;  and  if  so,  Mrs.  Miller 
takes  one-third  of  the  estate,  as  the  representative  of  her  father. 

It  is  candidly  admitted  by  the  learned  gentleman  that  this 
interpretation  conflicts  with  the  interpretation  given  by  the  au- 
thors of  the  Act  of  Assembly  (Report  of  Commissioners  of  Re- 
vised Code,  Park  &  Johnston's  Digest,  vol.  II.,  p.  782) ;  but  he 
appropriately  suggests  that,  if  his  be  the  proper  interpretation,  it 
matters  not  what  was  the  intention  of  the  commissioners ;  it  was 
the  legislature  that  infused  into  the  act  the  breath  of  life;  and 
the  legislature  may  have  done  this,  not  because  it  expressed 
what  the  commissioners  intended,  but  because  it  expressed  what 
the  legislature  intended  to  enact,  although  contrary  to  the  inten- 
tion of  the  commissioners  of  the  Code. 

It  appears  to  us,  however,  that,  taking  the  whole  act  together, 
the  interpretation  here  contended  for  on  behalf  of  Mrs.  Miller  is 
not  sustained.  The  inference  that  nephews  and  nieces  take  by 
representation,  drawn  from  the  provision  in  sect.  8,  is  rebutted 
by  sect.  14,  which  provides  that  whenever,  by  the  provisions  of 
this  act,  the  estate  shall  descend  to,  and  be  distributed  among, 
^everal  persons  of  the  same  degree  of  consanguinity,  if  there  shall 
be  only  one  of  such  degree,  he  shall  take  the  whole  of  such  estate ; 
if  there  be  more  than  one,  they  shall  take  in  equal  shares.  This 
section,  taken  in  connection  with  sect.  4,  art.  2,  above  recited,  is 
equivalent  to  a  direction,  that  if  there  be  neither  brothers  nor 
sisters,  but  nephews  and  nieces,  the  estate  shall  descend  to  and 
vest  in  such  nephews  and  nieces  in  equal  shares,  or  per  capita. 
The  provision  contained  in  sect.  8  has  its  legitimate  sphere  of  op- 
eration in  cases  where  there  are  nephews  and  nieces,  and  also 
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the  heirs  of  deceased  nephews  and  nieces,  chumants  in  remoter 
degree  of  consangninity  than  nephews  and  nieces;  who  before  the 
Act  of  1855,  could  not,  owing  to  the  proviso  in  sect.  8,  take  any 
share  at  all ;  but  we  find  nothing  in  the  Act  of  1833  or  of  1855 
which  enables  an  heir  to  take  by  representation,  when  all  stand 
on  the  same  platform. 

The  learned  counsel  refers  as  also  to  Fissel's  Appeal,  3  Casey 
55 ;  Montgomery  v.  Petriken,  5  Casey  118 ;  Gring's  Appeal,  7 
Id.  292.  In  these  cases,  it  is  true,  distribution  is  made  by 
representation,  or  according  to  classes ;  but  it  is  because  the  de- 
cedent had  so  provided  by  will.  Lane's  Appeal,  4  Casey  487, 
is  also  referred  to ;  but  it  is  simply  an  application  and  interpreta- 
tion of  the  Act  of  1855,  and  does  not  touch  the  question  here. 
The  only  case  in  point  is  that  referred  to  in  the  Orphans'  Court 
of  Philadelphia  county  (De  Haven's  Estate,  1  P.  L.  J.  386),  and 
which  would  be  entitled,  to  due  consideration  by  this  court,  if  we 
did  not  arrive  at  the  same  conclusion  on  independent  grounds. 

The- interpretation  we  have  given  these*  sections  of  otir  Acts  of 
Assembly  is  also  sustained  by  the  ruling  of  the  Supreme  Court  of 
Ohio,  upon  the  provisions  of  the  law  of  descent  of  that  state, 
which  are  very  similar  to  ours.  The  Ohio  case  referred  to  is 
Ewers  v.  Folsin,  decided  in  November,  1859. 

With  these  views,  the  petition  of  Mrs.  Miller  and  her  husband, 
and  the  rule  granted  thereon,  must  be  dismissed;  and  the  case 
is  directed  to  be  proceeded  in  according  to  the  prayer  of  the 
original  petition. 

Affirmed,  4  Wright  387. 


In  the  Common  Pleas  of  AUegheny  Cownty. 
Russell  v.  Bush. 

(Vol.  VII.,  p.  363.     1860.) 

1.  In  the  absence  of  any  contract  on  the  sobject,  or  Btipnlation  in  the  lease, 
the  tenant  is  bonnd  to  do  all  repairs,  and  keep  the  premises  in  tenantable 
order  at  his  own  expense. 

2.  Where  the  lease  provided  that  the  tenant  was  to  do  the  inside  repairs,  bat 
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was  silent  as  to  the  outside,  and  it  was  shown  that  the  landlord,  after  the 
tenancy  began,  made  some  ontside  repairs,  the  question  whether  or  not  an 
agreement  existed  that  the  landlord  should  do  the  outside  repairs  was  held 
to  belong  to  the  jury  to  determine.  If  the  lease  was  the  only  evidence  on 
the  Subject,  it  would  be  for  the  court  to  interpret  it. 

3.  If  a  landlord,  bound  to  repair,  puts  the  premises  in  ordinary  good  condition 
and  repair,  their  becoming  uninhabitable  from  other  causes  constitutes  no 
defence  against  payment  of  the  rent. 

4.  It  is  the  tenant's  duty  to  remove  temporary  or  accidental  obstructions  from 
drains,  spouts,  water  pipes,  and  the  like,  keeping  the  premises  in  good  order 
as  he.  received  them. 

6.  Where  a  landlord,  bound  to  repair,  neglects  tp  do  so,  and  in  consequence 
the  premises  become  untenantable,  and  the  tenant  suffers  damage — the 
tenant  has  a  right  to  leave,  and  may  set  off  the  actual  and  immediate  damage 
he  has  sustained  against  the  claim  for  rent. 

Charge,  May  17, 1860,  by 

M9I4LQN,  A.  J.rr-The  plaintiff  saes  for  two  months'  rent,  due 
on  the  Ist  of  January  last,  for  certain  premises  in  Allegheny 
City,  leased  by  him  to  the  defendant  for  one  year  from  1st  of 
April,  1859,  till  1st  of  April,  1860.  The  tenant  sets  up  the 
defence  that  the  landlord  did  not  keep  the  premises  in  repair, 
and  that  in  the  first  week  in  December  last  they  became  abso- 
lutely uninhabitable,  by  reason  of  a  leak  in  the  roof,  or  flooding 
from  the  spouts,  and  that  in  consequence  he  suffered  great  loss 
and  damage  to  his  goods  and  furniture,  and  was  compelled  to  leave. 

The  landlord  replies  to  this  that  he  was  not  bound  to  repair  or 
keep  the  premises  in  tenantable  order,  but  that  he  did  repair  and 
had  the  premises  in  tenantable  order,  nevertheless ;  and  that  the 
flooding  or  leakage  complained  of  occurred  from  the  tenant's  own 
carelessness  or  mismanagement,  or  from  an  unusual  and  extra- 
ordinary fall  of  rain  and  snow,  or  sleet,  accompanied  with  frost, 
choking  up  and  overflowing  the  spouts  and  gutters. 

These  questions  involve  a  consideration  of  the  relative  duties 
of  landlord  and  tenant  in  regard  to  repairs.  In  the  absence  of 
any  contract  on  the  subject,  or  stipulation  in  the  lease,  the  tenant 
is  bound  to  do  all  repairs,  and  keep  the  premises  in  tenantable 
order  at  his  own  oxpense.  If  the  premises  become  uninhabitable, 
he  cannot  on  that  account  surrender  his  lease  and  by  leaving  the 
premises  exonerate  himself  from  payment  of  the  rent.  The  law 
imposes  no  obligation  on  the.landlord  to  repair,  unless  he  is  bound 
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to  do  so  by  his  contract,  and  no  contract  to  that  effect  can  be 
inferred  from  a  lease  entirely  silent  on  the  subject.  What  is  the 
evidence  in  the  present  case  in  regard  to  this  point  ?  There  is  no 
stipulation  in  this  lease  as  to  any  repairs  to  be  done  by  the  land- 
lord. It  says,  however,  that  the  inside  repairs  are  to  be  done  by 
the  tenant.  May  it  not  be  inferred  from  this,  taken  in  connection 
with  the  fact  that  the  landlord  did  certain  outside  repairs  after 
the  tenant  went  into  possession,  that  a  contract  existed  whereby 
the  landlord  was  to  do  the  outside  repairs  7  If  the  lease  was  the 
only  evidence  on  the  subject,  it  would  be  for  ,the  court  to  inter- 
pret it ;  but  if  the  acts  of  the  landlord  afford  an  additional  key 
to  its  interpretation,  it  belongs  to  the  jury  to  decide  whether  or 
not  the  agreement  of  the  parties  was  that  the  landlord  should  do 
the  outside  repairs. 

In  the  next  place,  if  you  find  that  it  was  the  landlord's  duty 
to  do  the  outside  repairs,  did  he  perform  that  duty  ? 

If  at  the  time  of  the  alleged  flooding  or  leakage  this  roof  and 
spouting  was  in  ordinary  good  repair  and  condition,  the  land- 
lord's duty  was  fulfilled.  Was  it  in  such  ordinary  good  repair 
and  condition  as  a  roof  and  spouting  of  that  slope  and  material 
ought  to  be  in  to  constitute  a  good  roof  and  spouting  of  the  kind ; 
for  under  an  agreement  on  the  part  of  the  landlord  to  keep  in 
repair  he  is  not  bound  to  alter  or  remodel  so  as  to  improve.  If 
at  the  time  of  the  alleged  injury,  then,  these  premises  were  in 
ordinary  good  condition  and  repair,  their  becoming  uninhabitable 
from  other  causes,  constitutes  no  defence  against  payment  of  the 
rent.  If  the  loss  and  injury  resulted  from  an  unusual  or  extra- 
ordinary state  of  the  weather  at  that  particular  time,  it  is  the 
misfortune  of  the  tenant ;  but  he  cannot  visit  the  consequences 
on  the  landlord  or  dissolve  the  relation  existing  between  them  as 
landlord  and  tenant  on  that  account. 

Again,  if  the  premises  were  put  in  ordinary  good  repair  and 
condition  by  the  landlord,  he  was  not  bound  to  keep  them  in 
good  order  as  regards  temporary  or  incidental  obstructions.  He 
was  not  bound  to  clear  the  spouts  or  conductors,  on  the  roof,  of 
temporary  or  casual  obstructions  from  ice  or  rubbish,  or  the  Uke 
— ^not  even  on  notice  from  the  tenant.  These  are  not  repairs, 
but  matters  required  to  be  done  by  the  tenant,  to  keep  the 
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premises  in  good  order.  And  this  he  is  bound  to  do^  whether 
stipulated  for  in  the  lease  or  not.  And  if  the  premises  become 
untenantable  by  reason  of  temporary  or  accidental  obstructions 
in  drains,  or  spouts,  or  water  pipes,  and  the  like,  it  is  his  own 
fault.  If  then  from  any  of  these  .causes,  and  not  from  the  bad 
condition  and  want  of  repair  of  the  roof  or  spouting,  the  injury 
complained  of  by  the  tenant  occurred,  he  cannot  set  up  his  loss 
as  a  defence  to  this  action.  If,  on  the  other  hand,  you  find  the 
landlord  was  to  keep  this  roof  in  repair,  and  he  did  not  do  so, 
and  in  consequence  the  premises  became  untenantable  and  the 
tenant  suffered  damage,  then  and  in  that  case  the  tenant  had  a 
right  to  leave,  and  to  rescind  the  relation  of  landlord  and  tenant, 
and  might  set  off  the  actual  and  immediate  damage  he  had  sus- 
tained against  the  claim  for  rent. 

Long  V.  Fitzsimmons,  1  W.  &  S.  530 ;  Cornell  v.  Yanartsdalen,  4  Barr  3*73 ; 
Bears  v.  Ambler,  9  Id.  193 ;  Wien  o.  Simpson,  2  Phila.  158 ;  Hitner  v.  Ege,  11 
Harris  305 ;  Grier  v.  Simpson,  3  Casey  183. 


In  the  Cfircmt  Court  of  the  United  States^  for  the  Western 
District  of  Pennsylvania. 

Pollock  v.  Lawbbncb  County. 

(Vol.  VIL,  p.  373.     I860.) 

1.  An  answer  should  be  a  counter  statement  of  facts,  a  eonfntatlon  of  what  is 
alleged  by  the  other  party,  and  should  be  neither  eyasiye  nor  argumentatiye. 

2.  The  annual  estimate  of  the  probable  expenses  of  the  county  for  the  en- 
suing year,  required  by  law  to  be  made  by  the  commissioners,  is  not  an 
appropriation. 

3.  An  appropriation  is  to  set  apart  or  vote  a  sum  of  money  for  a  particular 
object. 

4.  There  is  no  appropriation  of  any  part  of  the  common  fund,  until  the  com- 
missioners, by  their  warrant  on  the  treasurer,  indicate  the  specific  object  to 
which  it  is  to  be  applied  or  set  apart.  It  is  then  seyered  from  the  mass  and 
"  appropriated,'^  and  not  before. 

5.  When  unfortunately  the  current  expenses  exceed  the  current  income,  and 
all  cannot  be  promptly  paid,  to  the  yigilant  must  be  giyen  the  first  products 
of  the  treasury. 

6.  No  capricious  application  of  the  public  ftinds  by  the  commissioners,  in  the 
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face  of  a  debt  solemnly  abjudicated,  and  after  notice  of  an  execution  com- 
manding its  payment,  will  be  permitted. 

7.  The  execution  provided  by  the  Act  of  1834,  relative  to  counties,  operates 
as  an  injunction  npon  the  commissioners,  restraining  them  from  drawing 
any  warrant,  or  making  any  payment  for  any  purpose  whatever,  until  the 
Judgment  is  satisfied. 

8.  The  jurisdiction  of  a  court  is  not  exhausted,  by  the  rendition  of  its  Judg- 
ment, but  continues  until  the  Judgment  shall  be  satisfied. 

9.  The  writ  authorized  by  the  Act  of  1834  is  not  the  prerogative  writ  of 
mandamuff  for  that  can  issue  without  a  judgment,  but  this  cannot. 

10.  Neither  is  it  an  original  proceeding  against  the  commissioners,  but  an 
execution  and  final  process  to  enforce  the  payment  of  a  Judgment. 

11.  There  can  be  no  Just  ground  of  complaint,  when  the  courts  of  the  United 
States  adopt  the  process  of  the  courts  of  the  state. 

12.  A  refusal  to  obey  the  command  of  the  execution,  will  be  followed  by  an 
attachment  against  the  commissioners. 

TayloTy  for  the  plaintiff. 

M^CornhBy  for  the  defendant. 

The  particulars  are  fully  detailed  in  the  opinion  of  the  court, 
which  was  delivered,  May  81, 1860,  by 

M^Cakdlbss,  Dist  J. — This  case  was  tried  by  a  jury  at  the  No- 
vember Term  of  the  Circuit  Court,  and  a  verdict  and  judgment 
rendered  in  favor  ofthe  plaintiff  for  the  sum  of  $1811  80.  On  the 
fourth  day  of  January  last,  the  counsel  for  the  plaintiff  issued  his 
writ  of  special  j{. /a.  authorized  by  the  Act  of  the  Legislature  of 
Pennsylvania,  of  1834,  and  adopted  by  this  court  as  part  of  its 
final  process  against  counties.  To  this  writ  the  marshal  made 
return  that  on  the  12th  of  January  he  had  duly  served  the  same 
on  Isaac  P.  Oowden,  Robert  FuUerton  and  Thomas  Cains,  com- 
missioners of  the  county  of  Lawrence,  and  also  upon  the  trea- 
surer thereof. 

The  commissioners  having  failed  to  pay  any  portion  of  the 
judgment,  on  the  7th  of  April  plaintiff's  counsel  presented  his 
petition  to  the  court,  charging  that  at  the  date  of  the  service  of 
this  writ,  "  there  were  moneys  in  the  treasury  of  said  county, 
and  subject  to  the  order  and  warrant  of  said*  commissioners,  to 
the  amount  of  $5800,  unappropriated."  That  since  the  said 
service,  ^^  there  has  been  received  into  the  treasury  and  subject 
to  the  warrant  of  the  commissioners,  the  further  sum  of  $2000.* 
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Neverihelefls  that  the  said  commissionors  ^'  being  minded  to 
evade  the  payment  of  the  said  judgment,  and  set  at  naught  the 
process  of  this  court,  although  often  requested,  have  refused  to 
pay,  to  the  great  wrong  of  the  plaintiff,  and  the  contempt  of  this 
court."  ,  He  then  prays  the  court  for  a  rule  on  the  said  com- 
missionerS)  to  show  cause  why  an  attachment  should  not  issue 
against  them  according  to  law.  The  rule  was  granted,- returnable 
at  the  first  Monday  of  May.  On  that  day  the  commissioners 
appeared  by  counsel,  and  put  in  their  answer.  After  admitting 
the  service  of  the  writ  upon  the  12th' of.  January,  they  say  that, 
at  that  date,  ^^  there  were  no  unappropriated  funds  of  said  county 
under  the  power  and  control  of  these  respondents,  and  for  further 
answer  they  show  that  before  the  judgment  in  this  case  was  ob- 
tained, and  before  these  respondents. knew  that  the  said  county 
would  be  liable  to  pay  the  debt  for  which  it  was  rendered,  the 
county  commissioners  of  said  county  had  made  their  estimates  of 
the  probable  expenses  of  the  said  county  for  the  ensuing  year, 
and  to  the  specific  purposes  embraced  in  said  estimates,  and  ac- 
cording to  the  laws  of  the  state  of  Pennsylvania,  all  the  revenues 
of  the  said  county  were  appropriated.''  They  further  state, 
'^that  the  whole  receipt  of  moneys  which  have  come  under  the 
control  and  power  of  the  respondent,  as  the  money  of  the  county, 
is  $1727  48,  and  these  moneys  were  solely  provided  for  the 
purposes  of  the  county,  incident  to  the  public  weal  and  the 
administration  of  justice." 

An  answer  should  be,  what  its  name  purports,  a-  counter 
statement  of  facts,  a  confutation  of  what  is  alleged  by  the  other 
party,  and  should  be  neither/evasive  nor  argjamentative. 

This  is  not  a  plain,  direct  statement  of  facts,  responsive  to  the 
petition.  It  is  evasive  in  not  stating  the  amount  of  money  in 
the  treasury  at  the  date  of  the  service  of  the  writ ;  that  we  have 
to  glean  from  the  statement  of  the  treasurer.  And  to  support 
the  allegation  that  there  was  no  money  ^^  under  their  control,"  it 
is  argumentative  in  construing  the  fumual  estimate  of  the  probable 
public  expenditures  to  be  a  specific  appropriation  to  each  object. 

By  the  Act  of  15th  of  April,  1834,  Purdon  777,  "  The  com- 
missioners  of  every  county  shall,  at  their  first  meeting,  after  the 
general  election  in  every  year,  proceed  to  make  an  estimate  of 
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the  probable  expenses  of  the  county  for  the  ensuing  year.  This 
is  no  appropriation.  It  is  merely  to  calculate  or  compute  what 
will  be  the  probable  expenses  of  the  county  for  the  next  year, 
and  to  levy  their  tax  accordingly.  They  cannot  anticipate  the 
public  expenditure  precisely,  and  hence  they  are  to  ^^ estimate" 
the  ^^  probable"  amount  They  cannot  foresee  the  exact  amount 
required  for  each  municipal  purpose,  and  hence  they  cannot 
make  a  specific  appropriation. 

An  appropriation  is  to  set  apart,  or  vote  a  sum  of  money  for  a 
particular  object.  And  such  appropriation,  at  the  date  of  their 
annual  estimate,  would  be  impracticable,  for  the  reason  that  a 
considerable  portion  of  the  taxes  assessed  for  the  current  year 
are  not  collected  for  years  after,  and  much  of  the  ordinary  ex- 
penditure is  paid  out  of  funds  which  accumulated  from  the  taxes 
of  previous  years. 

There  is  no  appropriation  of  any  part  of  the  confmon  fund,  until 
the  commissioners,  by  their^  warrant  on  the  treasurer,  indicate 
the  specific  object  to  which  it  is  to  be  applied  or  set  apart.  It  is 
then  severed  from  the  mass,  and  ^^  appropriated,"  and  not  before. 

The  treasurer  is  the  mere  custodian  of  the  public  money. 
The  commissioners  have  the  control  of  it ;  for  none  can  be  law- 
fully drawn  from  the  treasury  without  their  warrant.  To  them 
is  confided  the  high  prerogative  of  taxation,  and  the  failure  to 
exercise  it,  by  them  or  their  predecessors,  is  no  legitimate  answer 
to  an  execution.  They  are  required  by  law  to  provide  for  cer- 
tain municipal  objects,  to  support  their  convicts,  to  build  bridges, 
to  maintain  their  courts  of  justice ;  but  as  the  Supreme  Court  of 
Pennsylvania  says  in  Monaghan  v.  Philadelphia,  4  Casey  210, 
^' when  unfortunately  the  current  expenditures  exceed  the  current 
income,  and  all  cannot  be  promptly  paid,  to  the  vigilant  must  be 
given  the  first  products  of  the  treasury."  And  again,  "no 
statutory  regulation  or  appropriation  by  the  city  councils  can 
give  a  higher  sanction  to  the  liquidation  of  a  debt,  than  the 
judgment  of  a  court  of  justice,  in  pursuance  of  law,  that  the  debt 
is  due  and  must  be  paid." 

So  no  capricious  application  of  the  public  funds  by  the  com- 
missioners, in  the  face  of  a  debt  solemnly  adjudicated,  and  after 
notice  of  an  execution  commanding  its  payment,  can  be  held 
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guiltless  in  sight  of  the  law.  The  execution  is  an  injunction 
upon  the  commissioners,  restraining  them  from  drawing  any 
warrant,  or  making  any  payment  for  any  purpose  whatever, 
until  the  judgment  is  satisfied. 

If  there  are  no  unappropriated  moneys,  it  is  to  be  paid  ^^  out 
of  the  first  moneys  that  shall  be  received  for  the  use  of  said 
county."  The  language  of  the  act  is  plain,  and  the  duty  of 
these  officers  imperative.  They  have  no  option  or  alternative, 
and  a  disregard  or  disobedience  of  the  writ  is  followed  by  attach- 
ment. , 

By  the  county  auditors*  report,  for  the  year  1859,  there  ap- 
pears to  be  a  balance  in  the  hands  of  the  treasurer  of  $6478  42. 
This  is  only  constructively  so,  for  a  large  proportion  of  this  sum 
is  in  the  custody  of  his  predecessors  in  office,  who  have  not  yet 
accounted  for  the  same.  We  cannot  hold  the  commissioners  re- 
sponsible for  a  contempt  in  refusing  to  apply  what  is  not  actually 
in  the  treasury. 

But  the  proofs  before  the  court  show,  that  at  the  date  of  the 
service  of  this  vnrit  of  execution,  on  the  12th  day  of  January  last, 
there  was  in  the  treasury  in  money  $689  86.  The  treasurer 
testifies  that  since  that  date  he  has  received  moneys  of  the  county 
from  other  sources  than  his  predecessor,  $1559  78,  and  from  him 
$238  45,  making  in  the  aggregate  $2488  09,  applicable  to  this 
execution,  and  more  than  sufficient  to  satisfy  the  same. 

The  proofs  further  show,  that,  disregarding  the  command  of 
the  writ,  from  the  date  of  service,  to  the  11th  of  May,  the  com- 
missioners have  drawn  warrants  on  the  treasurer  to  the  amount 
of  $3997  74.  Thus,  in»violation  of  law,  and  to  the  prejudice  of  a 
judgment  creditor  refusing  to  pay  his  debt  ^^  out  of  the  first 
moneys  that  shall  be  received  for  the  use  of  snch  county." 

We  are  not  here  to  inquire  into  the  consideration  of  this  judg- 
ment. It  has  received  the  sanction  of  a  court  of  competent  juris- 
diction, and  the  creditor  is  entitled  to  its  fruits,  as  if  predicated 
of  a  cause  of  action  the  most  meritorious.  It  must  be  enforced, 
otherwise  judicial  proceedings  would  be  a  mere  mockery. 

It  is  proper  that  the  court  should  have  noticed  the  points  sub- 
mitted in  the  very  able  argument  of  the  counsel  for  the  respondents. 
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1.  It  is  contended  that  we  have  no  jurisdiction  ;  that  the  courts 
of  the  United  States  have  no  control  over  state  or  county  officers. 

It  will  not  be  denied  that  we  have  jurisdiction  over  the  parties 
and  the  subject-matter,  the  plaintiff  being  a  citizen  of  the  state 
of  Ohio,  the  defendants  citizens  of  Pennsylvania,  and  the  sum  in 
controversy  is  over  $500.  Does  this  jurisdiction  terminate 
with  the  judgment  7  It  has  been  decided  otherwise  by  the  Su- 
preme Court  of  the  United  States,  in  10  Wheaton  23.  The  juris- 
diction of  a  court  is  not  exhausted  by  the  rendition  of  its  judg- 
ment, but  continues  until  that  judgment  shall  be  satisfied.  Many 
questions  arise  on  the  process  subsequent  to  the  judgment,  in 
which  jurisdiction  is  to  be  exercised.  Were  it  even  true  that 
jurisdiction  could  technically  be  said  to  terminate  with  the  judg- 
ment, an  execution  would  be  a  writ  necessary  for  the  perfection 
of  that  which  was  previously  done ;  and  would  consequentiy  be 
necessary  to  the  beneficial  exercise  of  jurisdiction. 

2.  To  sustain  the  second  branch  of  the  proposition  it  is  argued 
that  the  writ  authorized  by  the  Act  of  1884,  is  a  mandamus,  and 
an  original  proceeding  against  the  commissioners.  But  it  is  not  the 
prerogative  writ  of  mandamus,  for  that  can  issue  without  a  judg- 
ment, and  this  cannot.  As  the  cases  cited  at  the  argument  show, 
that  was  a  very  imperfect  remedy  for  the  creditor,  and  its  defi- 
ciency was  one  of  the  reasons  for  the  enactment  of  this  law. 
The  Commissioners  of  the  Civil  Code  in  their  report  of  1882,  at 
page  6^  strongly  urge  its  passage  by  the  legislature,  because 
^'  the  mechanic  or  tradesman  who  deals  with  the  commissioners 
in  their  official  capacity,  has  no  ascertained  remedy  at  present, 
to  obtain  payment  of  his  demand,  but  the  tedious  and  expensive 
course  of  an  application  to  the  Supreme  Court  for  a  mandamu^j 
which,  if  obtained,  may  be  from  various  causes,  altogether  un- 
availing." They  declined  to  recommend  the  sale  of  county  pro- 
perty, but  proposed  this  writ  of  execution,  obedience  to  which 
was  to  be  enforced  by  attachment,  ^^as  affording  greater  expedi- 
tion than  at  present  exists."  It  is  clear,  therefore,  that  it  is  an 
execution  to  enforce  the  payment  of  a  judgment ;  that  it  is  final 
process,  and  not  an  original  proceeding  against  the  commissioners, 
who  are  the  tangible  parties  indicated  in  the  act,  upon  whom  all 
writs  are  to  be  served  from  the  beginning. 
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To  avoid  prolixity  tlie  court  need  not  repeat  here  what  was  said 
in  the  opinions  delivered  in  th^  Oebichs  Case  (supra),  and  the 
Dobbin  Case  as  to  the  legitimate  and  constitutional  power  of  this 
court,  to  add  to  or  alter  its  process  at  discretion.  There  can  be 
no  just  ground  of  complaint,  when  the  courts  of  the  United  States 
adopt  the  process  of  the  courts  of  the  state. 

We  have  adopted  this  Act  of  Pennsylvania  of  18S4,  as  part  of 
the  final  process  of  this  court,  to  enable  citizens  of  other  states 
seeking  justice  in  the  courts  of  the  United  States,  to  reap  the 
fruits  of  their  judgments  as  readily  as  the  citizens  of  this  state, 
suing  in  their  own  courts,  and  expect  a  cheerful  submission  to  its 
provisions. 

The  respondents,  Isaac  P.  Cowden,  Robert  Fullerton  and 
Thomas  Cairns,  Commissioners  of  the  County  of  Lawrence,  hav- 
ing disobeyed  the  command  of  the  writ  of  special  j{. /a.,  issued  in 
this  case,  the  rule  is  made  absolute  and  attachments  awarded. 

Wilson  V.  Huntingdon  Goiintj,  7  W.  &  S.  197 ;  Morgan  v.  Township,  2  Miles 
397.  For  form  of  the  writ  provided  hj  the  Act  of  1834,  see  Hewson  v.  The 
Northern  Liberties,  1  P.  L.  J.  322. 


In  a  Register' %  Court,  Allegheny  County. 
Estate  of  John  Chambers,  Deceased. 

(Vol.  VII.,  p.  386.     I860.) 

1.  Where  a  petition  to  the  Register's  Court  to  prove  the  contents  and  make 
probate  of  an  alleged  lost  will  was  dismissed,  and  the  administrator,  pre- 
vionsly  Appointed,  made  distribntion  of  the  personalty,  and  the  heirs  at  law 
by  proceedings  in .  the  Orphans'  Court,  made  partition  of  the  real  estate, 
and  subsequently  the  alleged  will  was  found — upon  application  made  for  its 
probate  the  only  question  for  the  Register's  Court  is  the  due  execution  of 
the  paper  produced,  and  its  continued  existence  to  the  time  of  his  death, 
as  the  last  will  and  testament  of  the  decedent.  If  the  proofs  are  conclusive 
in  the  affirmative,  probate  will  be  granted,  as  of  course. 

2.  The  administrator  in  such  case  is  protected  in  the  administration  by  Act 
of  24th  February,  1834,  section  68. 

3.  Our  Acts  of  Assembly  prescribe  no  time  within  which  a  will  must  be  pro- 
bated. 


Digitized  by  VjOOQiC 


144  ESTATE  OF  JOHN  CHAMBERS. 

Mellon,  A.  J. — John  Chambers  died  in  1855,  and  on  the  18th 
March,  1856,  a  petition  was  presented  to  the  register,  asking 
that  the  Register's  Court  be  convened  to  inquire  as  to  the  con- 
tents and  validity  of  the  last  will  and  testament  of  the  decedent, 
which  it  was  averred  had  been  lost  or  mislaid.  In  pursuance  of 
this  petition  the  Register's  Court  was  convened  on  the  24th  of 
April,  1856,  and  much  testimony  adduced  on  the  subject,  which 
tended  to  establish  two  propositions,  viz. : 

1st. — That  the  deceased  had  made  a  will. 

2d. — That  he  himself  had  afterwards  destroyed  it. 

This  petition,  to  prove  the  contents,  and  probate  the  alleged 
lost  will  was,  therefore,  dismissed,  and  the  administrator,  to  whom 
letters  had  before  been  granted,  proceeded  with  the  administra- 
tion, and  made  distribution  of  the  personalty ;  and  the  heirs  at 
law,  by  proceedings  in  the  Orphans'  Court,  made  partition  of  the 
real  estate. 

In  January  last,  however,  the  tenant,  in  the  house  where 
Chambers  died,  discovered  the  will,  carefully  put  away  in  a  nook 
of  the  chimney,  and  upon  application  to  the  register  for  its 
admission  to  probate,  this  court  is  again  convened,  and  the  testi- 
mony now  adduced  establishes  the  will.  Indeed  it  is  not  attempted 
to  be  denied  or  controverted.  The  only  difficulties  suggested  are 
the  distribution  of  the  personalty  and  partition  of  the  realty  and 
rights  acquired  by  third  parties  in  parts  thereof  differing  from 
the  provisions  of  the  will. 

These  may  be  serious  questions  to  the  parties  concerned,  and 
may  evolve  interesting  legal  questions  in  the  courts  to  which 
they  belong,  or  may  be  litigated,  but  t)ie  only  question  before 
this  court  now,  is  the  due  execution  of  the  paper  now  produced, 
and  its  continued  existence  to  the  time  of  his  death,  as  the  last 
will  and  testament  of  the  decedent ;  and  on  that  question  there 
can  be  but  one  opinion  under  the  testimony.  Our  Acts  of  Assem- 
bly prescribe  no  time  within  which  a  will  must  be  probated.  The 
68th  section  of  the  Act  of  24th  February,  1834  (Purd  195,  sec. 
58),  contemplates  the  occurrence  of  a  case  of  this  kind,  and  pro- 
tects the  administrator  in  the  administration,  but  is  silent  as  to 
the  distribution  of  the  personalty  and  the  partition  of  the  realty. 

If  the  matter,  now  before  the  court,  had  been  adjudicated,  and 


Digitized  by  VjOOQiC 


In  re  WALLACE'S  ESTATE.  145 

a  decree  made  therein  when  originally  before  the  court,  it  might 
be  necessary  now  to  consider  the  power  of  the  court,  and  the  pro- 
priety of  opening  that  adjudication  or  setting  aside  such  former 
decree;  but  as  the  original  application  was  simply  dismissed, 
there  appears  to  be  no  irregularity  in  the  present  petition  and 
direct  application  for  the  probate  of  the  will. 

Therefore,  on  consideration  of  the  testimony  now  adduced  and 
taken  in  writing  and  hereto  attached,  the  paper  writing,  now  pro- 
duced to  the  court,  is  deemed  to  be  duly  proved,  as  and  for  the 
last  will  and  testament  of  the  said  decedent ;  and  it  is  ordered, 
adjudged  and  decreed  that  said  paper  writing  be,  and  the  same  is 
hereby  taken  as  proved  and  admitted  to  probate,  as  and  for  the 
last  will  and  testament  of  John  Chambers,  late  of  Chartiers  town- 
ship, in  said  county,  deceased. 

See  Cook's  Estate,  I  Phil.  342. 


In  the  District  Court  of  Allegheny  County. 
In  rb  Wallace's  Estate. 

(Vol.  VIL,  p.  401.     1860.) 

1.  The  true  construction  of  the  Act  of  Assembly,  regulating  sheriff's  sales  of 
real  estate,  requires  notice  to  be  giyen  in  two  newspapers  for  three  full 
weeks  or  twentj-one  days  previous  to  the  sale. 

2.  When  the  sheriff  is  selling  property  by  parcels,  whenever  he  has  sold 
enough  to  pay  the  debt,  interest  and  costs  of  his  writ  or  writs,  he  ought 
not  to  sell  any  more. 

3.  In  sheriffs'  sales  the  law  requires  a  description  of  the  buildings  whenever 
they  are  of  any  appreciable*  value,  or  would  induce  purchasers  to  bid  more, 
but  not  otherwise. 

4.  Where  the  levy  embraces  lots,  sold  by  the  debtor,  on  some  of  which  the 
purchase-money  was  fully  paid,  and  on  others  but  partly,  the  sherilf  should 
first  sell  those  on  which  a  balance  remains  unpaid,  before  proceeding  to 
sell  those  fully  paid  for. 

In  the  matter  of  the  exceptions  to  the  acknowledgment  of  the 
sheriff's  deed  for  the  real  estate  of  Thomas  Wallace,  deceased. 

AeheMim  ^  Sterretty  for  exceptants. 

Shdler  ^  Koetheny  for  purchasers. 

TOL.  II. — 10 
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The  following  opinion  of  the  court  was  delivered,  June  27, 
1860,  by 

Hampton,  P.  J. — The  property  in  controversy  was  sold  by 
the  sheriff  under  a  second  pluries  writ  of  lev.  fa.  in  favor  of 
Thomas  Holmes  et  al.,  for  use  of  Benjamin  Lutton,  against  the 
executor  of  Thomas  Wallace,  deceased. 

The  writ  came  into  the  hands  of  the  sheriff  on  the  23d  of 
March,  1860,  and  the  property  was  advertised  on  the  6th  of 
April  and  sold  on  the  28d  of  the  same  month.  Exceptions  were 
filed  to  the  acknowledgment  of  the  sheriff's  deed,  on  behalf  of 
the  widow  and  heirs  of  said  deceased,  as  well  as  Martin  Beardon, 
a  vendee  of  Wallace  and  Blakely,  and  Thompson  Bell  and  others, 
judgment  creditors.  The  first  in  each  set  of  exceptions  is  the 
same,  viz :  ^'  Want  of  due  notice  of  sale." 

This  exception  is  first  in  importance,  as  affecting  our  practice, 
as  well  as  first  in  order  of  time.  On  behalf  of  the  exceptants, 
it  is  contended  that  a  true  construction  of  the  Act  of  Assembly, 
regulating  sheriffs'  sales,  requires  notice  to  be  given  in  two  news- 
papers for  three  full  weeks  or  twenty-one  days  previous  to  the 
sale,  and  it  is  asserted  that  the  practice  here  has  been  invariably 
in  accordance  with  that  construction,  ever  since  the  passage  of 
the  Act  in  1886  till  the  last  term  of  this  court. 

On  the  other  hand  it  is  contended  that  a  publication  of  the 
notice  once  a  week,  on  any  day,  in  three  successive  weeks,  is  all 
the  act  requires. 

There  is  no  doubt  but  that  the  practice  in  this  county  ever 
since  the  Act  of  16th  June  1886  was  passed,  down  till  within  a 
very  short  time  at  most,  has  been  to  give  three  full  weeks,  or 
twenty-one  days'  notice,  previous  to  the  day  of  sale.  A  practice 
so  long  established,  and  so  well  known  by  the  people,  whose  in- 
terests are  affected  by  its  operation,  ought  not  to  be  changed  with- 
out good  and  substantial  reasons,  which  we  have  failed  to  dis- 
cover in  this  case.  In  1  Harris  291,  C.  J.  Gibson  says: 
^^  Contemporaneous  practice  is  a  powerful  interpreter  of  doubtful 
meaning,  and  when  long  continued  by  common  consent,  as  in  this 
instance  for  more  than  twenty  years,  it  is  irresistible."  Again, 
in  1  Doll.  186,  it  is  said :  ^^  The  opinion  of  the  court  is  conform- 
ably to  the  invariable  practice  in  every  county  of  this  state,  from 
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the  date  of  the  act  to  this  day,  and  the  construction  given  to  an 
act  immediately  after  its  passage  cannot  be  altered  at  so  distant 
a  period,  even  although  it  might  have  been  a  little  erroneous  in 
the  first  instance." 

Let  us  now  examine  very  briefly  the  act  under  consideration, 
and  see  whether  or  not  the  invariable  construction  given  to  it 
ever  since  its  passage  be  correct. 

The  68d  section  of  the  Act  of  16th  June,  1836  (Dunlop  738), 
when  its  diflFercnt  parts  relating  to  this  question  are  read  together, 
provides  that  "  the  officer  shall  also  give  notice  of  every  such  sale, 
by  advertisement  *  *  in  at  least  two  newspapers  *  *  *  once  a 
week,  during  three  successive  weeks  previous  to  such  sale." 

Now,  if  the  construction  contended  for  by  the  counsel  for  the 
plaintiflF  in  the  execution  bo  correct,  the  requirements  of  the  act 
would  be  complied  with  by  publishing  in  two  of  our  daily  papers, 
on  Saturday  of  one  week,  and  Saturday  of  the  next  week,  and 
Monday  of  the  succeeding  week,  and  the  sale  might  take  place 
the  next  day,  which  would  be  only  ten  days*  notice  before  the 
day  of  sale.  This  would  be  the  case  in  the  cities  where  daily 
papers  are  published.  In  the  country  districts,  as  we  all  know, 
their  newspapers  are  published  weekly.  Then,  if  the  two  papers 
happen  to  be  published  the  same  day,  say  on  Wednesday,  the 
sale  might  take  place  on  Thursday,  the  sixteenth  day  after  the  first 
publication.  Now,  it  is  well  known  that  these  country  papers 
are  frequently  four,  five  or  six  days  reaching  their  subscribers, 
thus  making  the  period  of  the  notice,  actually  given,  not  more 
than  ten  or  twelve  days. 

The  provisions  of  this  Act  of  Asssembly  were  designed  for  the 
benefit  of  the  people  at  large,  whose  interests  were  to  be  aiffected 
thereby,  and  hence  they  are  to  receive  a  popular  construction;  or 
in  other  words,  the  act  is  to  be  construed  according  to  the  plain, 
ordinary  meaning  of  the  language  employed.  And  if  that  rule 
of  interpretation  be  employed,  there  can  be  no  doubt  of  the  re- 
sult ;  perhaps  it  woUld  not  be  extravagant  to  say,  that  ninety- 
nine  out  of  every  hundred  common  minds  would  understand  it  to 
mean  that  there  must  be  three  weeks'  notice,  and  it  seems  to  me 
it  would  require  a  microscopic  view  of  the  act  to  arrive  at  any 
other  conclusion. 
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We  are,  therefore,  of  opinion  that  the  only  and  invariable  con- 
struction of  this  section,  all  over  the  state,  so  far  as  we  know, 
with  one  solitary  exception,  is  literally  and  technically  correct, 
and  that  the  inveterate  and  continued  practice,  in  accordance 
with  that  interpretation,  is  the  true  one,  and  ought  not  to  be 
disturbed. 

Here  the  property  was  first  advertised  on  the  6th  of  April,  and 
was  sold  on  the  28d,  making  the  notice  only  seventeen  days, 
which  falls  short  of  the  notice  required  both  by  the  law  and  the 
practice  in  this  county  for  a  period  of  more  than  twenty-one 
years.     This  sale  must,  therefore,  be  set  aside. 

The  second  exception,  by  widow  and  heirs,  is  to  be  dismissed. 
The  manner  of  sale  was  in  accordance  with  the  order  of  this 
court,  and  we  see  no  reason  to  change  it. 

The  third  exception,  by  the  widow  and  heirs,  is  based  on  the 
alleged  inadequacy  of  price.  As  the  sale  is  to  be  set  aside  on 
other  grounds,  it  is  unnecessary  to  consider  this  question ;  and 
the  same  may  be  said  of  the  fourth  exception,  by  widow,  &c.,  and 
the  third  by  the  judgment  creditors.  It  is  undoubtedly  true  that 
when  the  sherifi*  is  selling  property  by  parcels,  whenever  he  has 
sold  enough  to  pay  the  debt,  interest  and  costs  of  his  writ  or  writs, 
he  ought  not  to  sell  any  more. 

The  fifth  exception,  by  the  widow  and  heirs,  and  third  by  the 
creditors,  refer  to  the  want  of  description  of  the  buildings.  On 
this  subject  the  proof  is  very  defective.  The  law  requires  a  de- 
scription of  the  buildings,  whenever  they  are  of  any  appreciable 
value,  when  a  description  of  them  would  be  at  all  likely  to  en- 
hance their  value  in  the  estimation  of  the  bidders.  But  a  mere 
shell  of  a  building,  which  is  not  tenantable  or  fit  for  use,  and 
which,  if  described  in  the  notice,  would  not  induce  a  purchaser 
to  bid  a  farthing  more  for  the  property,  need  not  be  described. 
The  law  does  not  require  a  vain  thing. 

The  fourth  exception  on  behalf  of  Martin  Reardon  and  the 
judgment  creditors  has  reference  to  the  sale  of  lots  Nos.  70  and 
71,  which  had  been  purchased  by  him  from  Wallace  &  Blakely, 
and  the  purchase-money  paid  in  full.  We  are  of  opinion  that  the 
sheriff  should  have  sold  lots  Nos.  68  and  69,  upon  which  a  bal- 
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ance  of  purchase-money  is  still  due  and  unpaid,  before  proceeding 
to  sell  the  lots  purchased  and  paid  for  by  Reardon. 

This  disposes  of  all  the  exceptions.  We  are  unwilling  a  second 
time  to  set  aside  the  sale  of  this  property,  by  which  the  judgment 
creditors  are  delayed  in  the  collection  of  their  just  dues ;  but  this 
novel  practice,  attempted  to  be  set  up,  of  giving  only  some 
twelve  or  fifteen  days'  notice  of  the  time  and  place  when  and 
where  a  man's  real  estate  is  to  be  sold  by  the  sheriff,  cannot  be 
tolerated.  The  sheriff's  sale  is  set  aside. 

See  cases  cited  in  Clarke  v.  Chambers,  I  Pittsb.  222,  and  in  the  notes  to 
Pardon,  ed.  1861,  p.  442. 


In  the  District  Court  of  Allegheny  County. 

MiLLBR  V.  YaBNER. 
(Vol.  VII.,  p.  401.     1860.) 

1.  In  an  action  of  slander  for  malicionslj  charging  the  plaintiff,  a  practising 
phjsician,  with  being  a  qnack  and  having  killed  the  defendant's  child, 
evidence,  offered  to  enhance  damages,  that  a  rumor  prevailed,  eztensivelv, 
in  the  neighborhood,  that  defendant  had  so  spoken  of  plaintiff,  is  inadmis- 
sible. 

2.  One  cannot  be  responsible  for  the  repetition  bj  others  of  a  slander  uttered 
by  him. 

3.  Chapman  v.  Calder,  2  Harris  365,  is  so  defectively  reported  as  to  be  no 
authority  on  this  point. 

On  motion  for  new  trial.  Meed  and  Hampton^  for  plaintiffs, 
SamiUon  and  Acheeon^  for  defendant. 

Opinion  delivered  June  28, 1860,  by 

Williams,  A.  J. — This  is  an  action  of  slander  for  maliciously 
charging  the  plaintiff,  who  is  a  practicing  physician,  with  being 
a  quack,  and  having  killed  the  defendant's  child. 

Upon  the  trial,  after  the  plaintiff  had  proved  the  speaking 
of  the  slanderous  words  by  the  defendant,  on  five  different  occa- 
sions, in  the  hearing  of  different  persons,  he  was  allowed  under 
objection  and  exception  by  the  defendant,  to  prove  by  other 
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Tritnesses  '^  that  they  had  heard  in  the  neighborhood,  where  the 
parties  reside,  and  prior  to  the  bringing  of  this  suit,  that  de- 
fendant had  charged  the  plaintiff  Trith  having  killed  his  child, 
and  that  the  subject  was  generally  talked  of  in  private  as  weU  as 
public  places,  for  the  purpose  of  showing  the  extent  the  slander 
had  been  circulated  to  the  injury  of  the  plaintiff  as  a  physician." 
The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at 

s — . 

The  defendant  has  moved  for  a  new   trial,  mainly  on  the 
ground  that  the  evidence  excepted  to  was  improperly  admitted. 
To  sustain  the  ruling  of  the  court  the  plaintiff  relies  on  the  case 
of  Chapman  v.  Calder,  2  Harris  365.     This  was  an  action  for 
libel,  charging  the  plaintiff  with  violence,  fraud  and  perjury. 
According  to  the  report,  "after  other  evidence  had  been  re- 
ceived, the  plaintiS^s  counsel,  as  rebutting  evidence,  called  Paul 
S.  Preston,  as  a  witness,  and  offered  to  prove  by  him  what 
rumors  were  in  circulation  in  relation  to  the  plaintiff's  swearing 
false  before  Jones.     To  this  evidence  the  counsel  for  the  de- 
fendant objected.     The  court  overruled  the  objection  and  admit- 
ted the  evidence,  to  which  the  counsel  for  the  defendant  excepted." 
The  admission  of  this  evidence  constituted  the  defendant's  third 
bill,  and  was  one  of  the  errors  assigned.    In  reference  to  which 
the  court  say :  "  We  see  no  error  in  the  admission  of  the  evidence 
contained  in  the  third  bill.     It  was  certainly  competent  for  the 
plaintiff  to  show  by  whom  the  rumors  were  put  in  circulation, 
whether  by  the  friends  of  the  plaintiff  or  the  defendant."     This 
is  all  that  we  have  on  the  subject.     There  is  nothing  to  indicate 
what  the  rumors  in  circulation  were,  by  whom  they  were  put  in 
circulation,  or  what  they  were  intended  to  abut ;  and,  conse- 
quently, nothing  to  show  the  precise  point  decided  by  the  court. 
The  offer,  as  given  in  the  history  of  the  case,  was  to  prove  by 
the  witness  "what  rumors  were  in  circulation,"  and  the  court 
say:  "It  was  certainly  competent  for  the  plaintiff  to  show  by 
whom  the  rumors  were  put  in  circulation."     There  is  no  syllabus 
showing  the  point  ruled  by  the  court  on  this  bill  of  exception, 
and  it  is  impossible  to  glean  it  from  any  part  of  the  report.    In 
this  respect  the  case  is  so  defectively  reported  as  to  be  utterly 
worthless  as  an  authority,  disgraceful  to  the  reporter  and  scan- 
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dalous  to  the  court  whose  opinions  he  was  undertaking  officially 
to  report.  Whatever  the  point  decided  may  have  been,  it  is  cer- 
tain that  it  could  not  have  been  the  same  as  that  which  is  raised 
by  the  admission  of  the  evidence  in  this  case. 

To  show  that  the  evidence  was  improperly  received,  the  de- 
fendant's counsel  relies  on  Rutherford  v.  Evans,  19  E.  C.  L.  R. 
281,  and  Ward  v.  Weeks,  20  Id.  104.  In  the  former  of  these 
cases,  it  is  ruled  that  in  an  action  of  slander,  the  plaintiff,  in 
showing  special  damage,  must  confine  his  proof  to  the  evidence 
of  persons  who  received  the  slanderous  statements  from  the  de- 
fendant himself,  and  in  the  latter  it  was  held  that  the  allegation 
of  special  damage  from  words  spoken  by  the  defendant  could 
not  be  supported  by  proof  that  the  defendant  had  spoken  the 
words  to  B.,  and  that  damage  ensued  in  consequence  of  B.'s  re- 
peating them  as  the  words  of  the  defendant. 

The  principle  on  which  the  decision  in  these  cases  rests,  seems 
to  be  this :  that  a  man  is  only  answerable  for  the  necessary  con- 
sequences of  his  own  wrongful  acts ;  that  the  repetition  of  his 
slanderous  words,  or  the  publication  of  the  fact  of  his  utterance 
thereof,  by  another,  being  the  voluntary  act  of  a  free  agent  over 
whom  the  slanderer  has  no  control,  cannot  be  considered  as  the 
necessary  consequence  of  the  original  uttering  of  the  words.  It 
is  easy  to  see  that  the  application  of  this  principle  would  exclude 
the  evidence  admitted  in  this  case.  But  the  very  point  is  de- 
cided in  Leonard  v.  Allen,  11  Gush.  2^1.  It  was  there  ruled 
that  the  plaintiff,  in  an  action  of  slander,  oannot  show,  in  order 
to  enhance  the  damages,  that  it  was  currently  reported  in  the 
neighborhood  that  the  defendant  had  charged  the  plaintiff  with 
the  crime  alleged  in  the  declaration.  These  authorities  show 
that  the  evidence,  excepted  to  by  the  defendant  in  this  case, 
ought  not  to  have  been  received.  It  is  possible  that  in  point  of 
fact  it  may  not  have  had  the  effect  of  increasing  the  damages. 
It  may  be  that,  if  it  had  not  been  given  the  jury  would  have 
found  the  same  amount.  But  it  was  offered  for  the  purpose  of 
aggravating  the  damages,  and  the  court  cannot  say  that  it  did 
not  have  this  effect.  If  the  contrary  clearly  appeared,  a  new 
trial  would  not  be  granted.  The  damages  found  by  the  jury  are 
not  excessive.     The  words  spoken  by  the  defendant  were  grossly 
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slanderous,  and  if  believed,  calculated  to  do  the  plaintiff  great 
harm  in  his  profession.  They  were  proved  to  have  been  uttered, 
in  the  hearing  of  different  persons,  on  at  least  five  different  occa- 
sions. The  testimony  of  Dr.  McCook  shows  that  there  was  no 
foundation  whatever  for  the  charge.  The  child  was  dead  before 
the  plaintiff  was  called  to  assist  in  its  delivery.  Since  the  trial 
the  plaintiff  has  offered  to  release  all  the  damages  found  by  the 
jury,  if  the  defendant  would  retract  the  slander.  But  he  refuses 
to  retract,  and  insists  upon  a  new  triaL  And  because  the  court 
admitted  evidence,  showing  that  the  fact  of  his  having  slandered 
the  plaintiff  was  currently  reported,  and  generally  known  in  the 
neighborhood,  a  fact  that  might  be  well  inferred  from  the  number 
of  times  the  slander  was  proved  to  have  been  uttered  by  the  de- 
fendant himself,  a  new  trial  must  be  granted.  Whether  the  de- 
fendant, fare  better  or  worse,  on  another  trial,  he  is  entitled  to 
have  the  finding  of  the  jury  based  only  on  competent  and  proper 
evidence. 

It  is,  therefore,  ordered  that  the  verdict  in  this  case  be  set 
aside,  and  a  new  trial  awarded. 


In  the  DiBtrict  Court  of  Allegheny  County. 
In  re  Rule  on  James  E.  Bbown. 

(Vol.  VIIL,  p.  1.     1860.) 

1.  The  principles  of  comity  and  reciprocitj  recognised  in  admitting  attorneys 
on  certificates  from  other  states  are  applicable  only  to  citizens  of  other 
states,  and  not  to  our  own  citizens. 

2.  Even  a  citizen  of  another  state  cannot  claim  admission  here  as  a  matter 
of  right,  on  faith  of  his  certificate ;  he  can  ask  it  only  as  matter  of  grace. 

3.  Onr  courts  have  the  right,  and  it  is  their  duty  under  the  Act  of  1834,  to 
require  that  the  applicant  from  another  state  be  "  learned  in  the  law,''  as 
if  he  were  a  citizen  of  our  own  state. 

4.  When  an  attorney  has  been  admitted  under  a  misapprehension  of  facts 
which  if  known  to  the  court  would  hare  prevented  his  admission,  the 
court  will  rectify  the  mistake,  when  duly  mored  thereto  by  striking  his 
his  name  from  the  roll. 
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On  the  28th  of  May,  1859,  James  E.  Brown,  Esq.,  of  Eittan- 
niiig,  in  this  state,  was  on  motion  of  B.  B.  Camahan,  Esq.,  a 
member  of  the  examining  committee,  duly  admitted  and  sworn 
in  open  court,  as  an  attorney  of  the  District  Court,  upon  the 
faith  of  a  certificate  from  the  Judges  of  the  Supreme  Court  of 
the  state  of  Illinois. 

October  8, 1859,  Mr.  Oamahan^  on  behalf  of  the  examining 
committee,  entered  a  rule  on  James  E.  Brown  to  show  cause  why 
his  name  should  not  be  stricken  from  the  roll  of  attorneys,  for 
the  alleged  reason  that  a  fraud  had  been  practised  on  the  court 
and  committee  as  to  his  residence,  &c.  See  reasons  in  opinion, 
infra. 

To  this  therespondent  filed  the  following 

Answeb. — The  respondent,  reserving  to  himself  all  manner  of 
exception  and  objection,  as  well  to  the  form  and  manner  of 
this  proceeding  as  to  the  vagueness  and  insufficiency  of  the  rea- 
sons filed,  for  answer  thereto,  or  so  much  thereof  as  he  is  advised 
it  is  proper  for  him  to  answer,  saith  as  follows,  to  wit: 

1st.  Your  respondent  in  reply  to  the  first  reason  filed,  says  :^- 
That  in  the  month  of  March,  A.  D.,  1859,  he  was  duly  admitted 
to  practice  as  an  attorney  and  counsellor-at-law  of  the  several 
courts  of  the  state  of  Illinois,  by  the  Supreme  Court  of  said 
state,  in  conformity  with  the  provisions  of  the  statutes  and  laws  of 
said  state,  as  evidence  of  which  your  respondent  herewith  submits 
his  certificate  of  admission,  under  the  seal  of  said  Supreme  Court, 
a  copy  of  which  is  hereto  annexed,  and  begs  leave  to  treat  it  as 
part  of  this  answer ;  and  further  submits  that  such  certificate  is 
conclusive  evidence  of  such  admission,  and  the  verity  thereof 
cannot  in  this  proceeding  be  impeached  or  controverted,  but  that 
it  is  entitled  to  full  faith  and  credit  as  a  decree  of  said  Supreme 
Court. 

2.  Your  respondent  therefore  submits,  that  when  admitted  to 
the  bar  of  the  District  Court  of  Allegheney  county,  on  the 
28th  day  of  May,  a.  d.,  1859,  he  was  a  practising  attorney  and 
counsellor  in  good  standing  of  the  Supreme  Court  of  the  state 
of  Illinois,  and  as  such  entitled,  by  reason  of  the  reciprocity  and 
comity  existing  between  the  said  courts,  to  admission  to  the  said 
District  Court  of  Allegheny  county ;  and  while  your  respondent 
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denies  the  relevancy  of  the  question  of  practice,  or  the  right  of 
any  person  to  inquire  of  him  concerning  the  same,  yet  he  is  free 
to  say  that  within  the  brief  interval  of  two  months  and  ten  days 
between  his  admission  in  Illinois  and  his  admission  to  the  Pitts- 
burgh bar,  as  an  attorney  and  counsellor  thereof^  he  had  been 
engaged  and  interested  in  the  practice  of  law  in  said  state  of 
Illinois. 

8.  Your  respondent  further  protesting  against  the  relevancy  of 
the  question  of  residence  or  citizenship,  as  raised  by  the  latter 
clause  of  the  first  reason  filed,  yet  desiring  to  evade  nothing  from 
which  any  inference  of  guilt  might  be  drawn,  here  most  postively 
denies  that  he  ever  made  any  misrepresentation  to  B.  B.  Gamahan, 
Esq.,  respecting  his  residence  or  citizenship,  neither  were  any 
such  misrepresentations  made  by  him  to  any  other  member  of  the 
committee  of  examination,  nor  to  the  court.  And  your  respon- 
dent here  affirms  that  no  question  as  to  his  residence  or  citizen- 
ship in  Illinois  was  asked  of  him  by  any  member  of  said  committee 
or  by  the  court  prior  to  his  admission ;  and  your  respondent 
therefore  answers,  that  that  part  of  said  reason  which  charges 
fraud  upon  your  respondent  is  utterly  untrue. 

4.  Your  respondent  further  answers  that  at  the  time  of  his 
application  for  admission  to  the  bar  of  this  honorable  court,  he 
relied  upon  his  certificate  from  said  Supreme  Court  of  the  state 
of  Illinois,  and  the  comity  existing  between  the  courts  of  Illinois 
and  the  courts  of  Pennsylvania,  as  shown  by  the  Revised  Statutes 
of  Illinois  and  the  rules  of  this  honorable  court,  and  here  your  res- 
pondent begs  leave  to  introduce  a  copy  of  an  extract  from  the 
said  statutes  of  Illinois,  which  was  submitted  to  the  inspection 
of  the  said  R.  B.  Camahan,  Esq.,  on  the  day  said  Carnahan 
moved  his  admission  to  this  honorable  court,  which,  by  reference 
to  the  Statutes  of  Illinois,  published  by  D.  B.  Cook  &  Co.,  1858, 
by  authority,  on  page  677,  of  volume  first,  at  the  10th  section  of 
Chapter  XI.,  will  be  found  as  follows,  to  wit:  "  Any  person  pro- 
ducing a  license  or  other  satisfactory  voucher,  proving  that  he 
hath  been  regularly  admitted  an  attomey-at-law  in  any  Court  of 
Record  in  the  United  States ;  that  he  is  of  good  moral  character, 
may  be  licensed  and  permitted  to  practice  as  a  counsellor  or 
attorney  at-law  in  any  court  in  this  state,  without  examination." 
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And  at  section  13  of  same  chapter,  as  follows :  ^'  Hereafter, 
Trhen  any  counsellor  or  attorney  at  law,  residing  in  any  of  the 
adjacent  states  or  territories,  may  desire  to  practice  law  in  this 
state,  such  counsellor  or  attorney  shall  be  allowed  to  practice  in 
the  several  courts  of  law  and  equity  in  this  state  upon  the  same 
terms  and  in  the  same  manner  that  counsellors  and  attorneys  at 
law  residing  in  this  state  now  are,  or  hereafter  may  be,  admitted 
to  practice  law  in  such  adjacent  states  or  territories." 

In  further  illustration  of  comity,  your  respondent  begs  leave 
to  refer  to  the  latter  part  of  Rule  27  of  this  honorable  court, 
which  reads  as  follows,  to  wit :  ^^  and  the  court  may  also,  at  its 
discretion  and  upon  similar  terms,  admit  persons  admitted  to 
practice  in  the  courts  of  those  states  which  extend  the  like  privi- 
leges to  the  attorneys  of  this  state." 

And  further,  your  respondent  begs  leave  to  state  that  he  has 
been  informed,  and  has  good  reason  to  believe,  that  two  members 
of  the  bar  of  the  state  of  Pennsylvania — the  one  from  Allegheny 
county  and  the  other  from  Indiana  county — were,  without  ex- 
amination, upon  producing  certificates  of  admission  from  their 
respective  bars  in  this  state,  admitted  to  practice  in  the  several 
co&rts  of  the  state  of  Illinois. 

5.  Your  respondent  further  says  that  he  is  informed  that  about 
twelve  days  prior  to  his  admission  to  the  bar  of  this  honorable 
court,  his  certificate  from  Illinois  was  submitted  to  R.  B.  Carna- 
han,  Esq.,  and  two  other  members  of  the  examining  committee, 
to  whom  it  was  stated  that  he  was  willing  to  submit  to  an  exam- 
ination, if  required ;  and  that  he  resided  in  Kittanning,  but  had 
been  obliged  to  spend  a  considerable  portion  of  his  time  in  Chi- 
cago last  fall  and  winter,  and  when  there  made  application  for 
admission  to  the  bar;  and  that  the  said  members  of  committee 
were  perfectly  satisfied  with  the  certificate,  and  stated  that  should 
the  respondent  present  himself,  he  would  be  admitted. 

Your  respondent  further  says,  that  he  is  also  informed  and  be- 
lieves, that  on  the  day  of  his  admissioii  in  Pittsburgh,  one  of  the 
other  two  members  of  the  board  of  examination  above  referred 
to,  being  present  in  this  honorable  court,  expressed  his  desire  to 
Robert  Pollock,  Esq.,  that  the  motion  for  your  respondent's  ad- 
mission should  be  made  by  R.  B.  Carnahan,  Esq.    And  your 
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respondent  farther  saith,  that  the  motion  of  Mr.  Carnahan  for 
his  admission  was  based  upon  the  said  certificate  (which  Mr.  Car- 
nahan read  in  open  coart)  and  the  comity  aforesaid. 

6.  Your  respondent  further  saith,  that  the  member  of  com- 
mittee who  desired  the  motion  to  be  made  bj  Mr.  Carnahan,  has 
been  long  acquainted  with  him ;  that  the  law  firm  of  which  the 
said  member  is  an  active  partner,  has  been  employed  by  your 
respondent,  and  has  brought  and  attended  to  several  suits  at  his. 
request,  and  collected  and  paid  money  over  to  him ;  and  further- 
more, that  the  said  member  has  been  at  the  house  of  respondent 
in  Kittanning,  and  acquainted  with  his  character  and  position ; 
that  your  respondent  is  well  known  to  many  of  the  memberd  of 
the  Pittsburgh  bar,  some  of  whom  were  present  at  his  admission ; 
that  your  respondent  has  good  reason  to  believe  that  B.  B.  Car- 
nahan, Esq.,  was,  before  he  moved  your  respondent's  admission, 
informed  of  his  residence,  position  and  business;  that  your 
respondent  has  been  a  frequent  visitor  in  Pittsburgh  during  the 
last  forty  years,  transacting  business  there,  and  that  for  more 
than  eight  years  he  was  the  principal  partner  in  the  firms  of 
Brown,  Phillips  &  Co.,  and  their  successors.  Brown,  Floyd  & 
Co.,  who  had  warehouses  on  Water  street,  in  said  city,  and  were 
engaged  in  the  iron  business,  and  believes  his  standing,  position 
and  residence  to  be  well  known  to  a  large  portion  of  the  business 
men  of  the  city,  as  well  as  to  members  of  the  legal  profession. 
And,  under  all  these  facts  and  circumstances,  your  respondent 
submits  that  it  would  have  been  impossible  for  him,  even  had  he 
been  desirous  of  doing  so,  to  have  committed  the  alleged  fraud 
upon  this  honorable  court  or  upon  the  board  of  examiners 
thereof. 

Your  respondent  further  saith,  that  his  only  interview  with  R. 
B.  Carnahan,  Esq.,  before  he  moved  your  respondent's  admission, 
was  for  a  very  few  minutes  in  the  rotunda  of  the  court  house,  and 
in  presence  of  B.  Pollock,  Esq. ;  and  that  after  his  admission, 
and  before  he  retired  from  the  court  room,  Mr.  Carnahan  in- 
quired of  your  respondent  whether  he  intended  then  to  remain 
in  the  city,  to  which  your  respondent  replied  in  the  negative  and 
informed  Mr»  Carnahan  that  he  was  then  on  his  way  home  to 
Kittanning. 
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In  answer  to  the  second  reason  filed,  your  respondent  saith, 
that  whilst  he  respectfully  submits  that  the  matters  and  things 
therein  set  forth  are  neither  relevant  nor  important  to  the  matter 
ia  issue,  yet,  desirous  of  meeting  this  charge  upon  its  merits,  and 
shrinking  from  no  responsibility  connected  therewith,  states  and 
saith,  that  at  no  time  was  he  required  by  this  honorable  court 
or  any  member  of  this  bar  to  submit  to  an  examination ;  but,  on 
the  contrary,  was  informed,  as  before  stated,  that  it  was  unne- 
cessary. And  further,  your  respondent  states  that  he  practised 
no  fraud  nor  falsehood  upon  this  court,  nor  upon  the  Board  of 
Examiners ;  but  answers  now,  as  he  has  before  answered,  that  at 
the  time  of  his  admission  to  the  bar  of  this  honorable  court,  he 
was,  and  still  is,  an  attorney  and  counsellor  at  law  of  the  several 
courts  of  law  and  equity  of  and  within  the  state  of  Illinois,  and 
is  and  has  been  concerned  in  important  causes  in  the  said  state 
of  Illinois.  And  further,  whilst  your  respondent  protests  against 
the  relevancy  of  his  legal  learning  to  the  inquiry  here,  yet  states 
that  when  a  young  man  he  held  the  offices  and  performed  the  du- 
ties of  prothonotary,  clerk  of  the  Court  of  Oyer  and  Terminer, 
and  clerk  of  the  Court  of  Quarter  Sessions  of  Armstrong  county, 
for  about  three  years,  the  business  of  which  being  limited,  muc& 
of  his  time  was  employed  in  reading  law  and  pursuing  the  study 
of  Latin.  Afterwards  he  read  law  under  the  direction  and  at 
the  request  of  Thomas  Blair,  Esq.,  then  a  distinguished  lawyer 
of  the  same  county.  Your  respondent  held  the  commission  of 
justice  of  the  peace  of  the  said  county  for  fifteen  years,  had  an 
extensive  practice,  and  continued  to  read  law,  investigate  closely 
and  apply  its  principles  and  legal  decisions  to  cases  presented 
before  him,  and  to  the  present  time  has  stiir  pursued  his  legal 
reading  and  investigation ;  has  for  more  than  forty  years  been  a  . 
scrivener  and  conveyancer  with  large  practice ;  for  perhaps  thirty 
years  past  has  been  an  extensive  land  agent,  and  has  aided  in 
preparing  and  conducting  successfully  numerous  important  land 
cases,  and  succeeding  in  compromising  favorably  a  still  greater 
number ;  all  of  which  required  the  careful  reading  and  study  of 
the  land  and  tax  laws  of  this  state ;  and  his  accuracy  and  ability 
as  an  agent  have  met  with  the  approbation  of  his  honor,  Judge 
Watts,  and  other  distinguished  gentlemen;  and,  if  necessary, 
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your  respondent  can  submit  ample  testimony  from  eminent  mem- 
bers of  the  profession  of  his  legal  business  acquirements ;  and 
now  begs  leave  to  offer  the  following : 

1.  F.  Watts,  Esq.  (since  judge,  &c.),  in  his  letter  of  December 
18th,  1889,  writes :  '^  It  affords  me  pleasure  to  say,  that  in  the 
midst  of  complicated  difficulties  of  settling  this  estate,  your  ac- 
count was  one  bright  spot — it  was  clear,  plain  and  satisfactory." 

2.  A  distinguished  judge,  referring  to  a  most  difficult  and 
complicated  concern,  in  which  another  gentleman  was  associated 
with  respondent,  but  which  was  mainly  conducted  by  respondent 
(as  was  well  known  to  his  honor),  in  a  written  opinion  used  the 
following  language :  "  From  the  known  ability  and  acknowledged 
capacity  of  the  gentlemen  concerned,*'  &c. 

8.  About  eighteen  years  since,  an  eminent  lawyer  in  extensive 
practice  at  the  Eittannmg  bar,  offered  your  respondent  a  full 
partnership  in  his  law  business. 

Your  respondent  further  saith,  that  in  multitudes  of  cases  he 
has  been  consulted  respecting  legal  matters,  amongst  others,  by 
gentlemen  of  intelligence,  of  wealth,  and  of  the  legal  profession, 
and  that  many  of  them,  suggesting  his  fitness,  have  importuned 
him  to  seek  admission  to  the  bar. 

Tour  respondent — although  it  may  bo  irrelevant — would  re- 
spectfully beg  leave  to  state  that,  to  his  long  and  attentive 
reading  and  study  of  legal  science  and  his  practical  acquaintance 
therewith,  gained  in  his  various  business  relations,  he  has  made 
acquisitions  in  other  departments — among  which  he  would  men- 
tion mathematics,  the  Latin  and  German  languages,  and  also 
natural  science — ^particularly  chemistry,  mineralogy  and  geology, 
of  which  he  has  had  much  practical  knowledge.  He  was  an 
acting  civil  engineer  on  the  public  works  of  this  state,  in  the 
corps,  and  then  ranking  with  Messrs.  E.  Miller,  S.  W.  Roberts 
and  T.  J.  Powers,  and  is  an  experienced  practical  surveyor, 
accountant  and  business  man,  and  as  such,  well  known. 

Your  respondent  further  states,  as  evidence  that  no  fraud  was 
practised  by  him  on  the  Pittsburgh  bar,  that  although  his  admis- 
sion thereto  occurred  on  the  28th  day  of  May,  1869,  a  period  of 
four  months  and  ten  days  was  allowed  to  pass  before  the  motion 
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for  the  rule  to  show  cause  was  made,  or  notice  of  it  was  given 
to  him. 

In  conclusion,  your  respondent  submits  that  the  dignity  of  the 
legal  profession  is  not  violatedi  neither  in  the  moral  character, 
legal  learning,  professional  ability,  scientific  knowledge,  literary 
attainments,  or  business  capacity  and  integrity  of  your  respond- 
ent ;  but  on  the  contrary,  your  respondent  cannot  believe  that 
this  proceeding  is  instituted  to  vindicate  the  honorable  profession 
of  the  law,  but  believes  that  gross  misrepresentations  have  been 
made  to  the  honorable  board  of  examiners  of  this  county,  and 
that  opponents  of  your  respondent,  as  well  of  Kittanning  as  of 
Pittsburgh,  have  entered  into  a  conspiracy  to  oppress  and  annoy 
him,  and  that  this  is  but  an  overt  act  of  such  conspiracy ;  in 
corroboration  of  which — ^besides  oral  information — ^your  respond- 
ent now  holds  a  letter  from  a  gentleman  (believed  to  be  one  of 
said  conspirators)  highly  offensive  to  your  respondent,  and  greatly 
tending  to  a  breach  of  the  peace.  Wherefore  your  respondent 
submits,  that  in  nothing  has  he  committed  any  fraud  upon  the 
honorable  court  or  upon  any  committee  thereof — nor  has  he  at 
any  time  consented  that  any  such  thing  should  be  done,  but  in 
all  things  hath  demeaned  himself  as  an  upright  member  of  this 
bar :  all  of  which  he  is  ready  and  willing  to  show  to  this  honor- 
able court  at  such  time  and  in  such  manner  as  this  honorable 
court  may  direct,  and  prays  that  the  rule  to  show  cause  may 
be  discharged,  and  your  respondent  dismissed  hence,  with  his 
reasonable  costs  and  charges,  in  this  behalf  most  wrongfully 
sustained. 

Depositions  were  taken  on  both  sides.  The  more  relevant 
facts  developed  thereby  are  referred  to  in  the  opinion  below. 

The  matter  was  argued  March  25th,  1860,  by 

MareuA  W.  Acheson^  Esq.,  for  complainants. 

SarmLel  A.  Purviancej  and  Edward  S.  Golden^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered,  June  80th,  1860,  by 
Hamptok,  p.  J. — The  circumstances  attending  this  case,  as 
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disclosed  by  the  evidence,  are  of  such  a  oharacter  as  to  demand 
our  most  careful  and  serious  consideration. 

On  the  28th  of  May,  1859,  while  the  Court  Tras  engaged  in 
the  transaction  of  its  ordinary  business,  Mr.  Pollock,  a  member 
of  this  bar,  came  up  to  the  bench  and  made  some  inquiry  as  to 
the  mode  of  admitting  attorneys  from  other  states  to  this  bar. 
The  court  informed  him  that  our  rules  required  his  application  to 
be  first  made  to  the  board  of  examiners,  and  if  they  gave  him  a 
certificate,  or  if  one  of  their  number  moved  his  admission,  we 
took  it  for  granted  it  was  all  right,  or  words  to  that  efiect. 
Afterwards  Mr.  Carnahan,  a  member  of  that  board,  moved  the 
admission  of  James  E.  Brown  as  an  attorney  of  the  state  of  Illi- 
nois, producing  at  the  same  time  the  certificate  of  the  judges  of 
the  Supreme  Court  of  that  state,  dated  the  8th  day  of  March, 
1859,  under  the  seal  of  said  court,  setting  forth  that  James  E. 
Brown  of  "  Cook  county  "  in  that  state,  was  duly  qualified  and 
licensed  to  practice  law  in  the  several  courts  of  the  state. 

This  certificate  was  not  examined  by  the  court  at  the  time,  but 
was  supposed  to  be  in  due  form,  as  the  seal  of  the  court  was  said 
to  be  attached  to  the  paper,  with  the  certificate  of  the  clerk  that 
it  was  in  due  form,  and  that  said  Brown  had  been  duly  qualified 
and  admitted  as  an  attorney  of  that  court. 

A  careful  examination  of  this  paper  since  the  hearing  of  this 
rule,  discloses  some  very  extraordinary  features.  The  first  part 
of  it  contains  a  certificate  signed  by  three  judges  of  the  Supreme 
Court  of  that  state,  as  follows,  viz  : 

"  Supreme  Court,  State  of  Illinois.  Jas.  E.  Brown,  of  Cook 
county,  Illinois,  having  exhibited  to  the  undersigned,  the  justices 
of  the  Supreme  Court  of  the  State  of  Illinois,  satisfactory  evi- 
dence of  his  good  moral  character,  and  of  his  qualifications  for 
admission  as  an  attorney  and  counsellor  at  law,  we  do  therefore 
hereby  authorize  the  said  Jas.  E.  Brown  to  appear  in  all  the 
Courts  of  Record  in  the  state  of  Illinois,  both  of  law  and  equity, 
and  therein  to  practice  as  an  attorney  and  counsellor  at  law, 
according  to  the  laws  and  customs  of  said  state  for  and  during  his 
good  behavior  in  said  practice." 

Dated  8th  March,  1859. 
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Thus  far  this  document  seems  to  be  regular  enough,  and  irould 
confer  authority  on  any  of  the  courts  of  that  state  to  admit  Mr. 
Brown  to  practice  therein,  on  his  appearing  in  open  court  and 
taking  the  oath  prescribed  by  law. 

And  this  might  be  presumed  from  the  certificate  and  seal  of 
the  Clerk  of  the  Supreme  Court,  but  for  the  fact  that  it  also 
appears  on  the  same  paper  that  he  was  sworn  before  a  notary 
public  in  Armstrong  county,  Pennsylvania.  The  following  is  a 
copy  of  this  part  of  the  record,  so  much  relied  on  by  the  respon- 
dent, as  importing  absolute  verity,  viz : 

"  State  of  Pennstlvanu,  Armstrong  County,  ss  : 
I,  James  E.  Brown,  do  solemnly  swear,  that  I  will  support  the 
Constitution  of  the  United  States  and  of  the  state  of  Illinois, 
and  in  all  things  faithfully  execute  the  duties  of  an  attorney  and 
counsellor  at  law,  according  to  the  best  of  my  understanding 
and  abilities.  Jas.  E.  Brown." 

'^  Sworn  and  subscribed  before  me  this  12th  day  of  March, 
1859.  Geo.  S.  Rohrer,  N.  P." 

Then  foUows  the  certificate  of  the  Deputy  Clerk  of  the  Supreme 
Court,  by  which  it  is  manifest  the  name  of  Mr.  Brown  was 
enrolled  as  an  attorney  of  that  court,  on  the  oath  he  had  taken 
before  the  notary  public  in  Eittanning,  without  ever  being 
present  in  the  Supreme  Court,  or  any  motion  made  for  his  admis- 
sion. This  certificate  is  dated  the  18th  of  March,  six  days  after 
the  date  of  his  oath  before  the  notary,  sq  that  the  probability  is, 
the  paper  was  either  sent  or  handed  to  the  clerk,  and  he  certified 
it  and  sent  it  back. 

Aside  from  the  want  of  authority  in  the  notary  public  to 
administer  such  an  oath,  I  am  quite  sure  this  will  be  regarded  by 
the  profession  as  a  novel  mode  of  admitting  a  person  as  a  member 
of  the  bar. 

In  justice  to  the  Supreme  Court  of  Illinois,  we  ought  to  express 
our  decided  opinion  that  if  the  &cts  in  regard  to  this  certificate 
were  brought  to  their  notice,  they  would  at  once,  and  without  the 
slightest  hesitation,  strike  his  name  from  the  roll  of  attorneys, 
as  having  been  entered  there  without  any  authority. 

VOL.  II. — 11 
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Another  certificate  was  ako  prodaced  from  the  Circuit  Court 
of  Wisconsin,  stating  that  James  £.  Brown,  Esq.,  was,  on  the 
28d  day  May,  A.  n.,  1859,  duly  sworn  in  open  court  as  an 
attorney  and  counsellor  at  law  and  solicitor  in  chancery. 

The  court  remarked,  in  substance,  to  Mr.  Camahan,  that  as 
he  was  a  member  of  this  committee,  this  application  was  presumed 
to  be  right,  and  being  answered  in  the  affirmative,  Mr.  Brown 
was  at  once  admitted  and  sworn  by  the  clerk. 

The  court  took  it  for  granted  that  the  applicant  was  a  resident 
attorney  of  the  state  of  Illinois,  as  no  intimation  whatever  was 
given  that  he  was  at  the  time,  and  had  been  for  a  period  of  forty 
years,  a  citizen  of  Pennsylvania,  residing  in  Eittanning,  in  the 
adjoining  county  of  Armstrong,  as  since  disclosed  by  the  evidence. 

On  the  8th  of  October,  1859,  Mr.  Camahan,  on  behalf  of  the 
board  of  examiners  of  this  bar,  entered  a  rule  in  this  court  to 
show  cause  why  James  E.  Brown  should  not  be  stricken  from  the 
roll  of  attorneys  of  this  court,  for  the  following  reasons,  viz : 

Ist. — Because  he  was  admitted  under  representations  that  he 
was  a  practising  attorney  in  the  state  of  Illinois,  when  in  truth 
and  in  fact  he  never  was  a  citizen  of  the  state  of  Illinois,  but  has 
resided  in  Armstrong  county  for  a  long  time. 

2d.'^Said  Brown  was  admitted  without  examination,  and  prac^ 
tised  a  fraud  upon  the  court  and  board  of  examiners,  by  repre- 
senting that  he  was  a  practising  attorney  in  the  state  of  Illinois, 
when  in  truth  he  never  practised  law  in  Illinois,  or  elsewhere, 
and  is  not  known  to  this  court  to  have  ever  studied  law. 

Under  this  rule  the  respondent  filed  an  answer,  and  a  number 
of  depositions  were  taken  on  both  sides. 

Three  questions  are  raised  by  this  record  and  the  evidence  in 
this  case. 

1st. — ^Was  there  any  fraud  practised  either  on  the  committee 
or  the  court  in  procuring  the  admission  of  the  respondent  to  the 
bar? 

2.  If  there  were  no  fraud,  did  the  committee  and  the  court  act 
under  an  entire  misapprehension  of  the  facts  in  the  case  ? 

8d.  If  so,  is  the  mistake  of  such  a  character  as  to  require  the 
rule  to  be  made  absolute  ? 
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Waiving  the  alleged  fraud,  let  us  see  how  the  case  stands  on 
the  question  of  mistake. 

The  evidence  shows  quite  conclusively  that  neither  the  commit- 
tee, nor  the  member  who  moved  his  admission,  knew,  or  had  any 
reason  to  suppose,  that  the  respondent  resided  in  this  state ;  but 
on  the  contrary  that  he  was  a  citizen  of  the  state  of  Illinois,  who 
had  come  here  to  transact  some  particular  business  in  the  line  of 
his  profession.  Such  I  know  was  the  impression  made  on  the 
mind  of  the  court,  by  all  the  circumstances  attending  the  trans- 
action. But  it  is  said  no  such  statement  was  made  by  the  re- 
spondent, either  to  the  committee  or  the  court.  This  may  be 
true,  and  yet  both  the  committee  and  the  court  might  very  natu- 
rally be  led  into  error,  by  the  exhibition  of  his  certificate,  which 
stated  on  its  face  that  he  was  of  ^'  Cook  county,"  Illinois. 

But  it  is  said  the  name  of  the  place  where  the  court  is  held  is 
usually  inserted  as  the  residence  of  the  applicant.  But  in  this 
instance  it  does  not  appear  that  the  court  was  in  session  any- 
where, and  the  certificate  of  the  clerk  is  dated  "  Ottawa." 

It  is  said  again  that  his  place  of  residence  has  nothing  to  do 
with  the  question  now  before  us,  that  we  are  bound  by  the  prin- 
ciples of  comity  and  reciprocity  to  admit  the  respondent  simply 
on  the  faith  of  his  certificate.  This,  I  apprehend,  is  a  very  great 
mistake.  The  principles  of  comity  and  reciprocity  in  this  respect 
are  only  applicable  to  citizens  of  another  state,  and  not  to  our 
own  citizens.  But  even  a  citizen  of  another  state  cannot  claim 
admission  here  as  a  matter  of  right ;  he  can  only  seek  it  as  a  mat- 
ter of  grace.  The  respondent  here  was,  at  the  time  of  his  pre- 
tended admission  in  Illinois,  a  citizen  of  Pennsylvania,  and  there- 
fore the  doctrine  of  reciprocity  does  not  apply  to  him. 

But  if  this  were  otherwise,  if  he  had  been  a  bond  fide  citizen  of 
that  state,  it  does  not  follow  that  he  ought  to  be  admitted  here, 
merely  on  his  certificate  of  membership  there. 

By  the  law  of  this  state,  the  courts  have  power  to  admit  a 
competent  number  of  persons  of  an  honest  disposition  and 
*'^  learned  in  the  law,"  to  practise  as  attorneys  within  the  courts. 
And  they  may,  in  their  discretion,  admit  attorneys  from  other 
states,  which  recognise  the  principles  of  reciprocity  in  regard  to 
attorneys  going  from  this  state.    But,  this,  as  we  have  already 
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said,  is  done  by  courtesy,  merely,  and  cannot  be  claimed  as  a 
matter  of  right.  Our  courts  have  the  same  right,  and  ought  in- 
variably to  exercise  it,  to  look  beyond  the  certificate,  and  to  re- 
quire one  coming  from  another  state  to  '*  be  learned  in  the  law," 
as  if  he  were  a  citizen  of  our  own  state.  Any  other  rule  would 
work  an  unjust  and  invidious  discrimination  against  our  own  cit- 
izens, and  operate  very  injuriously  against  the  members  of  the 
bar  of  this  state.  Indeed,  we  have  no  power,  under  the  Act  of 
1834,  to  admit  any  one  who  is  not  learned  in  the  law,  and  hence 
our  rule  requiring  all  those  who  desire  to  be  admitted  to  this  bar, 
coming  from  another  state,  to  make  their  application  to  the  com- 
mittee. And  it  is  the  imperative  duty  of  that  committee,  before 
they  grant  their  certificate,  to  be  fully  satisfied  that  such  appli- 
cants have  brought  themselves  clearly  and  distinctly  within  the 
requirements  of  the  Act  of  Assembly  and  rules  of  court. 

The  court  relies  on  this  committee  for  information  in  regard  to 
the  qualification  of  every  applicant  for  admission  ;  and  hence  too 
much  caution,  care  and  vigilance  cannot  be  exercised  by  its 
members. 

A  certificate  by  a  court  in  another  state,  simply  proves,  when 
properly  authenticated,  that  its  recipient  was  duly  admitted 
according  to  the  law  and  practice  of  that  tftate — nothing  more. 
Now  suppose  that  state  had  a  law  authorizing  any  person  who 
might  apply  to  be  admitted  and  practice  as  an  attorney,  without 
any  previous  course  of  study  whatever,  would  our  courts  be 
bound,  or  at  liberty  even,  upon  the  mere  certificate  of  member- 
ship, to  admit  such  a  person  to  practice  here?  Clearly  they 
would  not.  Otherwise^  any  person  residing  in  this  state  might 
evade  the  provisions  of  our  wise  and  salutary  law  by  a  week's 
absence  in  the  west,  and  returning  with  his  certificate,  demand 
admission  here,  in  defiance  of  our  Act  of  Assembly,  and  the  prac- 
tice of  our  courts  from  time  immemorial. 

It  is  manifest  from  the  admitted  facts  in  this  case,  that  the  re- 
spondent was  not  entitled  to  admission  here  without  the  aid  of 
his  western  certificates.  He  had  not  complied  with  our  Act  of 
Assembly  and  rules  of  court  in  relation  to  the  admission  of  mem- 
bers of  the  bar.  Either  he,  or  his  adviser,  was  made  aware  of 
the  fact  that  he  could  not  be  admitted  in  his  own  county  by  the 
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aid  of  any  certificate  he  might  procure  in  other  states,  and  hence 
it  was  determined  to  try  the  experiment  here.  And  instead  of 
making  application  to  Mr.  Penny,  who  was  one  of  the  committee, 
and  who  had  been  his  counsel  on  a  former  occasion,  and  knew 
him  well,  his  friend  and  "Adviser  went  to  Mr.  Pollock,  who  testi- 
fies that  he  did  not  know  that  Mr.  Brpwn  was  a  resident  of  this 
state. 

It  is  also  shown  that  the  respondent  had  no  case  here  in  court, 
and  no  professional  business  to  transact,  and  yet  he  made  his 
application  here  on  the  28th  of  May,  and  went  immediately  home 
to  Kittanning,  and  was  there  admitted  on  the  6th  of  June,  on  his 
certificate  from  this  court. 

The  whole  evidence  shows  conclusively  that  both  the  committee 
and  the  court  acted  under  an  entire  misapprehension  of  the  facts. 
Had  the  court  suspected  for  a  moment  that  the  respondent  was  a 
citizen  of  Armstrong  county,  we  would  have  said  to  him,  go  and 
present  your  certificates  to  your  own  court  first,  and  if  admitted 
there,  we  will  consider  your  claims  afterwards.  We  would  not 
have  entertained  his  application  for  a  single  moment  And  this 
misapprehension  was  caused  by  the  conduct  of  the  respondent  in 
presenting  his  certificates,  and  withholding  from  the  committee 
and  the  court  the  knowledge  of  the  facts  in  regard  to  his  resi- 
dence and  past  history.  Laboring  under  this  want  of  informa- 
tion, which  was  in  the  power  of  the  respondent,  and  which  it  was 
his  duty  to  give,  the  court  was  induced  to  do  an  act  which  it 
would  not  otherwise  have  done.  In  all  such  cases  the  court  will, 
and  ought  to,  rectify  the  mistake,  whenever  it  is  in  its  power  to 
do  so. 

The  fact  that  the  residence  of  Mr.  Brown  is  noted  on  our  min- 
utes does  not  alter  the  case,  because  the  clerk  states  that  he 
received  that  information  from  some  person  after  the  party  was 
admitted,  and  it  is  very  certain  that  fact  was  unknown  to  the 
court  until  disclosed  on  the  argument  of  this  rule. 

This  rule  must  be  made  absolute  on  the  ground  that  the  court, 
in  admitting  James  E.  Brown,  acted  under  an  entire  misappre- 
hension of  the  facts. 

And  now  to  wit,  June  80th,  1860,  it  is  ordered  and  adjudged 
that  the  name  of  James  E.  Brown  be  stricken  from  the  roll  of 
attorneys  of  this  court. 
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I7i  the  District  Court  of  Allegheny  County. 

Ex  PARTE  DONAOHEY. 

(Vol.  VIII.,  p.  9.     1860.) 

1.  To  authorize  the  issue  of  a  warrant  for  the  arrest  of  an  alleged  fogitire 
from  justice  from  another  state,  it  must  be  made  to  appear,  1.  That  defend- 
ant has  committed  a  crime  in  the  said  state,  2.  That  he  has  been  there 
dulj  charged  with  its  commission,  and  3.  That  he  has  fled  from  justice  from 
the  said  state,  and  is  found  within  this  state. 

2.  It  is  the  duty  of  magistrates,  upon  proper  CTidence,  to  cause  Aig^tires  from 
justice  from  either  of  the  United  States  to  be  arrested  and  detained,  in  or- 
der to  their  surrender,  before  a  requisition  is  actually  made  for  their  sur- 
render by  the  ezecutiye  of  the  state  from  which  they  fled. 

Thomas  Howard  and  John  W.  Riddell^  for  the  prisoner. 

Thomas  M.  Marshall  and  Thomas  F.  WHsony  eontrd. 

The  following  opinion  was  delivered,  July  20, 1860,  by 
Williams,  A.  J. — ^This  is  a  writ  of  habeas  corpus^  directed  to 
the  sheriff  and  jailor  of  the  county  of  Allegheny  and  the  mayor 
of  the  city  of  Pittsburgh,  commanding  them  to  bring  up  William 
Donaghey,  alleged  to  be  in  their  custody,  and  to  exhibit  the 
cause  of  his  detention.  It  appears  from  the  return  to  the  writ 
that  the  said  William  Donaghey  was  arrested  and  committed  for 
further  hearing,  by  the  mayor,  to  the  custody  of  the  sheriff  and 
jailor,  on  an  information  made  before  him  by  M.  L.  Alexander, 
on  the  12th  of  May,  1860,  alleging  that  <^  William  Donaghey  is 
a  fugitive  from  justice  from  the  state  of  Tennessee,  of  the  county 
of  Davidson,  on  a  charge  of  obtaining  goods  under  false  pretence, 
and  is  now  in  the  city  of  Pittsburgh." 

Are  the  facts  stated  in  the  information  sufficient  to  justify  the 
arrest  and  detention  of  the  prisoner  for  further  hearing?  If 
they  are,  he  must  be  remanded,  if  not,  he  is  entitled  to  be  dis* 
charged.  The  Constitution  of  the  United  States,  article  IV., 
sec.  2,  provides  that  ^^  a  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  another  state,  shall,  on  demand  of  the  executive  author- 
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itj  of  the  same  state  from  which  he  fled,  be  delivered  np  to  be 
removed  to  the  state  having  jurisdiction  of  the  crime. ' 

In  furtherance  of  this  provision,  the  Act  of  Congress  of 
February  12, 1798,  was  passed,  which  provides  that  "  whenever 
the  executive  authority  of  any  state  in  the  Union,  or  of  either  of 
the  territories  north,  west  or  south  of  the  river  Ohio,  shall  de- 
mand any  person  as  a  fugitive  from  justice,  of  the  executive  au- 
thority of  any  such  state  or  territory  to  which  such  person  shall 
have  fled,  and  shall  moreover  produce  the  copy  of  an  indictment- 
found,  or  an  affidavit  made  before  the  magistrate  of  any  state  or 
territory  as  aforesaid,  charging  the  person  so  demanded  with 
having  committed  treason,  felony,  or  other  crime,  certified  as  au- 
thentic by  the  governor  or  chief  magistrate  of  the  state  or  terri- 
tory from  whence  the  person  so  charged  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  state  or  territory  to  which  such 
person  shall  have  fled,  to  cause  him  or  her  to  be  arrested  and 
secured,  and  notice  of  the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear,  ftc." 

Under  the  provisions  of  this  act,  in  order  to  give  the  executive 
authority  of  any  state  or  territory  jurisdiction  in  such  a  case, 
three  things  are  requisite :  1.  The  fugitive  must  be  demanded  by 
the  executive  of  the  state  or  territory  from  which  he  fled.  2.  A 
copy  of  an  indictment  found,  or  an  i^davit  made  before  a  magis- 
trate, charging  the  fugitive  with  having  committed  the  crime. 
3.  Such  copy  of  the  indictment  or  affidavit  must  be  certified  as 
authentic  by  the  executive.  If  these  prerequisites  are  complied 
with,  the  warrant  for  the  arrest  of  the  fugitive  may  be  properly 
issued  by  the  executive ;  not  otherwise :  9  Wend.  219.  But, 
though  the  executive  has  no  authority  to  arrest  and  deliver  up 
any  person  as  a  fugitive  from  justice  unless  these  prerequisites 
have  been  complied  with,  still  the  principle  appears  to  be  recog- 
nised in  this  and  some  other  states,  where  there  is  no  statutory 
provision  authorizing  it,  that  in  order  to  accomplish  what  is 
intended  by  the  Constitution  and  the  Act  of  Congress,  it  is  the 
duty  of  magistrates,  upon  proper  evidence,  to  cause  fugitives 
from  justice  from  either  of  the  United  States  to  be  arrested  and 
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detained,  in  order  to  their  surrender,  before  a  requisition  is 
actually  made  for  their  surrender  by  the  executive  of  the  state 
from  which  thej  fled :  Commonwealth,  at  the  instance  of  Short, 
V.  Deacon,  10  S.  &  R.  126 ;  In  re  Fetter,  8  Zabriskie  311 ;  The 
State  V.  Suzine,  4  Earring.  572. 

In  New  York  there  is  a  statutory  provision  authorizing  the 
arrest  and  detention  of  fugitives  from  justice  from  other  states 
and  territories  of  the  United  States  (Laws  of  1889,  ch.  850,  p. 
823),  by  which  the  same  officers  who  by  law  are  clothed  with  the 
duty  of  causing  offenders  to  be  arrested,  are  empowered  to  issue 
process  for  the  apprehension  of  a  person  charged  in  any  such 
state  or  territory  with  treason,  felony  or  other  crime,  who  shall 
flee  from  justice  and  be  found  within  that  state.  The  act  pro- 
vides, that  if  from  the  examination  of  the  person  charged,  &c, 
it  shall  satisfactorily  appear  that  such  person  has  committed  a 
criminal  offence,  and  is  a  fugitive  from  justice,  the  magistrate  is 
to  commit  him  to  jail,  to  await  the  requisition  of  the  governor  of 
the  state  in  which  such  fugitive  committed  the  offence,  &c. 

Under  the  provisions  of  this  statute,  it  has  been  ruled  that 
before  a  magistrate  proceeds  to  issue  his  warrant  for  the  arrest 
of  a  fugitive  from  justice  from  another  state,  there  must  be  a 
complaint  taken  on  oath  before  such  magistrate,  and  it  must 
show  three  things,  viz. :  1.  That  a  crime  has  been  committed. 
2.  That  the  accused  has  been  charged  in  the  foreign  state  with 
the  commission  of  such  crime.  8.  That  he  has  fled  from  justice, 
and  is  found  within  the  state :  In  the  Matter  of  Heyward,  1 
Sandf.  701. 

^'  As  to  the  first  of  these  propositions,"  Sandford,  J.,  says, 
^'the  crime  must  have  been  committed  in  the  foreign  state. 
This  is  self-evident  from  the  nature  and  object  of  the  proceeding, 
as  well  as  from  the  express  language  of  the  act.  The  same  was 
held  in  a  like  case  in  Illinois,  in  Ex  parte  Smith,  before  Pope, 
United  States  District  Judge,  reported  in  6  Law  Reporter  57. 
Now  this  affidavit  does  not  allege  that  the  crime  was  committed 
in  the  state  of  Pennsylvania.  It  states  that  the  prisoner  stands 
charged  in  that  state  with  felony,  viz. :  with  obtaining  property 
under  false  and  fraudulent  pretences ;  that  is  to  say,  a  charge 
has  been  made  there  to  the  effect  stated ;  not  that  he  had  there 
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committed  the  crime  alleged.  The  persons  defrauded  reside  in 
Pennsylvania,  but  it  does  not  follow  that  the  act  was  done  there* 
This  is  a  vital  point  in  acquiring  jurisdiction,  and  it  is  not  con- 
tained in  the  affidavit.  It  is  a  possible  inference  from  what  is 
stated ;  but  all  that  is  stated  may  be  true,  and  the  offence  never- 
theless have  been  committed  here.  Indeed,  the  crime  itself  is 
questionably  stated.  There  is  no  direct  averment  that  it  is  a 
felony  or  a  crime." 

And  in  regard  to  the  third  proposition,  he  says :  "  The  third 
matter  which  must  be  shown  to  the  magistrate  is  that  the  accused 
has  fled  from  justice,  and  is  found  here.  This  means  that  he  has 
fled  from  the  foreign  state,  or  else  it  would  be  senseless ;  and  to 
gain  jurisdiction  this  fact  must  appear  in  the  complaint.  Now 
in  this  case  there  is  not  an  allegation  but  what  is  perfectly  con- 
sistent with  the  fact  that  the  prisoner  was  in  the  city  in  October 
last,  when  the  offence  is  said  to  have  been  committed,  and  that 
he  has  been  here  ever  since.  That  he  is  a  fugitive  from  justice 
from  Pennsylvania,  is  no  allegation  that  he  has  fled  from  there. 
It  may  lead  to  an  inference,  but  to  nothing  more ;  and  process 
like  this  is  not  to  be  founded  on  inferences.  On  this  point,  Ex 
parte  Smith,  above  cited,  is  parallel ;  and  although  not  binding 
as  authority,  is  entitled  to  great  respect  from  the  intrinsic  good 
sense  of  the  decision.  Thus  there  are  two  fatal  defects  in  the 
affidavit  before  me,  and  I  cannot  help  seeing  that  there  was  not 
sufficient  to  give  the  police  justice  jurisdiction  to  issue  the  warrant, 
or  to  commit  the  prisoner  for  examination." 

Now  let  us  test  the  information  upon  which  the  warrant  for  the 
arrest  of  the  prisoner  in  this  case  was  issued,  by  the  principles 
laid  in  the  case  which  I  have  just  quoted. 

1.  Does  it  appear  that  a  crime  has  been  committed  by  the 
defendant  in  the  state  of  Tennessee  ?  This  is  nowhere  averred 
in  the  information.  It  is  not  even  alleged  that  he  is  charged 
with  having  obtained  goods  in  the  state  of  Tennessee  under  false 
pretences.  From  anything  that  appears  in  the  affidavit  he  may 
have  obtained  the  goods  here  from  a  citizen  of  that  state,  and  so 
may  have  committed  no  crime  there.  If  he  obtained  goods  by 
false  pretences  in  Tennessee,  when,  where,  and  from  whom  did  he 
obtain  them  ?    If  neither  of  these  facts  is  stated  in  the  affidavit, 
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how  does  it  appear  that  a  crime  has  been  committed  in  the  state 
of  Tennessee  7  The  affidavit  is  clearly  defective  in  not  setting 
out  the  fact  that  the  goods  were  obtained  in  that  state. 

2.  Does  it  appear  that  the  prisoner  has  been  charged  in  Ten- 
nessee with  the  commission  of  a  crime  ?  There  is  no  direct  aver* 
ment  that  the  obtaining  of  goods  bj  &lse  pretences  is  a  felonj  or 
crime  by  the  laws  of  Tennessee.  But  waiving  this,  it  does  not 
appear  from  the  information  that  an  indictment  has  been  found 
against  the  prisoner,  or  that  an  affidavit  has  been  made  before  a 
magistrate  of  Tennessee,  charging  him  with  having  obtained  goods 
by  false  pretences,  and  unless  such  an  indictment  has  been  founds 
or  affidavit  made,  the  executive  of  Tennessee  would  not  be  author- 
ized to  demand,  nor  would  the  executive  of  this  state  be  justified 
in  delivering  up  the  prisoner.  The  information  is,  therefore, 
defective,  in  not  alleging  that  the  charge  of  obtaining  goods  on 
false  pretences  was  made  on  an  affidavit  taken  before  a  magistrate 
of  the  state.  A  charge  not  made  on  oath  would  not  justify  the 
surrender  of  the  prisoner  upon  a  requisition  made  by  the  governor. 

8.  Does  it  appear  that  the  prisoner  has  fled  from  justice  from 
the  state  of  Tennessee,  and  is  found  within  this  state. 

That  he  is  a  fugitive  from  justice  from  the  state  of  Tennessee, 
is  no  allegation,  according  to  the  opinion  of  Judge  Sandford,  in 
Heyward's  case,  that  he  has  fled  from  that  state. 

But  it  may  be  said  that  the  strictness  required  in  that  case  was 
owing  to  the  fact  that  the  proceedings  were  under  the  New  York 
statute.  But  why  should  more  strictness  be  observed  in  the 
form  of  the  proceedings  for  the  arrest  of  a  supposed  fugitive  from 
justice  from  another  state,  where  authority  is  expressly  given  by 
statute  to  a  magistrate  to  issue  a  warrant  for  his  apprehension 
and  commitment  to  await  a  requisition,  than  where  the  authority 
to  arrest  is  not  given  by  statute,  but  is  founded  on  practice  sanc- 
tioned by  judicial  approbation  ? 

Does  the  New  York  statute  require  anything  to  be  shown  in 
order  to  justify  a  warrant  for  the  arrest  of  a  fugitive  from  justice, 
not  required  by  the  Act  of  Congress  in  order  to  justify  his  arrest 
and  delivery  upon  requisition  of  the  governor  of  the  state  from 
which  he  fled  ?  Or  is  the  liberty  of  the  citizen  esteemed  of  less 
value  in  Pennsylvania  than  it  is  in  New  York  ?    If  not,  why 
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Bhonld  not  the  same  strictness  in  the  form  of  the  proceedings  be 
required  ?  True,  it  is  said  by  Mr.  Justice  Lewis,  in  his  treatise 
on  Criminal  Law,  p.  260,  that  ^^  in  Peunsjlvania  it  is  not  neces- 
sary, in  order  to  arrest  a  fugitive,  that  a  requisition  should  be 
produced  from  the  governor  at  the  time  of  the  arrest.  If  the 
oath  on  which  a  warrant  issues  is  sufficient  to  raise  a  good  reason 
for  believing  that  the  party  charged  has  committed  a  crime  in  a 
sister  state,  it  is  the  duty  of  the  magistrate  to  commit  the  accused 
till  time  be  given  to  take  the  legal  steps  for  demanding  a  surren- 
der." For  which  he  cites  as  authority  the  case  of  The  Common- 
wealth V.  Fassit,  Yaux's  Cases  82.  I  have  not  that  authority  at 
hand,  and  am  not  advised  what  the  facts  in  that  case  were.  But 
how  can  it  be  supposed  that  '^  the  oath  on  which  the  warrant  in 
this  case  issued  is  sufficient  to  raise  a  good  reason  for  believ- 
ing that  the  party  charged  has  committed  a  crime"  in  the  state 
of  Tennessee,  when  the  information  does  not  allege  that  he 
obtained  any  goods  in  that  state  by  false  pretences  ? — or  that  he 
is  charged  on  oath  with  having  obtained  any  goods  in  that  state 
by  false  pretences  ?  The  defect  in  the  information  is  not  supplied 
by  the  affidavit  of  the  mayor,  who,  in  addition  to  the  facts  stated 
in  the  return  to  the  writ,  swears  *^  that  immediately  prior  to  his 
issuing  his  warrant  for  the  arrest  of  William  Donaghey,  on  the 
oath  of  M.  L.  Alexander,  said  Alexander  exhibited  to  this  depo- 
nent a  requisition  from  the  governor  of  the  state  of  Tennessee 
requiring  the  rendition  of  the  body  of  the  said  William  Donaghey 
as  a  fugitive  from  justice  from  said  state" — ^because  it  does  not 
appear  from  the  affidavit  that  the  requisition  contained  the  copy 
of  an  indictment  found,  or  an  affidavit  made  before  a  magistrate 
of  the  said  state,  charging  the  said  William  Donaghey  with 
having  obtained  goods  under  false  pretences,  or  with  the  commis- 
sion of  any  crime  in  the  said  state.  Without  the  copy  of  such 
an  indictment  or  affidavit  so  made,  the  requisition  would  be 
worthless,  as  it  would  give  no  authority  to  issue  a  warrant  of 
arrest.  And  it  is  possible  that  it  is  owing  to  this  defect  in  the 
requisition  that  no  warrant  has  been  issued  by  the  governor,  for 
the  arrest  of  the  prisoner  as  a  fugitive  from  justice.  But  whether 
this  is  so  or  not,  it  nowhere  appears  in  the  information  upon 
which  the  warrant  was  issued,  or  in  the  affidavit  of  the  mayor, 
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that  the  prisoner  has  obtained  goods  in  the  state  of  Tennessee 
by  false  pretenceSi  or  that  he  has  been  charged,  in  the  mode  pre- 
scribed by  the  Act  of  Congress,  with  having  obtained  goods  in 
that  state  by  false  pretences,  or  with  the  commission  of  any  other 
crime.    The  prisoner  most  therefore  be  discharged. 

Jackson's  Case,  2  P.  L.  J.  150 ;  Morgan  v.  Reakirt,  6  Id.  228 ;  Dow's  Case,  6 
Harris  37. 


In  the  Common  PleoB  of  Allegheny  County. 
Grovb  v.  Grove. 

(Vol.  VIII.,  p.  10.     1860.) 

1.  In  a  suit  for  divorce  a  merua  et  thorOf  and  for  alimonj,  for  the  alleged  rea- 
son that  respondent  turned  his  wife,  the  petitioner,  out  of  doors,  the  mode 
or  manner  of  the  particular  act  need  not  be  set  forth  in  the  pleadings;  but 
evidence  of  facts  which  amonut  to  a  virtual  turning  out,  may  be  received 
under  such  allegation. 

2.  Nothing  short  of  adultery,  or  some  such  heinous  offence  against  her  mar- 
riage vows,  will  work  a  forfeiture  of  the  wife's  right  to  return  to  her  hus- 
band's house  and  take  up  her  abode  with  him. 

3.  The  husband's  refusal  to  receive  her  back,  where  she  has  not  forfeited  her 
right  to  return,  amounts  to  a  virtual  turning  of  her  out,  and  makes  him 
liable  to  a  decree  of  divorce  from  bed  and  board  and  for  alimony. 

Petition  of  Mary  Grove  for  a  divorce  from  bed  and  board, 
and  for  alimony,  at  No.  176,  October  Term,  1857. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Jasper  JE.  Brady  and  Thomas  B.  SdmiUon^  for  complainant. 

B.  ^  S*  Woodsj  for  respondent. 

The  opinion  of  the  court  was  delivered  July  14, 1860,  by 
Mellon,  A.  J. — This  is  a  petition  for  a  divorce  from  bed  and 
board,  and  for  alimony.  The  petitioner  alleges  that  her  hus- 
band ^^  did,  on  the  15th  day  of  September,  1856,  turn  her  out  of 
doors,  and  forbid  her  ever  again  to  enter  his  house."  The  re- 
spondent denies  this  in  his  answer ;  and  after  the  testimony  is 
closed  on  both  sides,  and  the  commissioner  had  made  his  report, 
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and  the  cause  T^as  set  down  for  hearing,  a  motion  was  made  on 
behalf  of  the  petitioner  to  be  allowed  to  amend  her  petition,  by 
alleging  therein  that  she  had  offered  to  return  to  her  husband, 
and  he  had  refused  to  receive  her.  Upon  the  suggestion  of  the 
court,  this  application  was  held  over  to  the  general  hearing  and 
argument  of  the  case. 

The  law  makes  the  turning  of  the  wife  out  of  doors  a  sufficient 
cause  of  divorce  of  this  kind ;  and  if  there  was  no  evidence  in  the 
case  of  actual  turning  out,  a  nice  question  would  arise,  how  spe- 
cially the  constructive  turning  out,  which,  in  McDermott's  Appeal, 
8  W.  &  S.  251,  is  held  to  be  a  virtual  turning  of  the  wife  out, 
must  be  set  forth  in  her  petition.  There  it  is  held  that  a  refusal 
of  the  husband  to  receive  his  wife  is  a  virtual  turning  her  out  of 
doors  under  the  law.  The  general  rule  in  regard  to  the  written 
pleadings  of  the  parties,  is  that  the  legal  allegation  must  be 
stated,  but  not  the  evidence  by  which  that  allegation  is  sup* 
ported ;  and  by  this  rule,  to  state  the  circumstances  which  con- 
stituted the  turning  her  out  of  doors,  would  be  erroneous ;  but 
the  Act  of  Assembly  in  regard  to  divorce  a  vinculo^  requires  the 
cause  of  complaint  to  be  particularly  and  specially  alleged. 
Whether  the  act  under  which  this  proceeding  is  instituted  re- 
quires the  same  degree  of  particularity,  we  need  not  stop  to 
inquire.  The  same  reason  for  particularity  may  not  exist  in  a 
proceeding  which  contemplates  a  reconciliation  of  the  parties, 
and  puts  it  in  the  husband's  power  at  any  time  to  supersede  it 
by  a  proposition  to  receive  the  wife  back.  Moreover,  the  cause 
mentioned  in  the  act,  *'  the  turning  of  the  wife  out  of  doors,"  is 
in  itself  particular  and  specific.  The  mode  or  manner  of  the  par- 
ticular act,  it  would  not  seem  reasonable  should  be  required  to 
be  set  forth ;  and,  therefore,  the  evidence  of  facts  which  amount 
to  a  virtual  turning  out  might  be  received  under  such  allegation. 
There  might,  indeed,  be  some  reason  for  an  allegation  of  surprise 
on  the  part  of  respondent,  were  this  a  jury  trial ;  or  in  case  the 
amendment  put  the  case  on  different  grounds,  or  admitted  evi- 
dence which  could  not  without  the  amendment  be  received,  and 
which,  if  received  on  amended  pleadings,  the  respondent  could, 
if  opportunity  had  been  allowed  him,  successfully  rebut;  but 
here  it  appears  evident  that  the  amendment  can  do  the  respond- 
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ent  no  injustice,  inaBmuch  as  it  accords  with  the  evidence  on 
both  sides,  and  he  asks  for  no  further  time  or  opportunity  to  ex* 
plain  or  rebut  the  evidence  thereby  permitted  to  come  in.  In 
accordance  with  the  spirit  of  our  law  in  regard  to  amendments, 
even  on  jury  trials,  it  seems  to  me  the  amendment  might  be 
allowed. 

But  we  do  not  quite  see  the  necessity  of  the  amendment.  We 
think  the  evidence  establishes  not  only  a  virtual  turning  of  the 
wife  out  of  doors  by  refusing  to  let  her  come  in,  but  also  an  ac- 
tual, literal  turning  of  her  out.  We  can  regard  the  scene  related 
by  Weaver,  the  carriage  driver,  as  no  less ;  and  making  allow- 
ance for  any  amount  of  exaggeration  by  this  witness,  yet,  taking 
that  transaction  as  related  by  the  members  of  respondent's  own 
family,  it  certainly  amounted  to  a  refusal  to  permit  her  to  stay 
in  the  house — an  ordering  of  her  out.  It  is  true  that  this  was 
not  on  the  15th  September,  1856,  but  it  was  after  that  date  and 
before  the  commencement  of  this  suit.  Time  is  not  required  to 
be  stated  in  pleading  according  to  the  fact^  unless  it  is  descrip- 
tive, which  is  not  the  case  here.  And  it  falls  into  the  same  cate- 
gory, in  this  respect,  with  the  allegations  of  place,  quantity, 
quality  and  value,  &;c. 

We  think,  therefore,  whether  with  or  without  the  amendment, 
the  petitioner  has  made  out  the  material  allegation  of  her  case, 
"  the  turning  her  out  of  doors." 

But  the  respondent's  counsel  insist  that  the  petitioner  was 
herself  to  blame ;  that  the  evidence  shows  misconduct  on  her 
part,  and  that  this  is  sufficient  to  bar  her  of  her  claim.  We  will 
not  investigate  or  decide  on  which  side  the  fault  lies.  We  think 
the  case  does  not  require  it.  We  will  try  to  determine  the  legal 
rights  and  liabilities  of  the  parties  under  the  state  of  facts  as  dis- 
closed by  the  evidence.  If  the  fault  was  in  the  respondent,  and 
perhaps  in  part  it  is,  and  were  her  faults  so  great  and  her  pas- 
sions so  violent  as  to  render  the  respondent's  life  burthensome, 
and  make  it  impossible  for  him  to  live  with  her  or  to  permit  her 
to  live  with  him,  still  he  might,  under  our  present  existing  laws, 
be  bound  to  support  her,  and  that  is  all  that  is  asked  here. 

But  apart  from  this;  the  leading  fact  which  stands  out  prom- 
inently in  all  the  testimony  and  in  all  the  conduct  of  the  parties 
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and  the  arguments  of  their  counsel  is,  that  the  respondent  has 
repeatedly  refused  to  permit  the  petitioner  to  come  back  to  his 
house  and  take  up  her  abode  with  him.  That  he  still  persists  in 
this  refusal,  and  that  she  has,  repeatedly  and  in  earnest  tried  to 
get  back.  There  is  nothing  shown  in  the  petitioner's  character 
or  conduct  to  forfeit  her  right  to  return  to  her  husband's  house. 
Nothing  short  of  adultery,  or  some  such  henious  offence  against 
her  marriage  tows,  would  work  such  forfeiture.  When  either 
proposes  to  repent  and  return,  all  those  minor  offences  against 
good  manners,  or  frailties  of  temper,  must  be  forgiven  and  for- 
gotten ;  the  minor  faults  and  follies  of  the  one  are  generally  com- 
pensated by  the  &ults  and  follies  of  the  other,  as  between  husband 
and  wife,  or  at  least  must  be  taken  to  be  so  compensated  if  the 
husband  would  avoid  the  legal  consequences  of  a  separation. 

There  may  be  cases  where  the  temper  and  disposition  of  the 
husband  or  the  wife,  or  of  both,  or  the  relations  of  the  one  or 
the  other  with  the  children  of  a  former  marriage,  renders  it 
prudent — even  advisable  that  a  separation  should  take  place; 
and  this  appears  to  us  to  be  a  case  of  that  nature.  It  is  the  old 
stoiy  of  a  quarrel  between  the  step*mother  and  the  step-daughter. 
Nothing  has  been  shown  as  regards  either  the  husband,  the  wife  or 
these  daughters  to  indicate  any  unusual  degree  of  evil.  They  all 
appear  to  be  moral  and  religious  people,  and  none  of  them  to 
possess  more  than  the  ordinary  degree  of  perversity  incident  to 
humanity.  Indeed  their  disagreement  under  the  circumstances 
is  rather  natural  than  otherwise,  and  the  respondent  may  enjoy 
more  peace  and  comfort  in  persisting  to  refuse  to  receive  the  pe- 
titioner back,  and  may  be  justifiable  in  doing  so ;  but  in  doing  so,  he 
cannot  escape  the  legal  consequence  of  contributing  to  her  support. 

And  this  brings  us  to  the  most  difficult  part  of  our  task,  viz., 
to  determine  what  that  allowance  shall  be.  He  has  a  fair  salary 
at  present,  but  that  is  of  uncertain  continuance  from  various 
causes.  He  has  certain  rents,  but  our  experience  of  the  net  in- 
come derived  from  this  kind  of  property,  allowing  for  repairs, 
lost  rents,  taxes,  insurance,  expense  of  collection  and  the  like, 
taking  a  series  of  years  together,  leads  us  not  to  put  that  kind  of 
income  at  a  veiy  high  figure.  Then  the  husband  has  the  off- 
spring of  a  former  marriage  to  support,  and  who,  we  might  say, 
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have  nearly  equal  claim  upon  him  irith  his  wife.  Then  he  is  in 
debt.  Considering  all  these  circumstances,  we  do  not  see  our 
way  to  an  allowance  of  so  much  as  is  claimed  for  petitioner,  nor 
so  little  as  is  proposed  by  respondent's  counsel.  The  petitioner 
has  been  in  the  receipt  of  a  scant  allowance  for  some  time  past, 
and  must,  therefore,  be  in  straitened  circumstances  at  present, 
and  in  need  of  something  in  hand.  She  must  also  have  incurred 
considerable  expense  for  counsel  and  the  like  in  this  proceeding. 
We  would,  therefore,  allow  her  one  hundred  dollars  now  in  hand, 
and  fifty  dollars  to  be  paid  to  her  quarterly  hereafter,  dating 
from  the  first  day  of  July  instant,  until  it  is  odierwise  ordered  by 
this  court ;  leaving  it  open  for  a  modification  of  the  decree,  which 
we  shall  make  upon  sufficient  cause  shown  by  either  party. 

Decree. — ^And  now,  July  14, 1860,  this  cause  came  on  to  be 
heard  on  libel,  answer  and  testimony,  and  no  issue  of  fact  being 
asked  for  to  be  tried  by  a  jury,  and  the  whole  matter  being  sub- 
mitted to  the  court,  upon  the  pleadings  and  evidence  and  argu* 
ments  of  the  counsel  respectively,  and  the  court  having  given  the 
case  full  consideration,  do  now  order,  acyudge  and  decree,  that 
the  said  complainant,  Mary  Grove,  and  the  respondent,  Samuel 
Grove,  be  separated  from  bed  and  board. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  re- 
spondent pay  to  the  complainant  the  sum  of  one  hundred  dollars 
now  in  hand,  for  her  present  necessary  supplies  and  to  defray  her 
present  liabilities  and  expenses,  and  the  annual  sum  of  two  hun- 
dred dollars,  from  the  1st  day  of  July  instant,  in  quarterly  pay-  ^ 
ments  of  fifty  dollars  each,  for  her  support  and  maintenance, 
until  it  is  otherwise  ordered  by  this  court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
respondent,  Samuel  Grove,  pay  the  cost  of  this  proceeding. 

Affirmed  1  Wright,  433;  see  notes  to  Pardon,  ed.  1861,  pp.  346,  347,  349. 
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In  the  Supreme  Court  of  Pennsylvania. 
Cunningham's  Appeal. 

(Vol.  VIII.,  p.  17.     I860.) 

Where  an  administrator's  account  is  referred  to  an  anditor,  who  hears  the 
parties  and  makes  a  report  which  is  confirmed  bj  the  court,  the  parties  are 
not  entitled  to  a  bill  of  review  under  the  Act  of  13th  of  October,  1840. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county. 

John  Kirkpatrick  died  leaving  a  iridow  and  several  minor  chil- 
dren. John  McCIurg  and  Joseph  Little  became  the  administra- 
tors of  his  estate,  and  James  Cunningham  guardian  of  the  minor 
children. 

The  administrators  filed  a  final  account,  to  which  the  guardian 
filed  exceptions ;  and  it  was  referred  by  the  Orphans'  Court  to 
an  auditor.  The  guardian  appeared  before  the  auditor,  and  was 
folly  heard.  The  auditor  filed  his  report  in  December,  1846, 
which  was  duly  confirmed  by  the  court. 

In  May,  1850,  the  guardian  filed  a  bill  of  review,  alleging  that 
in  the  auditor's  report  on  the  final  account  of  the  administrators 
*^  there  w^e  gross  mistakes  which,  if  not  corrected,  would  do 
great  injustice  to  the  minor  children.*'  To  this  bill  the  respon- 
dents demurred,  taking  the  ground  that  the  Act  of  the  13th  of 
October,  1840,  providing  for  a  bill  of  review,  was  intended  for 
the  correction  of  errors  in  accounts  that  had  passed  the  court 
without  being  contested,  and  not  for  the  correction  of  errors  in 
the  reports  of  auditors. 

On  hearing,  the  Orphans'  Court  dismissed  the  bill,  and  the 
guardian  appealed. 

WoodSy  for  appellant. 

McOonnell  and  Marshall,  contrd* 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Septem- 
ber 27,  1852,  by 

LoWKiB,  J. — The  administrators  of  John  Kirkpatrick,  deceased, 
filed  a  final  account,  and,  on  exceptions  being  taken  to  it,  it  was 
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referred  by  the  Orphans'  Court  to  an  auditor,  who  reformed  and 
corrected  the  accounti  and  made  a  report  to  the  court  which  was 
duly  confirmed.  To  all  this  proceeding  the  present  petitioner 
and  appellant  was  a  party  in  his  character  as  guardian.  The 
auditor's  report  is  dated  20th  December,  1846,  and  we  presume 
that  the  confirmation  of  it  was  not  long  subsequent. 

In  May,  1850,  the  present  appellant  filed  this  bill  of  review, 
which  on  hearing  was  dismissed,  and  this  was  right. 

The  Act  of  the  18th  October,  1840,  Pamph.  L.  p.  1,  does  not 
apply  to  such  a  case.  The  law  was  not  intended  to  apply  to  cases 
where  the  correctness  of  the  account  has  been  actually  contested 
in  court,  where  the  parties  have  all  been  fully  heard,  and  all  the 
objections  raised  have  been  decided  upon  by  the  court.  It  may 
include  accounts  passed  and  confirmed  without  objection  in  the 
ordinary  way,  and  very  rightly,  for,  of  these,  parties  have  only 
constructive  notice.  But  it  would  be  a  violation  of  the  plainest 
legal  principles  to  extend  it  to  a  case  where  the  party  complain- 
ing has  had  a  full  opportunity  of  being  heard,  where  he  alleges 
no  surprise,  no  newly  discovered  facts,  and  no  mistakes  except 
some  that  are  supposed  to  be  manifest  in  the  previous  proceedings. 

Decree  affirmed  with  costs. 

Parker's  Appeal,  11  P.  F.  Smith  478 ;  Kinter's  Appeal,  12  Id.  318. 


In  the  Orphans*  Court  of  Allegheny  County. 
Btan's  Estate. 

(Vol.  VIII.,  p.  25.     1860.) 

1.  Inadequacy  of  price  merely,  in  a  jadicial  sale  of  any  kind,  is  not  sufficient 
of  itself  to  justify  the  court  in  withholding  its  sanction  and  approval,  unless 
that  inadequacy  is  so  gross  as  of  itself  to  amount  to  proof  of  some  latent 
irregularity,  misapprehension  or  unfair  practice. 

2.  If  such  irregularity,  misapprehension,  or  unfair  practice  is  shown  aliunde, 
then  the  inadequacy  of  price,  though  slight,  will  be  imputed  to  that  cause, 
and  then  if  the  court  is  satisfied  that  the  owner  of  the  property  or  his 
creditors  will  be  benefited,  the  sale  may  be  set  aside,  or  the  biddings  ' 
opened  and  a  re-sale  ordered. 

3.  A  misapprehension  in  the  mind  of  heirs  and  administrators,  in  case  of 
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an  OrphaBs^  Court  sale,  regarding  the  practice  of  the  court  as  to  setting 
aside  sales  for  inadequacy  of  price,  is  such  a  misapprehension  as  is  pon- 
templated  above. 

This  was  an  Orphans'  Court  sale,  ordered  for  payment  of 
debts.  On  the  coming  in  of  the  report,  objection  was  made  on 
the  ground  of  inadequacj  of  price  merely.  The  court  overruled 
this  objection  and  confirmed  the  sales,  whereupon  the  heir  pre- 
sented a  petition  praying  a  rehearing,  and  that  the  order  of  con- 
firmation be  rescinded  and  the  property  again  exposed  to  sale  on 
the  ground  not  of  inadequacy  of  price  alone,  but  for  such  inade- 
quacy induced  by  a  misapprehension  as  to  the  practice  of  the 
court  in  setting  aside  sales  for  such  cause.  No  deed  being  de- 
livered or  money  paid  the  petition  was  entertained  and  filed,  and 
an  answer  thereto  put  in  by  the  purchaser,  and  testimony  taken 
on  both  sides. 

A.  S.  BeUj  for  the  petitioner. 

David  Beedj  for  the  purchaser. 

The  following  opinion  was  delivered  July,  1860,  by 
MsLLOX,  A.  J. — ^When  this  case  came  first  before  the  court 
the  objection  to  the  sale  was  made  and  argued  on  the  ground  of 
inadequacy  of  price  alone.  It  was  no  such  inadequacy  as  would 
shock  the  conscience,  or  in  itself  amount  to  proof  of  mistake  or 
unfair  practice ;  the  objection  was  therefore  deemed  insufficient 
and  the  sale  confirmed.  And  after  hearing  the  reargument,  and 
carefully  reconsidering  the  subject  my  mind  remains  unchanged 
on  this  part  of  the  case.  Inadequacy  of  price  merely  in  a  judi- 
cial sale  of  any  kind,  is  not  sufficient  of  itself,  to  justify  the  court 
in  withholding  its  sanction  and  approval,  unless  that  inadequacy 
is  so  gross  as  of  itself  to  amount  to  proof  of  some  latent  irregu- 
larity, misapprehension,  or  unfair  practice;  or  if  such  irregularity, 
misapprehension  or  unfiur  practice  is  shown,  aliunde^  then  the 
inadequacy  of  price,  though  slight,  will  be  imputed  to  that  cause, 
and  then  if  the  court  is  satisfied  that  the  owner  of'  the  property 
or  his  creditors  will  be  benefited,  the  sale  may  be  set  aside,  or 
the  biddings  opened  and  a  resale  ordered.   These  are  the  only  two 
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aspects  in  which  inadequacy  of  price  can  be  made  available  as  an 
objection. 

No  sooner^  however,  was  the  decision  announced  than  a  differ- 
ent ground  was  assumed,  and  we  are  anxiously  and  urgently 
entreated  to  reconsider  the  case.  This  new  ground  is  the  mis- 
apprehension  of  the  heir  and  the  administrators,  in  regard  to  the 
practice  of  the  court  as  to  setting  aside  such  sales  for  inadequacy 
of  price,  and  in  consequence  of  which  misapprehension  certain 
bidders  did  not  attend  the  sale,  and  the  property  did  not  bring 
as  much  as  it  otherwise  would.  A  formal  petition  is  now  pre- 
sented on  the  part  of  the  heir,  in  which  she  avers,  that  she  was 
prevented  from  attending  the  sale  in  person,  by  reason  of  the 
illness  of  one  of  her  family,  and  that  she  was  not  represented 
there  by  either  friend  or  attorney,  as  otherwise  she  would  have 
been  had  no  such  representations  been  made  to  her  by  the  admin- 
istrator, viz.,  to  the  effect  ^'  that  no  di£Sculty  could  intervene  to 
setting  the  sale  aside  if  unsatisfactory."  And  she  further  avers, 
that  she  was  "  lulled  into  this  false  security  solely  by  reason  of 
the  statement  made  to  her  to  that  effect  by  the  administrator ;" 
and,  ''  that  persons  are  still  ready  and  willing  to  bid  at  least  one 
thousand  dollars  more  than  the  property  was  struck  off  at,  and 
who  would  have  attended  the  sale  and  bidden  at  least  that  amount 
more,  only  that,  by  reason  of  the  facts  aforesaid,  she  neither 
went  to  the  sale  herself  nor  requested  their  attendance  on  their 
own  or  her  behalf."  And  to  show  her  averments  well  founded  in 
this  respect,  the  stipulations  of  these  responsible  parties  are  pro- 
duced on  the  argument  and  placed  on  file,  stipulating  upon  a  re- 
sale to  bid  a  much  higher  amount  than  she  avers  in  her  petition. 
Nor  are  these  averments  positively  denied  by  the  purchaser  in 
his  answer,  or  successfully  controverted  by  the  testimony.  A 
misapprehension  does  seem  to  have  existed  in  the  mind  of  at 
least  one  of  the  administrators,  and  with  all  the  seeming  evasion 
in  his  answers,  he  undoubtedly  did  lead  the  petitioner  to  rely 
upon  the  belief  that  if  the  sale  should  turn  out  to  be  unsatisfac- 
tory as  to  price,  she  had  a  remedy  for  it  in  court.  If  it  was  not 
the  practice  to  set  aside  such  sales  on  such  objection,  then  no 
such  remedy  existed,  as  she  was  led  to  suppose,  and  she  labored 
under  a  delusion  in  not  procuring  all  the  bidders  she  could  to 
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attend  the  sale.  Indeed,  it  would  seem  from  the  confident  man- 
ner of  the  objection  and  argument  on  the  former  occasion,  in 
regard  to  inadequacy  of  price,  that  the  misapprehension  as  to  its 
sufficiency  as  an  objection  to  a  sale,  Tras  not  confined  to  the  peti- 
tioner and  administrators,  but  embraced  a  wider  circle,  including 
some  of  the  profession.  And  by  the  stipulations  for  higher 
prices  which  are  now  presented,  we  cannot  say,  but  for  that  mis- 
apprehension nearly  two  thousand  dollars  more  might  have  been 
realized  at  the  sale.  As  regards  stipulations  for  higher  prices, 
80  frequently  ofiered  in  such  cases,  they  can,  of  course,  have  no 
other  force  or  effect  than  as  evidence  on  the  question  of  adequacy 
of  price.  It  is  urged,  and  with  truth  and  force,  that  the  pur- 
chaser had  nothing  to  do  in  inducing  this  misapprehension ;  that 
he  has  a  vested  interest  in  his  bargain  and  should  be  protected  in 
his  rights.  The  purchaser's  right  or  title  is  inchoate,  not  a  per- 
fect or  vested  right.  It  only  becomes  fixed  or  vested  upon  the 
final  sanction  and  approval  of  the  court  and  the  execution  and 
delivery  of  the  papers  and  payment  of  the  money.  Before  the 
bargain  is  thus  consummated,  the  court  has  the  power,  for  suffi- 
cient cause,  to  arrest  the  proceedings;  even  to  impound  the 
deed,  if  made  out,  but  not  delivered,  and  to  rescind  the  sale  and 
all  preceding  orders  in  regard  to  it.  Such  is  the  course  of  prac- 
tice in  relation  to  sheriffs'  sales,  and  there  is  no  difference  in 
principle,  in  these  respects,  between  the  different  kinds  of  judi- 
cial sales  for  the  payment  of  debts. 

It  is  to  the  advantage  of  all  parties,  however,  and  especially 
to  those  whose  property  is  so  exposed  to  sale,  that  the  inchoate 
right  of  such  purchasers  should  be  duly  respected,  and  bidders 
at  such  sales  receive  all  proper  encouragement.  If  there  is  no 
stability  in  the  result  of  such  biddings,  and  the  sale  is  made  to 
depend  ultimately  on  the  opinion  of  the  owners  or  others  as  to 
the  adequacy  of  the  price,  it  is  not  likely  bidders  will  take  the 
trouble  of  proposing  for  such  an  uncertainty,  and  the  result 
must  be  that  no  adequate  price  will  be  offered,  until  the  biddings 
are  transferred  to  the  court  in  the  shape  of  stipulations.  Such 
result  is  to  be  avoided  by  the  steady  and  uniform  application  of 
such  rules  and  principles  as  will  afford  to  bidders  all  the  secu- 
rity which  the  nature  of  such  sales  can  admit  of;  and  such  it  ap- 
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pears  to  me  are  the  principles  in  regard  to  price  already  adverted 
to.  Where  the  price  is  so  grossly  inadequate  as  to  shock  the 
conscience,  and  amounts  in  itself  to  proof  that  some  unfair  prac- 
tice, or  fraud  or  misapprehension  must  have  existed  to  produce 
it ;  or  where  the  price  is  hut  slightly  inadequate,  but  irregularity, 
misapprehension  or  fraud  is  shown  independently,  the  sale  in 
either  case  may  be  set  aside,  if  in  the  opinion  of  the  court  it  will 
conduce  to  the  benefit  of  the  owner  of  the  property  or  his  cred- 
itors. Under  such  circumstances  no  purchaser  can  justly  com- 
plain of  the  loss  of  his  speculation.  In  the  case  before  us  the 
purchaser,  as  is  asserted,  has  held  his  hand-money  all  the  time 
in  readiness,  a  period  of  nearly  two  months.  This  is  a  hardship, 
and  it  is  not  without  precedent  to  allow  interest  in  such  case, 
and  if  as  to  the  purchaser  of  the  Spring  Hill  farm  the  matter  is 
to  end  here,  it  seems  but  just  that  he  should  be  allowed  interest 
on  his  hand-money,  and  the  administrators  take  credit  for  it  in 
their  account.  Bemedies  as  well  as  rights  ought  to  be  mutual, 
and  it  should  be  remembered  that  the  buyer  as  well  as  the  seller 
has  frequent  occasion  to  apply  to  the  court  for  relief;  and  too 
rigid  a  rule  might  be  as  prejudicial  to  the  one  class  as  to  the 
other.  The  utmost  vigilance  will  not  always  shield  from  the  con- 
sequences of  inadvertence  and  mistake.  Sumanum  ett  errare. 
A  case  occurs  to  me  wherein  Judge  Grier,  when  in  the  District 
Court  of  this  county,  relieved  a  purchaser  who  bid  too  much 
under  a  misapprehension  as  to  the  shape  and  location  of  the  pro- 
perty, and  although,  by  special  attention  to  the  description,  or 
an  inspection  of  the  premises  beforehand,  he  might  have  avoided 
the  difficulty.  And  in  a  case  where  a  first  mortgage  creditor 
bid  the  full  value  of  the  mortgaged  premises,  at  a  sale  upon  a 
junior  judgment,  under  the  misapprehension  that  the  amount  of 
his  bid  would  be  applicable  to  his  own  mortgage,  the  Supreme 
Court  was  of  opinion  that  the  court  below  ought  to  have  relieved 
him  from  the  consequences  of  his  mistake  by  setting  aside  the 
sale.  "  The  remedy  of  a  purchaser,"  says  Justice  Bell,  "  who 
has  bid  at  a  sheriff's  sale  under  a  misapprehension  as  to  his 
rights,  is  by  application  to  the  court  to  have  the  sale  set  aside ; 
and  in  the  exercise  of  a  reasonable  discretion  the  courts  have 
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not  been  rigid  in  the  application  of  the  maxim  of  caveat  emptor j 
to  judicial  sales,  but  have  always  liberally  interfered  for  the 
protection  of  an  erring  purchaser  untainted  by  fraud  :*'  Craw- 
ford V.  Boyer,  2  Harris  880.  In  the  foregoing  case  too,  it  will 
be  observed,  the  relief  granted  was  for  mistake  of  law  which 
ordinarily  is  not  relievable  against  in  equity.  According  to 
Justice  Huston,  however,  Rhodes  v.  Frick,  6  Watts  817,  all 
legal  rules  and  principles  must  conform  to  the  nature  of 
man,  who,  whatever  theorists  and  speculative  philosophers  may 
dream  to  the  contary,  can  never  be  brought  to  act  at  all 
times  according  to  any  one  given  rule.  And  according  to  Chief 
Justice  Gibson,  M^Clure  v.  Foreman,  4  W.  &  S.  280,  "it  is 
the  duty  of  the  judge  to  develop  the  pre-ezistent  principle  of 
the  immutable  laws  of  right  and  wrong,  capable  of  infinite 
extension  and  adaptation  to  every  complication  of  circum- 
stances. It  would  be  as  pernicious  to  clothe  the  judiciary  with 
arbitrary  discretion,  as  it  would  be  impracticable  to  confine  the 
streams  of  justice  to  the  limits  of  a  code,  or  make  them  flow  the 
more  freely  for  being  ice-bound.  All  that  can  be  done  is  to 
allow  the  court  to  adjust  the  parts,  by  loosening  a  pivot  in  one 
place,  and  tightening  a  screw  in  another,  to  make  the  whole 
work  according  to  the  design  of  the  legislator.'* 

In  the  case  under  consideration,  however,  we  need  no  resort 
to  arbitrary  discretion,  as  we  think  we  are  guided  to  a  correct 
decision  by  the  landmarks  of  well  known  and  established  princi- 
ples ;  and  if  compelled  to  resort  to  discretion,  unaided  by  estab- 
lished principles,  we  could  not  feel  satisfied  that  we  were  in  the 
exercise  of  a  reasonable  discretion,  if  we  refused  to  set  aside  such 
sale,  when  a  misapprehension  appears  to  have  occasioned  a  de- 
preciation of  prices  and  consequent  loss  to  the  estate  of  nearly 
two  thousand  dollars.  The  proper  administration  of  the  estates 
of  decedents,  when  the  vigilance  and  care,  which  in  most  in- 
stances acquired  the  property,  no  longer  remains  to  watch  over 
and  protect  it,  is  a  sacred  duty  of  the  Orphans'  Court.  Every- 
thing prejudicial  to  such  estates  should  be  vigilantly  avoided,  and 
perhaps  even  a  more  liberal  exercise  of  discretion  to  prevent  them 
from  loss  might  be  exercised,  than  in  other  cases  where  the  par- 
ties are  more  capable  of  watching  over  and  protecting  their  own 
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interests,  bat  as  we  do  not  assume,  we  need  not  therefore  explore 
any  terra  ineogmta. 

These  sales  most  therefore  be  set  aside. 

Haslage'B  Appeal,  1  Wright  440 ;  Hay's  Appeal,  1  P.  F.  Smith  58 ;  Dandas's 
Appeal,  14  P.  F.  Smith  335. 


In  the  Quarter  Seesioiu  of  Allegheny  County. 
Road  in  Plum  Township. 

(Vol.  VIIL,  p.  41.     1860.) 

1.  Road  Yiewen  should  applj  to  every  owner  of  land  on  the  designated 
route  for  a  release,  and  if  it  is  refosed,  should  consider  the  damages  and 
advantages  likely  to  result  to  him  from  the  opening  of  the  road,  and  if  the 
former  predominate,  should  assess  the  excess  of  damages  and  make  report 
thereof. 

2.  If  the  owner  refuses  to  release,  the  viewers  cannot  refuse  to  hear  his 
proofs  and  allegations,  and  to  consider  his  claim  for  damages,  if  he  makes 
any ;  but  if  heard  or  without  being  heard  his  claim  is  considered  and  de- 
cided adversely,  his  remedy  is  not  by  exceptions  to  the  report  or  by  testi- 
mony in  court,  but  by  application  for  a  review. 

3.  If  by  a  mistake  of  duty  or  by  oversight  the  viewers  should  neglect  to  ap- 
ply for  a  release,  or  should  refuse  to  hear  or  consider,  or  should  overlook 
a  claim  for  damages,  and  this  be  made  to  appear  by  affidavit  or  otherwise 
to  the  court,  the  mistake  may  be  rectified  by  referring  the  report  back  to 
the  same  viewers  for  correction. 

4.  It  is  not  requisite  that  each  application  for  a  release  or  decision  against  a 
claim  for  damages  be  made  to  appear  on  the  face  of  the  report  or  in  the 
releases  or  otherwise.  The  viewers  are  only  required  to  return  such  re- 
leases as  they  obtain  and  to  report  such  damages  as  they  assess.  As  to 
the  rest  it  is  presumed  they  did  their  duty  in  the  premises,  and  the  burden 
of  showing  the  contrary  devolves  upon  exceptants. 

5.  Where  neither  the  report  nor  draft  shows  the  improvements  on  the  land, 
or  the  fact,  where  it  exists,  that  there  are  no  improvements,  and  exceptions 
thereto  are  taken,  the  court  will  refer  the  report  back  to  the  same  viewers 
to  consider  and  report  upon  the  matter  suggested  by  the  exceptions. 

6.  A  remonstrance  can  have  no  weight  with  the  court  except  where  the  re- 
ports of  viewers  and  reviewers  or  re-reviewers  conflict  and  leave  the  duty 
of  the  court  uncertain. 

The  viewers  in  this  case  reported  favorably  to  the  road,  and 
located  it  on  the  ground,  and  returned  a  draft  of  its  location. 
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showing  its  courses  and  distances,  and  the  names  of  the  owners 
of  the  land,  over  which  it  is  to  pass. 

To  this  report  Mr.  Sands,  one  of  the  landowners,  through 
whose  land  it  passes,  files  the  following  exceptions : 

1.  No  damages  are  allowed  him. 

2.  No  mention  is  made  of  improvements. 

Mr.  Moffity  for  the  exceptant. 
Mr.  John  Mellon,  for  the  road. 

The  opinion  of  the  court  was  delivered,  July,  1860,  bj 
Mellon,  A.  J. — A  release  of  damages  is  attached  to  the  re- 
port, signed  by  all  the  landowners  except  Mr.  Sands.  No  men- 
tion is  made  of  any  application  to  him  for  a  release,  and  there  is 
nothing  in  the  report  or  otherwise  to  show  that  the  subject  of 
damages,  as  to  him,  was  taken  into  consideration.  Neither  is 
there  any  noting  or  marks,  or  references  on  the  draft,  or  else- 
where to  indicate  the  existence  of  any  improvements,  unless 
the  owners'  names  may  be  taken  to  indicate  that  the  lands  are 
not  unseated,  and,  therefore,  in  some  degree  improved.  It  is  the 
duty  of  the  viewers  to  apply  to  every  owner  for  a  release,  and  if 
it  is  refused,  and  it  appears  that  damages  will  be  sustained  it  is 
their  duty  to  assess  and  make  report  thereof.  In  such  assess- 
ment they  are  to  take  into  consideration  the  advantages  likely  to 
result  to  the  owner  from  the  opening  of  the  road,  and  these 
advantages  may  be  sufficient  fully  to  compensate  the  damages. 
If  the  owner  refuses  to  release,  the  viewers  cannot  refuse  to  hear 
his  proofs  and  allegations,  and  to  consider  his  claim,  if  he  makes 
any,  but  if  heard  or  without  being  heard  his  claim  is  considered 
and  decided  adversely,  his  remedy  is  not  by  exceptions  to  the  re- 
port or  by  testimony  in  court,  but  by  an  application  for  a  review : 
Ewings'  Mill  Road,  10  Casey  418.  If  by  a  mistake  of  duty  or 
by  oversight,  the  viewers  should  neglect  to  apply  for  a  release,  or 
should  refuse  to  hear  or  consider,  or  should  overlook  a  claim  for 
damages,  and  this  were  made  to  appear  by  affidavit  or  otherwise 
to  the  court,  the  mistake  might  be  rectified  by  referring  the  . 
report  back  to  the  same  viewers  for  correction. 
It  is  contended  here,  however,  not  that  the  viewers  refused  to 
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hear  or  consider  the  claim  of  Mr.  Sands,  bat  that  it  most  appear 
on  the  face  of  the  report  or  in  the  releases,  or  otherwise  that  he 
was  applied  to  for  a  release,  and  that  his  claim  for  damages  was 
considered.  This  is  not  required  by  the  provisions  of  the  act. 
The  viewers,  according  to  the  act,  are  only  required  to  return 
such  releases  as  they  obtain,  and  to  report  such  damages  as  they 
assess.  Neither  the  application  for  the  release,  nor  the  refusal 
to  give  it,  nor  the  decision  of  the  viewers  against  a  claim  for  dam* 
ages,  are  required  to  be  reported  by  any  express  provision  of  the 
act.  The  legitimate  inference,  therefore,  in  pursuance  of  the 
maxim  omnia  prcesumuntur  rite  acta,  is  that  the  viewers  did 
their  duty  in  the  premises,  and  the  burden  of  showing  the  con- 
trary devolves  upon  the  exceptant.  This  view  of  the  case  is  sus- 
tained by  the  following  authorities :  Point  no  Point  Road,  2  S. 
&  B.  277 ;  M'ConneU's  Mill  Road,  8  Casey  285 ;  Swings'  MiU 
Road,  10  Id.  418. 

As  to  the  improvements,  however,  there  is  more  difficulty. 
The  act  positively  requires  upon  the  draft  a  **  brief  noting  of  the 
improvements  through  which  the  road  may  pass."  I  do  not  see 
how  this  can  be  dispensed  with  in  a  case  like  the  present,  where 
the  mention  of  numerous  owners  indicates  that  the  route  is  not 
through  wild  or  unseated  lands.  The  requisition  of  the  act  has 
been  so  far  relaxed  as  allow  a  noting  of  the  improvements  in  the 
report  itself  to  supply  the  want  of  it  on  the  draft,  and  in  one  or 
two  cases  an  intimation  is  thrown  out  that  the  only  inference  to 
be  drawn  from  such  omissions  is  that  no  improvements  existed. 
The  weight  of  authority,  however,  seems  to  be  in  favor  of  re- 
quiring the  report  or  draft  to  show  whether  or  not  the  lands  are 
improved.  The  designation  of  improvements  often  conveys  useful 
information  to  the  court,  and  was  required  for  wise  purposes,  and 
an  express  provision  of  the  kind  should  not  be  set  aside  by  con- 
struction. In  the  case  of  conflicting  reports  of  viewers  and  re- 
viewers, and  in  questions  of  damages,  the  court  should  know 
something  of  the  improvements  on  the  route  of  the.  proposed 
road.  Roads  are  to  be  located  so  as  to  do  the  least  damage  to 
private  property;  and  according  to  Chief  Justice  Tilghman,  IS  S. 
&  R.  446,  '^a  road  may  be  useful,  and  yet  the  injury  done  to 
the  individuals,  through  whose  grounds  it  passes,  may  be.  so 
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great,  and  the  probable  damages  to  be  paid  by  the  public  so  high 
that  upon  the  whole  it  would  be  inexpedient  to  open  it.'*  In  the 
same  case  the  direction  of  the  act  as  to  improvements,  was  re- 
garded as  essential  and  mandatory.  And  in  the  case  where  the 
contrary  doctrine  was  first  broached,  the  question  was  not  fully 
considered,  the  court  remarking  that  the  exigencies  of  the  case 
did  not  require  it,  as  the  words  "no  improvements"  were  written 
across  the  face  of  the  draft,  and  in  11  Harris  304,  it  is  doubted 
whether  giving  the  names  of  the  owners  on  the  face  of  the  report 
is  a  sufficient "  noting  of  improvements,"  but  it  was  held  to  be  such 
an  error  as  could  be  corrected  in  the  court  below,  by  referring 
the  case  back  to  the  viewers. 

Neither  of  the  exceptions  taken  in  this  case  go  to  the  merits 
or  strike  at  the  existence  of  the  road.  There  is  nothing  in 
either  to  indicate  that  the  road  is  unnecessary,  or  that  the 
viewers  have  violated  or  omitted  their  duty  in  any  vitally  im- 
portant particular,  and  the  rule  in  such  case  is  to  refer  the  report 
back  to  the  same  viewers  to  consider  and  report  upon  the  matter 
suggested  by  the  exceptions;  and  this,  in  regard  to  the  exception 
on  the  subject  of  improvements,  would  end  all  that  need  be  said 
here,  but  for  another  matter  which  has  been  brought  before  us, 
and  which  is  of  so  frequent  occurrence  in  these  cases  as  to  re- 
quire notice.  We  have  reference  to  the  presentation  of  remon- 
strances. 

A  strong  and  numerously  signed  remonstrance  is  presented 
against  this  road.  The  frequency  of  these  remonstrances  would 
indicate  a  prevailing  belief  that  such  is  a  regular  and  efficient 
mode  of  procedure,  and  that  by  a  remonstrance  at  any  stage  of 
the  case,  the  action  of  the  court  may  be  influenced.  This  is  a 
mistake.  Where  there  is  nothing  but  the  report  of  viewers,  or 
where  the  reports  of  viewers  and  reviewers  are  to  the  same  effect, 
there  is  no  place  whatever  for  a  remonstrance.  It  is  only  where 
the  conflicting  reports  of  viewers  and  reviewers,  or  re-reviewers, 
leave  the  duty  of  the  court  uncertain,  that  recourse  can  be  had 
to  remonstrances  or  counter  petitions,  or  depositions  for  informa- 
tion. The  law  prescribes  the  channel  through  which  the  court 
shall  derive  its  information,  viz.,  by  reports  of  viewers  and  re- 
viewers, and  until  the  supply  to  be  afforded  by  these  channels  is 
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exhausted,  we  are  not  at  liberty  to  go  elsewhere.  Viewers  and 
reviewers  are  the  legitimate  agents  appointed  to  give  the  court 
the  best  information  on  the  subject.  They  are  presumed  to  be 
fair  and  impartial  men,  of  good  judgment  in  such  matters.  They 
view  the  ground,  and  are  bound  to  hear  and  consider  all  that  the 
parties  interested  have  to  say,  and  to  give  their  opinion  on  the 
subject  to  the  court  in  the  shape  of  a  report  and  under  the 
solemnity  of  an  oath ;  and  lest  one  set  of  viewers  should  be  mis- 
taken in  judgment  or  misinformed,  or  should  happen  to  be  par- 
tial in  their  opinions,  the  law  is  so  careful  that  all  parties  shall 
have  fair  play,  that  it  gives  those  who  may  be  dissatisfied  with  a 
report  of  viewers  the  right  to  have  an  equal  number  of  other  men 
appointed  in  their  stead,  to  review  and  reconsider  the  whole  sub- 
ject-matter, and  to  report  in  like  manner  their  opinion  to  the 
court.  It  is  easily  seen  how  much  more  safe  and  reliable  inform- 
ation so  derived  must  be,  compared  with  information  afforded  by 
remonstrance.  A  remonstrance,  in  most  instances,  expresses 
nothing  but  the  views  of  some  one  interested  party  by  whom  it  is 
prepared,  and  is  signed  by  others  frequently  to  avoid  displeasure 
and  importunity,  and  without  knowing  or  caring  much  about  the 
merits  of  the  subject. 

The  legitimate  sources  of  information  must  first  be  exhausted, 
and  if  in  the  end  the  matter  remains  doubtful,  it  is  time  enough 
then  to  look  elsewhere ;  but  whilst  the  battle  is  regular  and  the 
ranks  unbroken,  the  combatants  must  use  the  prescribed  wea- 
pons. It  is  only  when  they  come  to  such  close  quarters  that  the 
regular  weapons  are  of  no  more  use,  that  they  are  allowed  to  fight 
with  whatever  else  comes  to  hand. 

Where,  as  in  the  present  case,  the  evidence  prescribed  by  the 
law  to  guide  the  action  of  the  court  is  all  one  way,  a  remon- 
strance is  altogether  out  of  place  and  can  have  no  effect. 

The  report  is  referred  back  to  the  viewers  upon  the  matter 
raised  in  the  second  exception. 

See  notes  to  Pardon,  ed.  1861,  p.  884. 
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In  the  Supreme  Court  of  Penn9ylvania. 

McAnnally,   for   use,  &c.,  v.  Somerset  County   Mutual 
Insurance  Company. 

(Vol.  VIII.,  p.  43.     1860.) 

1.  Where  the  proYision  of  a  policy  of  insurance  was  that  "  if  any  change  be 
made  as  to  the  tenants  or  occupancy  of  the  premises  without  being  notified 
to  the  company  and  endorsed  upon  the  policy,  then  this  instrument  to  be 
Toid  :^'  Held,  that  if  the  persons  who  occupied  the  premises  at  the  time  of  the 
execution  of  the  policy,  left  a  short  time  before  the  fire,  learing  them  unoc- 
cupied at  the  time  of  the  fire,  it  was  not  necessary  that  the  assured  should 
have  given  the  company  notice  that  the  tenant  had  left,  in  order  to  hold 
the  company  liable. 

Error  to  the  Common  Pleas  of  Somerset  county. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  controversy  in  this  case  arises  out  of  a  pro- 
vision in  the  application  which,  by  the  policy,  is  declared  to  be  a 
part  thereof.  The  provision  is  as  follows :  '^  but  if  any  untrue 
answer  has  been  given  to  the  foregoing  interrogatories,  whereby 
the  said  company  have  been  deceived  as  to  the  character  of  the 
risk,  or  if  any  change  be  made  as  to  the  tenants  or  occupancy  of 
the  premises  without  being  notified  to  this  company  and  endorsed 
upon  their  policy,  then  this  instrument  to  be  void  and  the  policy 
of  no  eflFect." 

The  fire  took  place  on  the  20th  of  April,  1857,  and  at  that  time 
the  property  insured  was  untenanted.  The  person  who  had  occu- 
pied it  had  left  a  short  time  before,  how  long  does  not  appear, 
and  no  new  tenant  had  taken  his  place.  The  coart  below  was  of 
opinion  that  this  amounted  to  a  change  '^  as  to  the  tenants  or 
occupancy,"  within  the  meaning  of  the  policy,  and  instructed  the 
jury  that  no  evidence  of  notice  of  the  change  had  been  given. 
The  jury  were,  therefore,  directed  to  return  a  verdict  in  favor  of 
the  insurers.     Herein  we  think  there  was  error. 

If  a  failure  to  give  notice  to  the  company  that  the  tenant  had 
left  the  premises  could  be  held  to  be  a  breach  of  the  conditions 
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of  the  policy,  and  if  it  rendered  the  policy  of  no  effect,  still  the 
court  was  mistaken  in  withdrawing  from  the  jury  the  question 
whether  notice  had  not  in  fact  been  giyen.  There  was  evidence 
from  which  they  might  well  infer  it.  E.  W.  Hall,  one  of  the 
witnesses,  testified  that  at  the  time  of  the  arbitration,  Hicks,  who 
was  the  secretary  of  the  company,  ^'  admitted  that  the  plaintiff 
had  given  notice  at  one  time,  at  Fichtner's,  that  the  tenant  had 
left  the  house."  Another  witness  proved  that  '^  there  was  a  con- 
troversy between  McAnnally  and  Hicks  as  to  the  place  where  he 
was  notified  about  the  tenant's  leaving ;  that  Hicks  admitted  he 
was  notified  at  one  place,  but  which  one  he  could  not  state." 
The  testimony  of  a  third  witness  was,  that  after  the  fire  Hicks 
expressed  to  McAnnally  regret  for  the  loss,  and  promised  to  try 
and  give  him  the  money  when  the  loss  should  be  appraised.  No 
complaint  was  made  of  any  default  on  the  part  of  the  assured. 
Surely,  from  all  this  the  jury  might  have  presumed  that  notice 
had  been  given  before  the  fire  had  occurred.  Yet  the  court 
withdrew  the  question  entirely,  holding  that  there  was  no  evi- 
dence at  all  of  such  notice.  This,  however,  is  of  comparatively 
small  importance,  for  we  are  of  opinion  that  McAnnally  was  not 
bound  to  give  any  notice  that  the  tenant  had  left,  in  order  to  hold 
the  company  liable.  A  mere  surrender  by  one  tenant  without 
the  entry  of  another,  is  not  a  change  *'  as  to  the  tenants  or  occu- 
pancy of  the  premises,"  within  the  meaning  of  the  policy.  To 
give  it  such  a  construction  would  be  unreasonable.  Then  it 
would  demand  that  if  a  tenant  went  out  and  resumed  his  tenancy 
after  two  days'  absence,  notice  should  be  given  of  his  going  out, 
and  a  second  notice  of  his  return.  A  change  of  tenancy  or  occu- 
pancy is  a  substitution  of  one  tenant  or  occupant  for  another.  A 
change  in  the  nature  of  the  occupation  was  provided  for  in  an- 
other part  of  this  policy,  and  all  that  the  provision  now  under 
consideration  means  is,  that  if  a  new  occupant  comes  in,  instead 
of  the  former,  notice  of  the  fact  shall  be  given  to  the  company. 
If  the  insurers  had  intended  to  secure  relief  from  liability  in  case 
the  premises  should  be  left  temporarily  vacant  without  notice  to 
them,  it  would  have  been  easy  to  find  words  to  express  such 
intention.  No  such  intention  is  fairly  deducible  from  the  words 
which  they  have  used. 
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It  follows  that  the  court  erred  in  the  construction  they  gave 
the  policy  and  in  directing  the  jury  to  find  for  the  defendant. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

See  Hill  v.  The  Insurance  Companj,  9  P.  F.  Smith  474. 


In  the  DUitrict  Court  of  Allegheny  County. 
Petebson  v.  Eier. 

(Vol.  VIII.,  p.  65.     1860.) 

1.  Where  a  lessee  under  his  authority  to  bore  salt  weUs,  brings  oil  to  the 
surface,  the  oil  belongs  to  the  owner  of  the  soil. 

2.  The  lessee  is  not  bound  to  collect  and  keep  the  oil  for  the  owner,  he  may 
let  it  run  to  waste,  but  if  he  does  collect  it  and  appropriate  it  for  his  own 
benefit,  he  is  liable  therefore,  and  trover  will  lie  to  recoYcr  its  value. 

The  facts  of  this  case  are  fully  detailed  infra. 

A.  TT.  LoomiSy  for  the  plaintiff. 

SamilUm  and  Ache%ony  contra. 

The  following  opinion  of  the  court  on  the  questions  of  law 
reserved,  was  delivered,  Sept.  1,  1860,  hy 

Hampton,  P.  J. — This  was  an  action  of  trover  to  recover  the 
value  of  a  large  quantity  of  petroleum,  sold  and  converted  to 
his  own  use  by  the  defendant,  which  the  plaintiff  alleged  belonged 
to  him. 

The  plaintiff  being  the  owner  of  a  body  of  land  on  the  Alle- 
gheny river  containing  salt  water,  entered  into  the  following 
agreement  with  Thomas  Kier  and  Samuel  M.  Kier,  on  the  80th 
day  of  October,  1887,  viz: 

'^  Article  of  agreement  made  and  concluded  this  thirtieth  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-seven,  by  and  betwen  Lewis  Peterson,  of  the  city  of 
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Pittsburgh,  of  the  one  part  and  Thomas  Eier  and  Samuel  M. 
Eier  of  the  other  part,  witnesseth  that  the  said  Lewis  Peterson 
for  and  in  consideration  of  the  covenants  hereinafter  mentioned 
to  be  kept  and  performed  by  the  said  Thomas  Eier  and  Samuel 
M.  Eier,  and  their  assigns  doth  lease  unto  the  said  Thomas  Eier 
and  Samuel  M.  Eier  and  their  assigns  a  certain  lot  or  piece  of 
ground  owned  bj  the  said  Lewis  Peterson,  lying  and  being  in 
the  county  of  Allegheny,  and  adjoining  the  Pennsylvania  canal." 
(Here  follow  tho  boundaries,  which  it  is  admitted,  contain  some 
three  or  four  acres.)  ^^  With  the  privilege  on  the  above  described 
premises  to  bore  salt  wells  and  erect  all  manner  of  buildings, 
necessary  or  useful  in  the  prosecution  of  the  manufacture  of  salt, 
and  to  use  all  coal  in  said  hill,  in  the  rear  of  the  above  described 
premises,  within  the  boundary  line  of  said  Peterson's  land,  that 
may  be  necessary  and  proper  to  the  successful  prosecution  of  said 
manufacture,  together  with  the  right  of  taking,  from  the  before 
described  premises,  timber  and  stone  to  erect  and  keep  in  repair 
the  establishment  herein  contemplated.  It  is  hereby  agreed  that 
said  Peterson  shall  be  at  liberty  to  lay  a  railroad  near  Humes* 
line,  from  the  coal  bank  in  the  hill  to  the  canal,  provided  it  do 
not  interfere  with  the  interests  of  said  lessees  in  the  conducting 
of  their  works  and  improvements.  It  is  further  agreed  that  the 
lease  shall  endure  as  long  as  the  salt  well  herein  contemplated  to 
be  established  shall  be  carried  on  by  the  said  Thomas  Eier  and 
Samuel  M.  Eier,  the  survivor  of  them  or  by  their  assigns,  pro- 
vided that  if  the  said  parties  of  the  second  part  shall  let  the  salt 
wells,  erected  on  said  premises,  remain  idle  or  out  of  use  for  three 
continuous  years,  then  the  said  Peterson  shall  be  at  liberty  to 
enter  upon  possession  of  said  premiseis  as  if  this  lease  had  never 
been  entered  into.  Should  the  said  parties  of  the  second  part  be 
induced  at  any  time  to  abandon  their  works  and  improvements, 
they  shall  be  at  liberty  to  remove  from  the  premises  all  machinery 
and  fixtures  except  houses  and  buildings  connected  with  the 
manufacture  of  the  salt,  and  it  is  further  agreed  that  the  salt  wells 
about  to  be  established  shall  be  in  operation  within  one  year  from 
the  date  of  this  article,  and  if  delayed  for  two  years  from  the 
date  of  this  article,  then  the  said  Peterson  to  take  possession  of 
the  premises  as  before  described. 
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^^  In  consideration  of  which  the  said  Thomas  Kier  and  Samuel 
M.  Kier  agree  to  pay  unto  the  said  Lewis  Peterson  the  one- 
twelfth  barrel  of  all  the  salt  made  on  said  premises,  to  be  deliyered 
to  the  said  Lewis  Peterson  or  his  authorized  agent  at  the  works 
on  the  said  premises,  on  the  the  first  day  of  January,  April,  July 
and  October  in  each  and  every  year  during  the  continuance  of 
this  lease.  Witness  our  hands  and  seals  the  day  and  year  fii'st 
above  named." 

This  agreement  was  signed  and  sealed  by  the  parties  respectively. 

The  lessees  went  into  possesssion,  bored  a  salt  well  in  1839, 
erected  works  and  manufactured  salt  until  about  1845^  when  this 
oil  began  to  be  brought  up  in  small  quantities  with  the  salt 
water  by  the  ordinary  operations  of  the  pump ;  and  as  a  singular 
fact,  it  is  worthy  of  notice,  that  it  began  to  make  its  appearance 
about  the  same  time  in  two  or  three  other  salt  wells  in  that 
neighborhood. 

At  first  it  was  regarded  not  only  as  an  article  of  no  value,  but 
as  a  great  obstruction  in  the  manufacture  of  salt ;  because,  unless 
separated  from  the  water,  it  injured  the  salt,  and  consequently 
they  were  obliged  to  pump  the  water  and  oil  together  into  large 
cisterns  or  basins,  and  let  it  remain  there  several  days  until  the 
oil,  by  its  specific  levity,  rose  to  the  surface,  when  it  was  con- 
ducted, at  first  into  the  canal  and  covered  its  surface  for  several 
rods,  when  it  was  set  on  fire  and  burned  for  a  number  of  days. 
It  increased  in  quantity  from  year  to  year,  for  several  years  un- 
til it  yielded  on  an  average  about barrels  every  twenty-four 

hours.  The  defendant,  who  survived  his  father,  finally  deter- 
mined to  make  an  effort  to  introduce  it  to  the  public  as  an  article 
of  merchandise.  He  entered  into  a  contract  with  the  plaintiff*  for 
the  purchase  of  all  the  oil  that  came  out  of  his  well  also,  which 
was  situated  a  short  distance  from  his  own.  The  oil  had  made 
its  appearance  there  before  it  had  done  in  the  defendant's  well, 
and  had  been  treated  in  the  same  way.  The  defendant  then 
adopted  vigorous  means,  by  advertising  extensively,  and  employ- 
ing agents  in  various  quarters  to  bring  this  article  before  the  pub- 
lic. After  the  first  contract  with  the  plaintiff  had  expired  by  its 
own  limitation,  another  was  entered  into  at  increased  rates,  and 
things  moved  on  prosperously,  for  the  plaintiff  at  least,  down  to 
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the  period  of  bringing  this  soit.  In  regard  to  the  defendant, 
while  the  plaintiff  alleges  he  has  derived  large  profits  from  this 
traffic,  he  asserts  he  has  lost  largely  by  reason  of  his  heavy  ex- 
penses incurred  in  advertising  and  the  other  means  resorted  to  in 
order  to  establish  its  value  in  the  estimation  of  the  community. 
That  question,  however,  is  not  material  here,  although  it  might 
be,  perhaps,  in  another  form  of  proceeding. 

It  was  shown  conclusively  on  the  trial,  that  the  salt  water 
could  not  be  procured,  without  at  the  same  time  and  by  the  same 
operation  bringing  up  to  the  surface  the  oil  with  it.  An  attempt 
was  madQ  by  the  plaintiff  to  prove  that  special  efforts  were  em- 
ployed by  the  defendant  to  increase  the  quantity  of  the  oil  by 
perforating  the  tubes ;  but  this  proof  was  so  slight,  and  was  so 
completely  met  and  overthrown  by  the  rebutting  testimony  of  the 
defendant,  that  it  was  not  deemed  necessary  to  submit  it  to  the 
jury,  more  especially  as  we  were  anxious,  on  account  of  the  mag- 
nitude of  the  main  question  involved,  to  present  it  unembarrassed 
by  minor  points  for  the  determination  of  the  Supreme  Court. 

An  effort  was  also  made  to  prove  that  the  plaintiff  advised  tho 
defendant  to  barrel  up  this  oil  and  send  it  to  market.  But  the 
whole  of  the  evidence  on  this  point  consisted  in  a  few  words  of  a 
conversation  casually  overheard  by  one  of  the  hands  employed 
about  the  works,  who  happened  to  come  where  the  parties  were 
standing  and  conversing  together,  to  make  some  inquiry  of  his 
employer  about  his  works,  and  then  went  away.  This  evidence 
seemed  so  slight,  and  unreliable,  that  it  was  treated  as  the  other 
had  been,  and  for  the  same  reason. 

The  counsel  agreed  upon  the  amount  of  the  verdict,  in  case  the 
plaintiff  was  entitled  to  recover  at  all  in  this  form  of  action,  and 
the  jury  were  directed  to  find  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  questions  of  law  presented  by  the  de- 
fendant's counsel  as  embraced  in  his  1st,  2d,  8d,  4th  and  7th 
points,  which  were  reserved. 

The  law  on  which  this  case  rests  may  be  embraced  in  two 
questions,  viz : 

Ist.  Whether  the  oil  in  controversy,  when  brought  to  the 
mouth  of  the  well,  belonged  to  the  plaintiff  or  the  defendant  ? 
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2d.  If  it  was  the  property  of  the  plaintiff,  will  the  action  of 
trover  lie  for  its  ralue  ? 

The  plaintiff's  counsel  contends  that  inasmuch  as  the  existence 
of  this  oil  was  not  known  to  either  of  the  parties  at  the  date  of 
the  lease,  it  could  not  have  formed  any  part  of  the  consideration 
of  the  contract,  and  was  not  embraced  within  either  its  letter  or 
spirit ;  and,  therefore,  as  the  defendant  has  converted  to  his  own 
use  what  the  plaintiff  never  sold,  and  the  defendant  never  pur- 
chased, he  is  liable  in  this  action  for  its  value. 

The  defendant's  counsel  contends : 

1st.  That  the  lessees  were  tenants  for  life,  and  that  this  oil 
was  a  mere  incident  to  their  life  estate,  and 

2d.  That  the  oil  was  no  part  of  the  realty,  but  flowed  through 
the  earth,  and  belonged  to  them  as  much  as  the  light  of  the  sun, 
or  the  air  they  breathed.  That  even  if  it  did  belong  to  the  free- 
hold, they  had  a  right  to  sever  it  in  the  ordinary  operation  of 
pumping  up  the  salt  water,  and  as  no  waste  was  committed 
thereby,  this  action  cannot  be  maintained. 

The  first  question  to  be  considered  is  whether  the  oil  in  con- 
troversy, was  the  property  of  the  plaintiff  or  defendant  ? 

The  importance  of  this  question  to  these  parties  is  greatly 
enhanced  by  the  fact  that  the  lease  may  continue  during  the  life 
of  the  defendant,  who  is  yet  comparatively  a  young  man.  Its 
determination  may  also  involve  principles  affecting  other  cases 
of  immense  magnitude. 

The  plaintiff  being  the  owner  of  the  fee,  the  defendant's  claim 
to  this  property  is  to  be  determined  by  his  rights  under  the  lease, 
which  must  be  construed  like  all  other  contracts,  by  the  true  in- 
tent and  meaning  of  the  parties  thereto.  In  order  to  determine 
what  their  intention  was,  we  must  place  ourselves  in  their  situa- 
tion and  circumstances.  It  does  not  appear  that  the  few  acres 
of  land  leased  was  of  any  value  for  any  other  purpose  than  the 
manufacture  of  salt.  The  lessees  desired  to  engage  in  that  busi- 
ness, and  the  lessor  was  willing  to  grant  them  all  necessary 
facilities.  This  was  undoubtedly  the  object,  and  the  only  one  in 
the  minds  of  both  the  parties.  With  that  in  view  they  enter 
into  the  agreement,  in  which  it  may  be  fairly  presumed  their 
respective  rights  and  privileges  were  clearly  set  forth  and  de- 
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fined.  What  rights  and  privileges,  then,  are  granted  by  this 
lease  to  the  defendant  ? 

The  lessees  were  to  have  ^Hhe  priyilege  on  the  above  de- 
scribed premises  to  bore  salt  vrella  and  erect  all  manner  of  build- 
ings necessary  or  useful  in  the  prosecution  of  the  manufacture  of 
salt,  and  to  use  all  coal  in  said  hill  in  the  rear  of  the  above  de- 
scribed premises,  within  the  boundary  line  of  said  Peterson's  land, 
that  may  be  necessary  and  proper  to  the  successful  prosecution 
of  said  manufacture,  together  with  the  right  of  taking  from  the 
before  described  premises,  timber  and  stone  to  erect  and  keep  in 
repair  the  establishment  herein  contemplated." 

It  was  further  agreed  that  the  lease  should  continue  as  long 
as  the  salt  well  should  be  carried  on  by  the  lessees,  or  the  sur- 
vivor of  them,  or  by  their  assigns,  provided  that  if  the  salt  works 
should  be  suffered  to  remain  idle  for  three  continuous  years,  or 
if  the  salt  wells  contemplated  should  not  be  put  in  operation 
within  two  years  from  the  date  of  the  lease,  then  Peterson  was 
at  liberty  to  enter  and  take  possession  of  the  demised  premises, 
'^  as  if  this  lease  had  never  been  entered  into."  In  consideration 
of  these  privileges,  the  lessees  agreed  "  to  pay  to  Lewis  Peterson 
the  one-twelfth  barrel  of  all  the  salt  made  on  said  premises,"  to 
be  delivered  at  the  works  on  the  first  day  of  January,  April, 
July  and  October  of  each  year  during  the  continuance  of  the 
lease.  In  case  the  lessees  should  abandon  the  works,  they  were 
at  liberty  to  take  away  or  remove  from  the  premises,  all  machinery 
and  fixtures,  except  houses  and  buildings  connected  with  the 
manufacture  of  salt.  These  are  the  privileges  granted  by  the 
lease,  for  which  the  lessees  were  to  give  the  twelfth  barrel  of  the 
salt  manufactured. 

It  is  very  clear  that  the  only  object  which  the  parties  had  in 
view,  and  that  which  constituted  the  entire  consideration  of  the 
contract,  was  the  manufacture  of  salt.  The  existence  of  the 
lease  depended  on  the  lessees  putting  the  works  into  operation 
within  two  years,  and  not  suffering  them  at  any  period  to  remain 
idle  for  three  successive  years.  The  lessees  were  entitled  to  all 
necessary  privileges  and  facilities  in  boring  wells  and  operating 
their  works.  They  had  a  right  to  sink  their  wells  as  deep  as 
was  necessary  to  procure  an  abundant  supply  of  water,  and  in 
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doing  so,  to  bring  to  the  surface  all  minerals  of  every  description 
that  lay  in  their  way.  They  also  had  a  right,  in  pnmping  salt 
'water  to  bring  np  every  other  liquid  mixed  therewith.  Conse- 
quently they  had  the  right  to  bring  up  this  oil  by  the  ordinary 
mode  of  pumping  their  salt  water.  This  will  be  readily  conceded 
by  all.  In  mining  for  coal,  or  quarrying  stone  for  operating  or 
constructing  their  works,  they  had  a  right  to  sever  and  remove 
out  of  their  way  all  earth,  clay,  gravel,  slate,  gold,  silver,  iron 
ore,  or  other  minerals  that  might  obstruct  or  hinder  their  neces- 
sary operations.  In  all  this  the  lessees  were  guilty  of  no  waste, 
destruction,  or  diminution  of  the  freehold.  It  is  plain  also,  that 
the  lessees  were  not  bound,  at  their  own  expense,  to  put  into  bar- 
rels, or  otherwise  preserve  the  oil,  when  thus  brought  to  the 
well's  mouth,  for  the  benefit  of  the  plaintiff,  for  that  was  no  part 
of  their  bargain.  They  might  have  continued  to  cast  it  off  as 
they  did  at  first  without  rendering  themselves  liable  to  the  plain- 
tiff for  its  value,  even  if  it  were  the  property  of  the  latter,  espe- 
cially if  he  had  refused  after  notice  to  take  it  away :  Forster  v. 
The  Juniata  Bridge  Co.,  4  Harris  893. 

It  is  said  this  oil  forms  no  part  of  the  realty,  but  flows  through 
the  earth,  and  like  the  air  or  light  on  its  sur&ce,  any  one  who 
pleases  may  appropriate  it  to  his  own  use.  It  may  be  true,  and 
very  probably  is  so,  that  it  flows  in  veins  through  the  earth, 
originating  we  know  not  where,  and  going  we  know  not  whither. 
Whether  it  is  generated  within  the  limits  of  the  plaintiff's  land, 
and  if  not  interfered  with,  would  go  beyond  his  lines,  cannot  be 
determined,  and  the  same  may  be  said  of  the  salt  water.  But  in 
either  case,  the  right  of  the  owner  of  the  land  to  bore  wells  and 
bring  up  either  to  the  surface,  and  appropriate  it  to  his  own  use 
will  not  be  denied.  And  if  he  may  do  so  himself,  he  can  sell 
that  right  to  another.  He  may  authorize  another  to  sink  a  well, 
and  use  the  salt  water  to  be  found  therein,  and  if  in  the  exercise 
of  that  privilege  he  brings  up  oil,  it  belongs  to  the  owners  of  the 
land  as  much  as  if  he  had  sunk  the  well  himself.  He  has  parted 
with  the  salt  water,  but  not  the  oil,  and  as  the  well  was  sunk  by 
his  authority,  the  oil  continues  to  be  his  when  brought  to  the 
surface,  the  same  as  before,  its  character  being  only  changed 
from  real  to  personal  property.     No  one  will  doubt  his  right  to 
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sell  the  oil,  as  well  as  the  salt  water  to  the  defendant,  in  which 
case  the  right  of  the  latter  to  both  would  have  been  complete. 
But  inasmuch  as  he  sold  the  one  and  not  the  other,  and  both  are 
brought  to  the  surface  by  his  authority,  the  salt  water  goes  to 
the  defendant  under  his  contract,  while  th^  right  to  the  oil  re- 
mains in  the  plaintiff.  While  it  remains  in  the  earth  it  is  as 
much  his  property  as  the  coal,  stone  or  other  minerals  embraced 
within  his  lines,  and  would  pass  by  his  deeds  to  a  purchaser. 
But  if  it  flows  through  his  land,  and  is  found  on  the  land  of 
another,  he  has  no  right  to  follow  it  and  take  it  therefrom,  nor 
would  he  hare  the  right  to  follow  and  reclaim  any  portion  of  his 
soil  that  might  be  washed  away  by  a  flood  and  deposited  upon 
the  land  of  another.  The  ordinary  rules  applicable  to  the  realty 
may  be  applied  to  this  species  of  property,  and  therefore  I  can- 
not assent  to  the  doctrine  contended  for  by  the  defendant's 
counsel. 

The  second  ground  of  defence  is  that  the  defendant  is  tenant 
for  life  in  the  demised  premises,  and  this  oU  is  a  mere  incident 
to  his  estate. 

If  we  were  to  concede,  which  we  do  not,  that  the  owner  of  an 
unconditional  life  estate  would  have  the  right,  without  any 
special  agreement  to  sink  wells  for  oil  or  salt  water,  open  new 
mines  and  quarries,  and  work  them  for  his  own  use,  that  would 
not  decide  this  case.  The  defendant  holds  under  a  defeasible 
lease,  liable  to  be  terminated  by  the  failure  of  salt  water  or  suf- 
fering the  works  to  remain  idle  for  three  consecutive  years.  He 
has  a  conditional  life  estate  in  the  salt  works,  and  as  long  as 
that  continues  he  has  the  right  to  the  possession  of  the  few  acres 
of  land  described  in  the  lease  as  an  incident.  But  upon  the 
happening  of  either  of  the  contingencies  in  regard  to  the  salt 
works,  his  estate  in  the  demised  premises  is  to  cease  and  deter- 
mine. The  salt  water  may  fail  any  day,  as  it  has  done  in 
hundreds  of  instances,  and  then  the  estate  ends,  notwithstanding 
the  defendant  may  live  for  years.  The  rules  then  applicable  to 
estates  for  life,  do  not  necessarily  apply  to  this  case,  and  ought 
not  to  be  extended  by  construction,  so  as  to  overthrow  equity 
and  justice. 

If  the  oil  in  question  became  the  property  of  the  defendant, 


Digitized  by  VjOOQiC 


PETERSON  V.  KIER.  199 

because  he  had  the  right  to  bring  it  to  the  surface  of  the  earthy 
so  would  the  gravel,  slate,  iron  ore,  gold,  silver,  or  other  valuable 
minerals,  necessarily  dug  or  mined  in  quarrying  stone,  or  mining 
coal  for  the  construction  or  carrying  on  the  works.  And  when 
sinking  this  well,  if  the  lessees  had  struck  ^  vein  of  oil  such  as  is 
sometimes  done  now  in  the  oil  region,  which  had  issued  from  the 
month  of  the  well,  yielding  fifty  or  a  hundred  barrels  a  day,  he 
might  have  refrained  from  boring  further  in  that  place,  and  sunk 
a  salt  well  elsewhere  and  claimed  that  oil  as  his  own.  This  prin- 
ciple, if  recognised,  would  cover  a  large  class  of  interests  in  the 
mineral  regions  of  the  country.  A  very  common  practice  pre- 
vails among  the  owners  of  coal  lands,  to  grant  what  is  called 
^^  coal  privileges."  That  is,  to  grant  the  right  of  mining  and  tak- 
ing out  all  the  coal  lying  under  a  certain  piece  of  ground,  or  a 
given  number  of  acres,  either  at  a  specified  rate  per  bushel,  or  so 
much  by  the  acre.  In  such  case  the  grantee  has  an  undoubted 
right  to  mine  and  remove  to  the  pit's  mouth,  if  necessary,  all 
minerals  or  other  substances  found  in  his  way,  no  matter  how  valu- 
able they  may  be.  And  if  in  his  operations  he  should  happen  to 
open  one  of  those  extensive  oil  reservoirs,  said  to  be  found  now-a- 
days,  which  should  burst  forth  and  retard  his  operations,  he 
might  remove  it  to  the  pit's  mouth  also,  or  let  it  flow  out  through 
his  ordinary  drains,  and  claim  it  as  well  as  the  minerals  alluded 
to  as  his  own.  So  if  a  person  owning  land  in  this  oil  and  salt 
region  should  lease  to  another  a  tract  of  land  with  the  privilege 
of  sinking  an  oil  well,  for  which  he  is  to  receive  a  certain  portion 
of  the  oil,  and  the  lessee,  as  in  this  case,  should  find  oil  and  salt 
water  together,  he  might  claim  the  right  to  manufacture  thous- 
ands of  barrels  of  salt  without  paying  anything  therefor,  while 
the  quantity  of  oil  might  be  so  small  as  to  be  of  very  little  value. 
So,  also,  if  an  individual  or  the  public  have  a  right  to  construct 
a  road  over  the  land  of  another;  the  party  having  such  right  has 
no  claim  to  the  timber  necessarily  cut  down,  or  the  clay,  gravel, 
slate  or  stone  dug  or  quarried  on  the  line  of  the  road,  beyond 
what  is  necessary  to  construct  the  road. 

Without  further  argument  or  illustration,  I  am  satisfied  the  de- 
fendant is  claiming  what  he  never  bargained  for  nor  intended  to 
purchase,  and  what  the  plaintiff  never  sold  nor  intended  to  sell. 
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and  having  converted  this  oil  to  his  own  use  he  is  bound  in  equity 
and  good  conscience  to  pay  for  it. 

I  am  of  opinion,  therefore,  that  the  lav  is  with  the  plaintiff  on 
the  first  question  reserved. 

The  only  remaining  question  is  whether  trover  is  the  proper 
remedy,  or  in  other  words  whether  this  form  of  action  can  be 
sustained. 

The  action  of  trover  and  conversion  was,  in  its  origin,  an  action 
on  the  case  for  the  recovery  of  damages  against  a  person  who  had 
found  goods  and  refused  to  deliver  them  on  demand  to  the  owner, 
but  converted  them  to  his  own  use.  The  circumstance  of  the 
defendant  not  being  at  liberty  to  wage  his  law  in  this  action,  and 
the  less  degree  of  certainty  requisite  in  describing  the  goods, 
gave  it  so  considerable  an  advantage  over  the  action  of  detinue, 
that  by  a  fiction  of  law,  actions  of  trover  were  at  length  permit- 
ted to  be  brought  against  any  person  who  had  in  his  possession, 
by  any  means  whatever,  the  personal  property  of  another,  and 
sold  or  used  the  same  without  the  consent  of  the  owner,  or  re- 
fused to  deliver  it  up  when  demanded.  The  injury  lies  in  the 
conversion  and  deprivation  of  the  plaintiff's  property,  which  is 
the  gist  of  the  action,  and  the  statement  of  the  finding  or  trover 
is  now  immaterial,  and  not  traversable.  It  is  an  action  for  the 
recovery  of  damages  to  the  extent  of  the  value  of  the  things  con- 
verted. Lord  Mansfield  thus  defined  this  action.  In  form  it  is 
a  fiction,  in  substance  it  is  a  remedy  to  recover  the  value  of  per- 
sonal chattels  wrongfully  converted  by  another  to  his  own  use ; 
the  form  supposes  that  the  defendant  might  have  eome  lawfully 
by  it,  and  if  he  did  not,  yet  by  bringing  this  action  the  plaintiff 
waives  the  trespass ;  no  damages  are  recoverable  for  the  act  of 
taking ;  all  must  be  for  the  act  of  converting.  This  is  the  tort 
or  malefieium^  and  to  entitle  the  plaintiff  to  recover,  two  things 
are  necessary.  Ist,  property  in  the  plaintiff.  2d,  a  wrongful 
conversion  by  the  defendant :  1  Chitty's  PL  146,  8  S.  &  R.  518, 
8  Barr  466. 

If  we  have  succeeded  in  showing  that  the  oil  in  question  was 
part  of  the  freehold ;  that  it  was  severed  by  the  consent  of  the 
owner ;  that  he  never  parted  with  his  title  thereto,  and  that  it 
still  remained  his  property  when  brought  to  the  surface ;  it  is 
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very  clear  the  action  of  trover  will  lie  for  its  yalue.  Indeed  I 
can  conceive  of  no  other  form  of  action  at  law  that  would  be  ap- 
propriate unless  it  would  be  a  special  action  on  the  case.  This 
action  of  trover,  as  we  have  already  seen,  was  anciently  an  action 
on  the  case,  and  I  see  no  substantial  objection  to  the  plaintiff 
being  allowed  now  to  declare  in  that  form,  rather  than  permit  a 
failure  of  justice  on  mere  technical  grounds.  But  I  am  of  opin- 
ion the  action  of  trover  will  lie,  and  that  the  law  is  with  the 
plaintiff  on  the  second  question  reserved. 

Let  judgment  bo  entered  on  the  verdict  on  the  questions  of 
law  reserved. 

This  case  was  reyiewed  in  the  Supreme  Goart  as  reported  in  6  Wright  357. 
The  majority  of  the  court  was  for  the  reyersal  of  the  judgment  of  the  court 
below.  Thompson,  J.,  dissented,  and  Woodward,  J.,  in  an  opinion  concur- 
ring with  the  majority  agreed  to  the  reversal  only  on  the  ground  that  trover 
was  not  the  proper  remedy,  and  sustains  the  position  of  the  court  below  as 
to  the  right  of  property. 


In  the  District  Court  of  Allegheny  County. 
Wilson  v.  Wilson's  Administrator. 

(Vol.  VIII.,  p.  81.     I860.) 

1.  Considerations,  valuable  and  good,  defined  and  distinguished. 

2.  A  good  consideration,  viz.,  of  natural  love  and  affection,  is  not  sufficient 
to  support  an  executory  contract  as  between  the  parties,  or  other  volun- 
teers claiming  under  them,  either  at  law  or  in  equity. 

3.  The  seal  upon  a  note  imports  consideration,  and  the  words  "  value  re- 
ceived" aver  the  consideration  pecuniary ;  but  this  only  goes  to  shift  the 
burthen  of  proof  from  the  plaintiff  to  the  defendant,  who  may  show  that  no 
such  consideration  passed  between  the  parties. 

Bobb  ^  JtPConnett  and  Woods j  for  the  plaintiff. 

Hamilton  ^  Aeheson^  for  defendant. 

The  following  charge,  filed  September,  1860,  was  delivered  by 

Hampton,  P.  J. — Gentlemen  of  the  jury :  This  is  an  action  of 

debt,  brought  by  the  plaintiff,  to  recover  from  the  defendant,  as 
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administrator  of  the  estate  of  Jane  S.  Wilson,  deceased,  the 
amount  of  a  note,  under  seal,  dated  February  28,  1853,  for 
96000,  payable  in  four  years,  irith  interest  from  date. 

It  appears  that  in  1887  or  1888  the  decedent,  who  was  a  daugh- 
ter of  a  Mr.  Snodgrass,  was  married  to  Thomas  Wilson,  the 
plaintiff's  father,  a  widower,  having  several  children  by  a  former 
wife,  among  whom  was  the  present  plaintiff,  then  a  lad  of  about 
ten  or  eleven  years  of  age ;  that  her  husband  lived  some  two  or 
three  years  only  after  the  marriage  and  died ;  that  Thomas  then 
went  to  reside  with  an  uncle,  who  died  after  two  or  three  years, 
when  this  young  lad  came  to  reside  with  his  step-mother,  and 
continued  with  her  till  he  grew  up  to  manhood,  living  there  and 
being  treated  as  a  child  by  his  step-mother. 

He  went  to  California  in  1848  and  returned  in  1850,  and 
again  lived  at  the  house  of  his  step-mother.  In  February,  1858, 
this  note  bears  date,  and  in  that  summer  he  got  married,  and  in 
the  fall  went  into  partnership  in  business  with  a  Mr.  Gramble, 
and  after  a  short  time  the  partnership  was  dissolved.  In  Octo- 
ber, 1854,  his  step-mother  died  of  cholera,  and  her  brother, 
Bobert  Snodgrass,  administered  on  her  estate,  and  filed  an  in- 
ventory amounting  to  some  ^700  or  ^800.  In  the  winter  of 
1857  this  suit  was  brought. 

The  defendants  have  pleaded  payment  with  leave,  &c.,  fraud, 
and  want  of  consideration. 

Three  questions  arise  in  this  case. 

1.  How  was  this  note  obtained,  fairly  or  otherwise  ? 

2.  If  obtained  fairly,  what  was  the  consideration :  valuable  or 
good? 

8.  If  not  for  a  valuable  consideration,  can  the  plaintiff  re- 
cover ? 

The  first  question  is  one  purely  of  fact  for  the  jury.  Fraud 
vitiates  everything  it  touches,  notes,  bonds,  deeds,  and  even  the 
solemn  records  of  our  courts.  But  fraud  is  difficult  to  be  proved. 
Almost  the  only  method  of  proving  it  is,  by  showing  such  a  set 
of  facts  and  circumstances  as  will  fairly  warrant  the  jury  in 
believing  in  its  existence.  If  such  facts  be  proved,  when  taken 
in  connection  with  the  situation  of  the  parties  as  shock  all  our 
ideas  of  fair  dealing,  run  counter  to  all  reasonable  probabilities, 
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and  show  such  unusual  and  extraordinary  acts  as  can  be  recon- 
ciled only  with  the  presumption  that  some  undue  influence  has 
been  brought  to  bear  upon  the  party,  the  jury  may  find  that  the 
transaction  was  fraudulent.  In  the  language  of  Lord  Hard- 
wicke,  it  may  be  apparent  from  the  intrinsic  nature  and  subject 
of  the  bargain  itself^  such  as  no  man  in  his  senses,  and  not  under 
a  delusion  would  make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other:  Story  Eq.  Juris.  §  188. 
The  jury  will  take  into  consideration  all  the  eyidence  bearing  on 
this  point  and  determine  whether  this  note  was  obtained  by  fraud 
or  not. 

If  you  find  that  it  was,  then  you  need  go  no  further;  the  plain- 
tiff cannot  recover,  and  the  defendant  will  be  entitled  to  your 
Terdict. 

But  if  the  note  was  given  without  any  fraud  or  imposition, 
with  a  full  knowledge  of  its  contents,  your  next  inquiry  will  be, 
what  was  the  consideration  for  which  it  was  given?  The  law 
divides  the  consideration  of  contracts  into  two  kinds — ^valuable 
and  good.  A  consideration  is  valuable  when  some  benefit  arises 
to  the  party  making  the  promise,  or  some  inconvenience  to  the 
party  to  whom  it  is  made.  In  other  words,  where  the  party 
making  the  promise  has  received,  or  is  to  receive,  money  or  pro- 
perty, or  other  thing  of  value,  which  the  other  party  is  to  give 
or  transfer. 

A  good  consideration  is  when  it  is  for  natural  love  and  affec- 
tion. What  were  the  motives  or  reasons  which  moved  the  parties 
to  enter  into  this  transaction?  The  plaintiflf  here  rests  his  case 
alone  on  the  seal  and  face  of  the  note.  He  has  not  attempted  to 
show  what  this  note  was  given  for.  On  the  face  of  the  note  it  is 
said  to  be  for  value  received.  This  would  seem  to  imply  what  is 
called  a  pecuniary  consideration,  and  yet  no  attempt  is  made  to 
show  that  any  money  was  loaned,  or  property  transferred,  or  any 
other  pecuniary  consideration  given,  when  he  alone  could  have 
informed  us  all  about  it.  Indeed  it  would  seem  from  the  evi- 
dence highly  improbable  that  any  pecuniary  consideration  could 
have  been  passed.  But  of  this  the  jury  will  judge.  (Here  the 
court  reviewed  the  evidence  on  that  subject.) 

If  there  was  no  pecuniary  consideration,  then  it  is  claimed  to 
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have  been  a  consideration  founded  on  natural  love  and  affection, 
and  this  is  alleged  to  be  sufficient  to  support  this  action. 

To  constitute  what  the  law  calls  a  good  xonsideration,  there 
must  be  a  relationship  by  blood  subsisting  between  the  parties. 
Such  a  consideration  when  based  upon  a  relationship  sufficiently 
near,  has  always  been  held  sufficient  to  sustain  an  executed  con- 
tract, as  between  the  parties.  But  the  question  arises,  has  it 
ever  been  held  sufficient  to  support  an  executory  contract,  so  as 
to  give  either  party  a  remedy  by  action  at  law  for  its  breach  ? 
Has  a  court  of  equity  ever  decreed  specific  performance  of  such 
an  agreement.  The  promise  or  agreement  is  purely  gratuitous 
— ^voluntary — ^no  consideration  moving  from  the  promissee  to  the 
promissor — ^not  a  case  of  mutual  promises — ^no  advantage  or 
benefit  in  possession  or  prospect  to  the  promissor,  and  no  disad- 
vantage or  injury  resulting  to  the  promissee.  Consequently 
equity  refuses  to  interpose,  and  the  law  leaves  the  parties  where 
it  finds  them.  The  authorities  going  to  show  that  specific  per- 
formance is  only  decreed  of  contracts  based  upon  a  yaluable  con- 
sideration, are  too  numerous  and  familiar  to  require  particular 
reference  to  be  made  to  them.  We  shall  content  ourselves  with 
a  simple  reference  to  2  Story's  Eq.  Juris.  §  798  a.,  and  the 
numerous  cases  cited  in  the  note.  The  learned  author  of  that 
work  says,  ^^  We  have  already  had  occasion  to  remark  through- 
out the  whole  of  the  preceding  discussion  respecting  bills  for 
specific  performance  of  contracts,  that  it  has  been  constantly 
supposed  that  the  contract  was  one  founded  upon  a  valuable  con- 
sideration in  the  contemplation  of  law.  In  respect  to  voluntary 
contracts,  or  such  as  are  not  founded  on  a  valuable  consideration, 
we  have  already  had  occasion  to  state,  that  courts  of  equity  do 
not  interfere  to  enforce  them,  either  as  against  the  party  himself, 
or  as  against  other  volunteers  claiming  under  him.  Thus  for 
example,  if  a  party  should  enter  into  a  voluntary  agreement  to 
transfer  stock  to  another,  or  to  give  him  a  sum  of  money,  or  to 
convey  to  him  certain  real  estate,  courts  of  equity  would  not  as- 
sist in  enforcing  the  agreement  either  against  the  party  entering 
into  the  agreement,  or  against  his  personal  representatives  ;  for 
the  party  contracted  with  is  a  mere  volunteer.  The  same  rule 
is  applied  to  imperfect  gifts,  not  testamentary,  inter  vivos^  to  im- 
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perfect  voluntary  assignments  of  debts  and  other  property,  to 
Yoluntary  executory  trusts,  and  to  voluntary  defective  convey- 
ances." And  the  rule  seems  to  be  the  same,  irhether  the  con- 
tract be  under  seal  or  not.  ^'  The  general  rule  seems  now  to  be 
established,  that  the  court  will  not  execute  a  voluntary  contract, 
but  will  withhold  assistance  from  a  volunteer,  whether  he  seeks 
to  have  the  benefit  of  a  contract  or  covenant,  or  a  settlement : 
Id.  §  793  b.  See  also  1  Story  £q.  §  433,  and  the  authorities 
there  cited  in  note. 

The  doctrine  here  laid  down  would  be  broad  enough  to  cover 
this  case,  if  the  bond  had  been  given  by  a  mother  to  her  son  or 
other  near  relation  by  blood.  But  when  it  is  considered  that 
there  was  no  relationship  whatever  by  blood  and  no  meritorious 
consideration  springing  out  of  any  previous  benefit  derived  by 
the  step-mother  from  the  plaintiff's  father ;  that  all  the  property 
she  had  she  inherited  from  her  own  father's  estate,  the  rule  as- 
sumes an  anomalous  aspect,  which  would  sweep  all  her  patrimony 
from  her  own  brothers  and  sisters  and  give  it  to  a  stranger.  If 
there  was  no  pecuniary  consideration,  this  instrument  is  nothing 
more  nor  less  than  a  promise  to  give  the  plaintiff  the  sum  of 
$6000,  with  interest  from  date.  It  is  simply  a  promise  to  make 
a  gift  to  that  amount  four  years  after  the  promise.  If  this  had 
been  a  promise  to  assign  stock  to  that  or  any  other  amount,  or 
to  make  a  gift  of  a  personal  chattel,  or  to  convey  real  estate,  or 
to  assign  a  bond,  or  to  give  him  a  sum  of  money,  we  have  seen 
by  the  authorities  referred  to  such  promise  could  not  be  enforced 
either  at  law  or  in  equity. 

In  Fink  v.  Cox,  18  Johns.  145,  it  was  held  that  a  voluntary 
note,  given  by  a  father  to  his  son,  without  any  pecuniary  consid- 
eration, could  not  be  enforced  on  the  ground  of  natural  love  and 
affection.  But  it  is  said  because  the  instrument  sued  on  here  is 
under  seal,  the  defendants  are  precluded  from  setting  up  this 
defence. 

What,  then,  is  the  legal  value  of  the  seal  ?  It  imports  consid- 
eration, so  that  the  plaintiff  may  recover  on  a  sealed  instrument 
without  showing  any  consideration,  even  though  none  be  ex- 
pressed on  the  face  of  the  instrument.  But  this  is  only  a  pre- 
sumption of  law,  liable,  like  all  other  primd  facie  presumptions. 
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to  be  rebutted.  It  shifts  the  harden  of  proof  from  the  plaintiff 
to  the  defendant.  So  far  as  the  question  now  under  considera- 
tion is  concerned,  this  is  the  only  legal  value  of  the  seal,  nothing 
more,  nothing  less.  The  bond  in  suit  states  on  its  face  that  it 
was  given  for  value  received,  which  in  law  avers,  when  signed 
and  sealed,  that  it  was  given  for  a  pecuniary  consideration.  But 
under  the  well-settled  practice  in  this  state  the  defendants  were 
allowed  to  show,  as  far  as  they  could  do,  that  there  was  no  such 
consideration  passed  between  the  parties  as  that  mentioned  in  the 
bond.  The  seal  in  this  case  performed  its  legitimate  office  by 
enabling  the  plaintiff  simply  to  read  the  bond  and  rest  his  case. 
The  burden  was  thus  thrown  on  the  defendant  of  proving  a  want 
of  consideration,  such  as  was  mentioned  in  the  bond.  Why,  then, 
should  the  seal  be  more  efficacious  in  a  mere  promise  to  make  a 
gift  than  a  promise  to  pay  money  ?  No  conceivable  reason,  it 
seems  to  me,  can  exist  in  the  one  case  more  than  the  other  for 
the  supposed  sanctity  of  the  seal.  The  foregoing  principles  are 
sustained  by  the  following  cases,  in  addition  to  those  already 
cited : 

In  Royer  v,  Busford,  1  Sanford  Ch.  258,  it  was  held  that 
collateral  consanguinity  is  not  a  meritorious  consideration  upon 
which  a  court  of  equity  will  enforce  specific  performance  of  an 
executory  covenant  or  agreement.  And  in  Pennington  v.  Git- 
tings,  2  Gill  &  Johns.  208,  it  was  ruled  that  the  consideration  of 
natural  love  and  affection  is  sufficient  in  a  deed ;  but  a  mere  ex- 
ecutory contract  which  requires  a  consideration,  as  a  promissory 
note,  cannot  be  supported  on  the  consideration  of  blood  or  of 
natural  love  and  affection ;  something  more  is  necessary,  some 
valuable  consideration,  or.it  cannbt  be  enforced  at  law  or  in 
equity.  See  also  Black  v.  Cord,  2  Har.  &  G.  100.  The  sealing 
of  an  instrument  is  a  legal  implication  of  consideration.  It  dis- 
penses with  proof  on  the  part  of  the  plaintiff.  The  onus  of 
showing  it  is  without  consideration  is  cast  on  the  defendant.  If 
he  is  able  to  make  it  appear,  the  defence  is  available :  Mattock 
V.  Gibson,  8  Richardson  (S.  C.)  487. 

Natural  love  and  affection  between  near  relatives,  although  a 
sufficient  consideration  to  support  a  deed  or  an  executed  contract, 
yet  will  not  render  obligatory  a  mere  covenant,  or  promise,  or 
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agreement :  Duvall  v.  Wilson,  9  Barb.  S.  C.  487.  See  also  10 
Id.  808. 

It  only  remains  for  us  to  apply  these  principles  to  the  facts  of 
this  case. 

Yoa  Trill  inquire  and  ascertain,  therefore : 

Ist.  Whether  the  note  in  suit  was  obtained  by  fraud,  misrep- 
resentation or  any  other  unfair  practices  whatever.  If  it  was, 
the  plaintiff  cannot  recover.    But  if  not,  then, 

2d.  Whether  there  was  any  pecuniary  or  valuable  considera- 
tion for  the  note.  If  you  find  there  was,  then  the  plaintiflf  will 
be  entitled  to  your  verdict.  But  if  you  should  be  of  opinion 
there  was  no  such  consideration,  then  the  plaintiflf  cannot  recover, 
there  being  no  sufficient  consideration  to  sustain  the  promise. 

The  jury  found  for  defendant. 

Kennedy's  Exrs.  v.  Ware,  1  Barr  450 ;  M'Glare  v.  M'Glare,  Id.  374  ;  Craw- 
ford's Appeal,  11  P.  F.  Smith  62. 


In  the  Supreme  Court  of  Fennst/lvania. 
Mershon  v.  Hood  k  Co. 

(Vol.  VIIL,  p.  171.    I860.) 

1.  Where  defendant  by  his  testimony  in  chief  puts  his  defence  solely  upon 
the  ground  of  payment,  and  plaintifif  merely  replies  by  disproving  it,  it  is 
too  late  then  to  set  up  a  new,  independent  defence  under  coyer  of  a  rebut- 
tal of  the  plaintiff's  reply. 

2.  The  rule,  as  broadly  laid  down,  making  the  whole  of  a  party's  admission, 
deposition,  statement  or  answer,  evidence  when  his  antagonist  has  used 
part,  for  the  reason  given  that  without  the  context,  the  precise  meaning 
of  the  part  used  may  not  be  apprehended,  does  not  apply  when  the  con- 
text relates  wholly  to  other  matter. 

3.  That  the  court  did  not  comment  upon  all  the  evidence,  and  bring  each 
fact  specially  to  the  attention  of  the  Jury,  has  always  been  held  no  reason 
for  reversal. 

Error  to  the  Common  Pleas  of  Westmoreland  county. 
Marchand  and  Armstronffj  for  plainti£f  in  error. 
Cowaitj  contra. 
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The  opinion  of  the  court  was  delivered  by 

Stronq,  J. — ^To  comprehend  fully  the  merits  of  the  first  as- 
signment of  error,  it  is  necessary  to  obsenre  the  course  of  the 
trial  in  the  court  beloW.  The  plaintiff,  being  the  attaching  cred- 
itor, gave  in  evidence  an  agreement  between  the  debtor  and  the 
defendant,  who  was  the  garnishee,  by  which  the  latter  agreed  to 
purchase  from  the  debtor  a  stock  of  merchandise  at  a  price  sub- 
sequently ascertained  to  be  $2452  28.  Some  evidence  was  also 
given  of  other  indebtedness  of  the  garnishee,  to  the  execution 
debtor.  Here  the  plaintiff  rested  his  case.  The  defendant,  then, 
in  order  to  show  that  the  consideration  for  the  sale  of  the  mer- 
chandise had  been  paid,  gave  in  evidence  certain  promissory 
notes  in  his  possession  alleged  to  have  been  given  by  him  to 
secure  the  stipulated  price  for  the  goods.  The  sole  purpose  of 
this  evidence  was  to  establish  that  he  had  paid  the  debt  incurred 
by  him  in  the  said  purchase.  Among  the  notes  thus  exhibited 
by  him  were  two,  one  for  $700,  and  one  for  $400,  both  having 
the  same  date  with  that  of  the  agreement.  After  giving  some 
further  proof  of  payment  and  of  set  off,  he  closed  his  defence. 
To  rebut  the  presumption  of  payment  arising  from  the  defend- 
ant's production  of  the  notes,  the  plaintiff  then  read  in  evidence 
the  defendant's  answer  to  the  6th  interrogatory  which  had  been 
propounded  to  him  as  garnishee,  in  which  answer  was  an  ac- 
knowledgment that  the  two  notes  for  $700  and  $400  had  never 
been  paid,  coupled  with  the  assertion  that  the  contract  between 
the  garnishee  and  the  execution  creditor  had  been  rescinded 
before  the  attachment  was  laid.  The  defendant  then  proposed 
to  read  his  answer  to  all  the  other  interrogatories.     This  the  I 

courc  refused  to  permit  him  to  do,  except  so  far  as  those  answers 
were  connected  with  the  answer  to  the  sixth,  which  had  been 
read.     This  refusal  is  the  first  alleged  error. 

It  is  to  be  observed  that  so  far  as  the  answers  to  the  other 
interrogatories  were  connected  with  the  defendant's  answer  to 
the  sixth,  he  was  not  prevented  from  reading  them.  Now,  the 
first  remark  we  have  to  make  respecting  this  assignment  of  error  | 

is,  that  it  does  not  appear  that  the  decision  of  the  court  worked  | 

any  injury  to  the  plaintiff  in  error.  Had  he  been  permitted  to 
read  all  the  answers,  his  case  would  not  have  been  improved. 

Digitized  by  VjOOQiC 


MERSHON  V.  HOOD  &  CO.  209 

There  y^ss  nothing  in  them  which  tended  to  establish  that  those 
notes  had  been  paid,  and  in  the  stage  of  the  trial,  in  which  those 
answers  were  proposed  to  be  read,  nothing  less  than  their  pay- 
ment conld  be  in  controversy.     By  his  testimony  in  chief,  the 
defendant  had  pat  his  defence  solely  upon  the  ground  of  pay- 
ment, and  the  plaintiff  had  merely  replied  by  disproving  it.     It 
was  too  late  then  to  set  up  a  new,  independent  defence,  under 
cover  of  a  rebuttal  of  the  plaintiff's  reply.     And,  if  it  were  not 
so,  then  there  was  nothing  in  the  rejected  parts  of  the  answers  to 
the  other  interrogatories  which  could  have  availed  the  plaintiff  in 
error,  if  they  had  been  received.    Nothing  has  been  pointed  out 
to  us,  and  we  see  nothing.     The  matter  of  which  he  principally 
complains  is,  that  he  was  not  permitted  to  read  the  endorsement 
upon  the  article  of  agreement.     But  that  endorsement  was  no 
part  of  any  of  the  answers,  nor  was  it  referred  to  by  any  one  of 
them.     If  it  had  been  mentioned,  though  only  by  reference,  in 
answer  to  the  sixth  interrogatory,  doubtless  it  would  have  been 
error  in  the  court  to  have  refused  to  permit  it  to  be  read,  and 
that  is  all  which  is  decided  in  Erskine  et  al.  v,  Sangston,  7  Watts 
150.    Perhaps  it  would  have  been  so  if  it  had  been  mentioned 
in  any  answer.     Certainly  the  rule  is  that  a  defendant  has  a 
right  to  insist  upon  having  the  whole  of  his  answer  to  any  one 
interrogatory  read,  when  the  plaintiff  has  read  a  part  of  it.    How 
much  is  embraced  in  the  rule — whether  it  covers  different  answers 
to  different  interrogatories,  this  case  does  not  compel  us  to  in- 
quire.    I  am  aware  that  it  is  broadly  laid  down,  that  it  makes 
the  whole  of  a  party's  admission,  deposition,  statement  or  answer 
evidence,  when  his  antagonist  has  used  part,  but  the  reason  given 
for  it  is,  that  without  the  context  the  precise  meaning  of  the  part 
used  may  not  be  apprehended.     The  reason  fails  when  the  con- 
text relates  wholly  to  other  matter.    Whether  answers  to  inter- 
rogatories propounded  under  an  attachment  execution  are  to  be 
treated  as  an  entire  answer  to  a  bill  in  equity,  we  do  not  say. 
They  resemble  much  separate  answers  to  separate  bills  of  disco- 
very.    Certainly  the  whole  of  any  one  must  be  read,  if  any  part, 
as  well  as  all  papers  to  which  it  refers,  but  the  reason  which  de- 
mands this  does  not  exist  when  the  attempt  is  made  to  read  other 
answers  entirely  independent — relating  wholly  to  other  matter. 

VOL.  II. — 14 
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But  if  it  be  conceded  that,  the  plaintiff  haying  read  one  answer, 
the  defendant  was  entitled  to  read  every  other,  the  exception 
fails  in  this  case,  because  the  decision  of  the  court  has  done  the 
plaintiff  in  error  no  injury. 

A  very  few  words  will  dispose  of  the  other  assignments  of  error. 
None  of  them  are  sustained.  That  the  court  did  not  comment 
upon  all  the  evidence,  and  bring  each  fact  specially  to  the  atten- 
tion of  the  jury,  which  is  the  substance  of  complaint  in  the  second 
and  third  exceptions,  has  always  been  held  no  reason  for  reversal. 
The  fifth  and  sixth  are  based  upon  a  mistake  of  fact.  We  think 
there  was  such  evidence.  The  instructioa  of  the  court,  excepted 
to  in  the  fourth  assignment  of  error,  was  even  more  favorable  to 
the  defendant  below  than  he  had  a  right  to  claim.  Surely, 
accepting  notes  for  a  part  of  a  debt  is  no  evidence  of  a  release  of 
the  balance.  Consequently  the  answer  of  the  court  to  the  de- 
fendant's first  point  was  right.  The  only  remaining  exception  to 
the  charge,  is  to  the  answer  given  to  the  defendant's  fourth  point. 
It  was,  that  the  plaintiff  having  given  in  evidence  part  of  the 
answer  of  the  garnishee  to  the  sixth  interrogatory,  the  whole  of 
the  answer  must  be  taken  together,  but  that  it  was  not  conclusive 
against  the  party  offering  it,  and  might  be  explained  or  rebutted 
by  other  evidence.  It  has  never  yet  been  held  that  the  jury 
might  not  disbelieve  part  and  believe  part  of  a  defendant's  state- 
ment when  the  whole  was  given  in  evidence  by  the  plaintiff.  If 
it  be  conclusive,  as  contended,  and  contain  contradictory  aver- 
ments, it  is  impossible  that  both  should  be  true.  There  was  no 
error  in  this  instruction. 

The  judgment  is  affirmed. 


In  the  Quarter  Sesmns  of  Allegheny  County. 
Commonwealth  v,  Alexander  McConnell. 

(Vol.  VIIL,  p.  290.    1861.) 

1.  That  clause  of  the  Act  of  Assembly  giving  exclusive  jurisdiction  to  the 
Courts  of  Oyer  and  Terminer  in  <'all  voluntary  and  malicious  burnings 


Digitized  by  VjOOQiC 


COMMONWEALTH  v.  McCONNELL.  211 

punishable  in  the  same  manner  as  arson/'  Criminal  Procedure  Act  of  1860, 
section  31,  has  reference  to  the  extent  and  degree  as  well  as  to  the  kind  of 
punishment. 

2.  Where  a  felony  and  a  misdemeanor  are  both  made  punishable  by  a  fine 
and  imprisonment,  they  cannot  be  said  to  be  punishable  in  the  same  manner, 
if  the  extent  of  the  imprisonment  limited  to  each  is  different,  although  the 
court  might  in  its  discretion  make  the  time  in  both  identical.  Yet  it  is  to 
be  presumed  the  court  will  subject  the  graver  offence  to  the  greater  punish- 
ment— felony  and  misdemeanor  are  not  punishable  in  the  same  manner, 
although  they  may  be  so  punished. 

Z.  The  crime  described  in  section  137  of  the  Penal  Code  of  1860  is  a  felony, 
and  to  be  tried  in  the  Court  of  Oyer  and  Terminer. 

4.  The  offence  described  in  section  138  is  a  misdemeanor,  and  to  be  tried  in 
the  Court  of  Quarter  Sessions. 

Indictment  for  an  attempt  to  burn  machine  shops,  &c. 

A  motion  for  a  new  trial,  and  in  arrest  of  judgment  was 
argued  by  Hon.  P.  C.  Shannon,  for  the  prisoner,  and  by  John 
E.  Hampton,  Esq.,  for  the  Commonwealth. 

The  following  opinioti,  overruling  the  motion,  was  delivered 
March  16th  1861,  by 

Mellon,  A.  J. — On  the  17th  day  of  January,  1861,  Alexander 
McConnell  was  tried  and  convicted  in  the  Court  of  Quarter 
Sessions,  upon  an  indictment  charging  him  with  a  misdemeanor, 
in  wilfully  and  maliciously  attempting  to  set  fire  to  a  certain 
machine  shop  and  building,  the  property  of  the  Cleveland 
and  Pittsburgh  Railroad  Company,  with  intent  to  bum  the 
same.  His  counsel  thereupon  moved  the  court  for  a  new  trial, 
and  in  arrest  of  judgment,  and  have  assigned  for  reason,  '^  that 
the  Court  of  Quarter  Sessions  had  no  cognisance  of  the  case,  and 
that  the  Court  of  Oyer  and  Terminer  has  exclusive  jurisdiction 
of  the  offence  charged  in  the  indictment." 

This  raises  an  important  question ;  for,  if  the  Quarter  Sessions 
had  no  jurisdiction,  the  trial  was  unauthorized,  the  conviction 
void,  and  no  authority  is  conferred  on  the  court  to  pass  sentence. 
The  difficulty  grows  out  of  the  changes  made  by  the  new  Penal 
Code.  The  enactment  on  the  subject  of  jurisdiction  was  not 
changed  so  as  to  correspond  with  the  changes  made  in  the  classifi- 
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cation  and  description  of  arson,  and  other  different  kinds  of  mali- 
cious burning.  The  same  identical  offence  in  one  section  of  the 
code  is  described  as  a  felony,  and  in  the  next  aa  a  misdemeanor. 

And  in  this  particular  instance,  the  remarks  of  the  commis- 
sioners are  made  to  disagree  with  the  enactments  to  which  they 
refer.  It  would  seem  as  if  the  commissioners  had  perfected  the 
plan,  and  left  it  to  others,  unacquainted  with  the  business,  to 
carry  it  out  in  detail.  Or,  possibly,  in  its  passage  through  the 
legislature,  this  part  of  the  Code  may  have  received  certain  inter- 
polations, or  alterations.  The  Act  of  16th  June,  1836,  on  the 
subject  of  jurisdiction,  is  left  unrepealed :  Remarks  of  Commis- 
sioners, p.  44.  It  is  introduced  into  the  Code,  however,  improved 
somewhat  in  its  arrangement  and  verbiage.  Hence,  we  have  two 
versions  of  the  same  text  in  full  force — the  original,  and  that 
contained  in  the  code ;  but  neither  relieves  the  difficulty  raised  in 
the  present  case.  Are  the  crimes  and  offences,  enumerated  and 
described  in  the  187th  and  188th  sections,  to  be  punished  in  the 
same  manner  as  arson,  and  therefore  all  to  be  tried  in  the  same 
court  ?  If  so,  there  has  been  a  mistrial  of  this  defendant.  The 
Code  declares  the  offences  described  in  the  section  137  to  be 
felonious  arson ;  and  those  described  in  section  138  to  be  mis- 
demeanors. If  we  turn  to  the  remarks  of  the  commissioners, 
page  82,  we  have  no  difficulty  in  getting  at  what  was  intended ; 
but  when  we  turn  to  the  sections  of  the  law  themselves,  to  which 
these  remarks  refer,  we  find  the  text  disagrees  with  the  com- 
mentary. 

In  regard  to  these  sections  of  the  Code,  the  commissioners'  re- 
marks are  as  follow :  ^'  Sections  187  and  188  provide  against 
various  kinds  of  malicious  burnings,  and  attempts  to  burn.  They 
are  amendments,  and  extensions  of  the  different  prior  existing 
acts  on  the  subject  (here  enumerated).  The  section  137  refers 
to  the  burning  or  attempting  to  burn  a  dwelling-house,  or  any 
out-house  parcel  thereof,  or  any  other  building  by  means  whereof 
a  dwelling-house  shall  be  burnt.  Regarding  the  burning  of  a 
dwelling-house  as  the  most  heinous  of  this  class  of  offences,  the 
commissioners  propose  its  exemplary  punishment.  The  fact  of 
any  person  being  in  a  dwelling  set  fire  to,  or  burnt,  renders  the 
offender  liable  to  a  much  heavier  punishment.     This  distinction 
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the  commissioners  think  necessary^  in  order  to  the  protection  of 
human  life,  which  is  frequently  endangered  by  the  malicious 
burning  of  dwelling-houses."  Section  188  provides  against  the 
malicious  burning,  or  attempting  to  bum,  the  buildings  therein 
enumerated  not  being  dwelling-houses ;  or  any  barrack,  stack  of 
hay,  grain  or  bark,  &c.  The  punishment  provided  against  these 
offences,  though  sufficiently  severe,  are  less  than  in  the  preceding 
section." 

Section  187,  above  referred  to,  is  in  substance  as  follows : 

It  shall  be  felonious  arson  to  maliciously  and  voluntarily  burn, 
or  set  fire  to,  or  attempt  to  set  fire  to  with  intent  to  burn,  any 
factory,  mill,  or  dwelling-house  of  another,  or  any  kitchen,  shop, 
bam,  stable,  or  other  out-house,  that  is  parcel  of  such  dwelling, 
or  belonging  or  adjoining  thereto;  or  any  other  building,  by 
means  whereof  a  dwelling-house  shall  be  burnt ;  and  the  party  so 
offending,  shall  pay  a  fine  not  exceeding  $2000,  and  suffer  im- 
prisonment at  labor,  &c.,  not  exceeding  twelve  years ;  and  in  case 
there  is  any  person  in  such  dwelling-house,  or  building  that  is 
parcel  thereof,  the  fine  shall  be  (increased),  not  exceeding  $4000, 
and  the  imprisonment  not  exceeding  twenty  years. 

It  i3  obvious,  that  the  uniformity  of  this  enactment  would  be 
improved  by  dropping  the  words  "factory,"  and  "mill,"  or 
placing  them  in  connection  with  the  words  "  bam,"  "  shop,"  &c. 
The  entire  section  would  then  conform  to  its  main  design,  viz  : 
protection  to  human  habitation,  and  also  agree  with  the  remarks 
of  the  commissioners,  which  make  no  mention  of  "  factory,"  or 
"mill,"  whatever. 

Section  188  is  in  substance  as  follows : 

It  shall  be  a  misdemeanor,  wilfully  and  maliciously,  to  burn, 
set  fire  to,  or  attempt  to  set  fire  to,  with  intent  to  bum,  any 
bam,  stable,  or  other  building  of  another,  not  parcel  of  the 
dwelling-house,  or  any  shop,  storehouse,  or  warehouse,  malt- 
house,  mill,  or  other  building  of  another,  or  any  barrack,  rick,  or 
stack  of  grain,  hay,  fodder  or  bark,  piles  of  wood,  boards  or 
other  lumber,  or  any  boat,  ship,  wooden  bridge,  &;c. ;  and  the 
offender  shall  pay  a  fine  not  exceeding  $2000,  and  undergo  an 
imprisonment  at  labor,  &c.,  not  exceeding  ten  years. 

The  jurisdiction  of  the  courts  is  thus  prescribed : 
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The  Court  of  Quarter  Sessions  shall  have  jurisdiction  inter 
aliay  "of  all  such  crimes,  misd^neanors,  and  offences  whereof  ex- 
clusiye  jurisdiction  is  not  given  to  the  Court  of  Oyer  and  Ter- 
miner." 

The  Court  of  Oyer  and  Terminer  shall  have  exclusive  juris- 
diction to  irjy  &c.y  all  persons  charged  with  the  crime  of  "  vol- 
untarily and  maliciously  burning  any  building,  or  other  thing 
made  punishable  in  the  same  manner  as  arson :  Sections  81  and 
82,  Penal  Code ;  title,  Courts. 

Arson,  as  defined  in  section  187,  is  punished  by  fine  and  im- 
prisonment. The  other  kinds  of  wilful  and  malicious  burning, 
enumerated  in  section  188,  are  also  punishable  by  fine  and  im- 
prisonment. The  same  offence,  wilfully  and  maliciously  burn- 
ing, or  attempting  to  burn  a  mill,  is  declared  to  be  malicious 
arson  in  the  one  section,  and  a  misdemeanor  in  the  other. 
Certain  classes  of  burnings,  mentioned  in  section  188,  are 
equally  heinous  in  every  respect  as  those  mentioned  in  section 
187.  In  letter  and  spirit,  therefore,  it  is  contended,  that  those 
burnings  enumerated  in  section  188,  fall  within  the  definition 
conferring  on  the  Court  of  Oyer  and  Terminer  exclusive  juris- 
diction— all  are  "  voluntary  and  malicious  burnings,  punishable 
in  the  same  manner  as  arson." 

When  we  regard  the  jurisdiction  clause  of  this  act,  in  view  of 
the  state  of  the  law  at  the  date  of  its  original  enactment,  we 
find  it  perfectly  appropriate.  At  the  time  the  law  in  regard  to 
arson  consisted  of  various  and  different  enactments,  previously 
made  from  time  to  time.  In  some  of  them,  the  offence  described 
was  simply  declared  to  be  arson.  In  others  the  term  arson  was 
not  used,  but  an  offence  of  equal  enormity,  and  similar  in  its 
nature  and  punishment,  was  described.  Hence,  in  the  act  giving 
the  courts  jurisdiction,  general  terms  were  appropriately  used, 
and  such  description  as  would  include  every  species  of  burnings 
equivalent  to  felony,  whether  declared  to  bo  arson  or  not. 

Arson  is  felony  at  common  law.  Our  Code  recognises  felo- 
nious arson,  as  distinguished  from  such  malicious  burnings  as 
amounted  at  the  common  law  only  to  a  misdemeanor.  In  this 
respect  the  Code  limits  and  reduces  the  subjects  of  felonious 
arson,  as  heretofore  existing  in  our  law,  and  brings  it  nearer  to 
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the  common  law.  At  common  law  it  was  limited  to  dwellings 
and  barnSy  containing  grain  or  hay,  &c.  The  Code,  I  take  it, 
limits  arson  now  to  factories  and  dwellings ;  because  to  promote 
the  obvious  intent  of  the  law  and  avoid  the  absurdity  of  declaring 
the  same  offence  a  felony  in  one  section  and  a  misdemeanor  in 
the  other,  it  is  necessary  to  read  "and"  for  "or,"  connecting 
mill  and  dwelling-house  in  section  137. 

It  appears  at  all  events  that  the  offences  enumerated  in  section 
187  are  alone  declared  to  be  arson,  and  that  those  enumerated 
in  section  138  are  not  arson  with  us  since  the  enactment  of  the 
Code,  whatever  they  may  have  been  before,  but  are  now  misde- 
meanors only.  It  is  evident,  too,  that  the  legislature  considered 
the  crime  of  arson  in  section  137  as  more  heinous,  and  to  be  pun- 
ished with  much  greater  severity,  than  the  misdemeanor  pro- 
vided for  under  section  138.  Although  the  punishment  is  the 
same  in  kind,  it  is  not  the  same  in  degree.  The  court,  it  is  true, 
may,  in  passing  sentence,  make  the  punishment  identical  under 
both  sections ;  but  this  is  not  the  intention  of  the  law,  or  duty  of 
the  court,  and  the  law  must  be  interpreted  on  the  hypothesis  that 
its  officers  perform  their  duty.  In  that  case,  the  crimes  described 
in  section  138  would  not  be  punished  in  the  same  manner  as  the 
crime  of  arson  described  in  section  137.  The  wilful  and  mali- 
cious burnings  described  in  section  138  are  punishable,  not  in 
the  same  manner  as  arson,  but  in  the  same  manner  as  misde- 
meanors are  punishable ;  and  it  cannot^  therefore,  be  said,  with 
strict  propriety,  that  the  offences  described  in  these  two  sections 
are  "punishable  in  the  same  manner."  To  say  that  the  punish- 
ment is  the  same  in  kind  will  not  do,  for  nearly  every  species  of 
offence,  except  capital  crimes,  is  punishable  by  fines  and  impris- 
onment. 

It  appears  to  me,  therefore,  that  according  to  the  spirit  and 
intent  of  the  law,  every  species  of  burning  described  and  enumer- 
ated in  section  138  is  properly  cognisable  in  the  Court  of  Quar- 
ter Sessions. 

In  another  point  of  view,  it  is  obvious  the  case  under  consid- 
eration docs  not  fall  within  the  scope  of  the  clause  giving  exclu- 
sive jurisdiction  to  the  Court  of  Oyer  and  Terminer.  That 
clause  has  reference  only  to  actual  burnings,  "  voluntarily  and 
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maliciouslj  barning  any  building/'  kc*  The  charge  of  iirhich 
the  defendant  stands  convicted  is  not  for  burning,  bat  for  ^'  an 
attempt  to  set  fire  to."  The  one  is  an  offence  consummated,  the 
other  an  attempt  to  commit  an  offence.  Burning  the  building  or 
some  part  thereof  was  requisite  to  constitute  arson  at  common 
law ;  an  attempt  to  burn  was  but  a  misdemeanor  and  so  punisha* 
ble :  2  Russell  on  Grimes  486.  With  us,  under  the  Code,  an 
attempt  merely  to  bum  a  factory  or  dwelling-house  might  amount 
now  to  arson  and  be  punishable  as  such ;  but  the  Court  of  Oyer 
and  Terminer,  though  it  might  hare  jurisdiction  by  reason  of  the 
graveness  of  the  felony,  would  not  have  exclusive  jurisdiction  in 
virtue  of  the  exclusive  jurisdiction  clause  of  the  act,  because  it  is 
only  in  cases  of  burning  that  exclusive  jurisdiction  is*  expressly 
given  by  that  clause  of  the  act. 

In  fine,  it  appears  to  me  that  the  case  under  consideration 
neither  comes  within  the  letter  nor  spirit  of  the  Act  of  Assembly 
conferring  exclusive  jurisdiction  on  the  Court  of  Oyer  and  Term* 
iner ;  and  by  the  terms  of  the  same  act  cognisance  of  all  other 
offences  is  given  to  the  Quarter  Sessions. 

For  these  reasons,  the  motion  for  a  new  trial  and  in  arrest  of 
judgment  must  be  overruled. 


In  the  District  Court  of  Allegheny  County. 

Holmes  et  al.,  Owners  of  the  Steamboat  Hibernia,  v. 
Morgan  Nelson  bt  al. 

(Vol.  VIII.,  p.  314.     1861.) 

1.  a  stockholder  or  attorney  of  a  corporation  of  another  state,  while  here 
attending  to,  or  preparing  for,  legal  proceedings,  to  which  the  corporation 
is  partjr,  in  the  United  States  courts,  and  in  coming  and  returning,  is  pro- 
tected ft-om  all  other  cItII  process — ^the  same  as  if  he  were  indiridually 
partj  to  the  suit,  and  resident  in  this  state,  and  the  proceedings  upon 
which  he  attended  were  in  the  state  courts. 

2.  Liberality  of  the  constitutional  pririleges  granted  the  citizens  of  each  state 
in  the  several  states. 

This  was  an  action  on  the  case  brought  against  the  defendants 
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as  stockbolders  in  the  Wheeling  and  Belmont  Bridge  Company 
to  recover  damages  for  injury  alleged  to  have  been  sustained  by 
the  plaintiffs  by  reason  of  the  obstruction  of  the  river,  and  their 
consequent  inability  to  navigate  the  same  as  they  have  hereto- 
fore done. 

The  defendant,  Morgan  Nelson,  who  was  the  only  one  served, 
was  served  with  the  process  of  summons  while  attending  in  Pitts- 
burgh, in  the  double  capacity  of  a  stockholder  and  attorney,  upon 
a  notice  to  take  depositions,  in  the  case  depending  in  the  Supreme 
Court  of  the  United  States,  between  the  state  of  Pennsylvania 
and  the  Wheeling  Bridge  Company. 

Upon  this  state  of  facts,  a  rule  was  taken  by  his  counsel  upon 
the  plaintiffs,  to  show  cause  why  the  service  of  the  writ  should 
not  be  set  aside  upon  the  ground  of  privilege. 

The  question  was  argued  upon  the  hearing  by  Messrs.  Williams 
^  Kuhn  for  the  defendants,  and  by  (7.  Shaler^  Esq.,  for  the 
plaintiffs,  and  the  rule  made  absolute  upon  the  following  opinion, 
which  was  delivered,  January  5th,  1850,  by 

LowBiE,  J. — ^In  the  case  of  Wicks  v.  Brown,  determined  in 
January  last  year,  this  court  decided  that  a  counsellor  at  law 
coming  from  another  county  to  attend  to  the  cases  of  his  clients 
before  the  Supreme  Court  of  the  state  sitting  here,  is  exempt 
from  the  service  of  a  summons  in  a  civil  action,  in  going,  re- 
maining and  returning. 

In  the  opinion  delivered  in  that  case,  it  was  shown  that  this  is 
not  an  immunity  of  particular  individuals,  but  of  all  persons 
under  certain  circumstances,  on  the  principle  that,  where  the  law 
requires  any  duty  of  the  citizen,  it  will  protect  him  in  the  dis- 
charge of  that  duty ;  and  that  individuals  cannot  demand  the  use 
of  public  civil  process,  so  as  to  arrest  or  interfere  with  others  in 
the  performance  of  public  duties,  or  of  duties  required  by  public 
process. 

On  these  grounds,  the  exemption  is  secured  to  all  legislators, 
voters  and  militiamen,  while  their  duties  as  such  continue.  It  is 
secured  to  all  jurors,  parties,  witnesses,  law  agents,  and  even 
common  agents  of  the  parties  while  hand  fide  attending  the  court, 
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and  before  any  persons  substituted  pro  hae  vice  in  the  place  of 
the  court,  in  relation  to  any  pending  judicial  proceeding,  and  in 
going  thither  and  returning  thence.  And  it  is  very  important 
and  very  right  that  persons  leaving  the  place  of  their  domicil  to 
attend  to  such  duties,  in  obedience  to  a  direct  or  indirect  require- 
ment of  law,  should  be  protected  by  the  law,  while  so  engaged, 
from  being  caught  up  to  answer  to  actions  brought  in  a  different 
place  from  that  of  their  domicil. 

It  was  also  shown  that  this  exemption  extends  to  the  service 
of  summons  as  well  as  to  arrest,  because  our  summons  answers 
substantially  the  same  purpose  as  the  captaa  did  under  the  Eng- 
lish practice,  in  enforcing  an  appearance,  and  the  exemption  did 
not  in  most  cases,  in  England,  extend  to  a  summons,  because  the 
place  of  service  could  not  affect  the  place  of  trial,  as  it  does 
here. 

On  the  present  occasion,  none  of  these  principles  are  disputed ; 
but  the  case  is  attempted  to  be  distinguished  on  the  ground  that 
the  defendant  is,  as  to  our  state  institutions,  a  foreigner,  and  the 
United  States  court  a  foreign  court,  and  the  defendant  in  the 
previous  action  a  mere  corporation,  a  creature  of  foreign  law, 
and  not  properly  any  individual  person. 

A  corporation,  however,  is  a  collection  of  individuals,  united 
under  a  special  name,  and,  in  some  instances,  it  is  no  more — the 
corporate  name  and  its  consequence,  corporate  succession,  being 
their  only  special  privileges.  The  defendant  here  is  one  of  these 
individuals ;  as  such  it  became  his  duty  to  give  attention  to  the 
whole  process  of  the  case  in  the  Supreme  Court  of  the  United 
States.  The  law  calls  upon  him  to  prepare  for  the  trial  of  the 
cause  brought  against  the  corporation  of  which  he  is  a  member, 
and  the  law  protects  him  from  all  other  civil  process  while  speci- 
ally obeying  that  call.  It  protects  him  in  every  step  of  that  pro- 
cedure. Even  when  his  attention  to  it  calls  him  out  of  the  local 
jurisdiction  of  the  forum  which  has  cognbance  of  the  case,  he  car- 
ries his  immunity  with  him,  and  it  becomes  the  duty  of  the  tribu- 
nal before  which  he  is  improperly  cited,  to  interpose  the  shield  of 
the  law  for  his  protection. 

Besides  this,  the  defendant  here  was,  at  the  time  of  the  service 
of  the  writ,  acting  as  the  attorney-at-law  of  the  corporation  de- 
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fendant  in  the  other  case,  in  taking  depositions  before  a  commis- 
sioner, for  the  purpose  of  that  case,  and  as  such  he  is  protected. 
In  this  respect,  the  privileges  of  corporations  are  no  less  than 
those  of  individuals.  Being  liable  to  action,  thej  are  entitled  to 
protection  in  preparing  and  making  their  defence. 

Is  then  the  fact  that  the  defendant  here  is  a  citizen  of  another 
state,  a  ground  to  distinguish  this  case  from  the  general  rule  ? 

Such  conclusion  is  prevented  by  the  Constitution  of  the  United 
States,  article  lY.,  sect.  II.  1,  which  declares  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  states. 

This  is  a  noble  feature  of  our  Constitution,  and  should  be  hon- 
estly and  generously  administered.  It  contains  one  of  the  most 
magnanimous  principles  of  modem  international  law,  which  re- 
quires that  justice  shall  be  administered  to  foreigners  by  the  same 
rules  as  to  citizens.  It  is  a  special  application  of  the  great  Chris- 
tian rule  of  intercourse,  ^^  whatever  ye  would  that  men  should  do 
to  you,  do  ye  even  so  to  them."  And  we  rejoice  to  do  honor  to 
our  own  state  for  its  liberal  legislation,  in  providing  the  same  pro- 
cess against  foreigners  as  against  citizens,  for  the  commencement 
of  actions,  it  being,  as  a  general  rule,  a  summons  for  all,  and  not 
a  capias  for  the  former  and  a  summons  for  the  latter. 

And  we  have  no  fear  that  this  principle  will  ever  infringe  upon 
any  honest  view  of  state  rights.  It  will,  no  doubt,  sometimes, 
put  to  shame  that  low,  ridiculous,  and  selfish  state  rights  clamor, 
which  never  rises  to  a  single  magnanimous  conception,  but  stands 
at  all  times  ready  for  battle  or  for  bluster,  when  anything  is  pro- 
jected or  attempted  that  is  incompatible  with  its  illiberal,  ungen- 
erous, and  selfish  motives.  Let  such  persons  act  out  their  prin- 
ciples ;  it  is  for  us  to  carry  out  the  generous  principles  of  our  law, 
administering  ^^one  manner  of  law  as  well  for  the  stranger  as  for 
one  of  our  own  country,"  or  state.     Lev.  xxiv.  22. 

Does  the  fact  that  the  proceeding,  out  of  which  the  immunity 
is  claimed  to  arise,  is  before  the  Supreme  Court  of  the  United 
States,  afiect  the  question  ? 

That  tribunal  is  not  a  foreign  court.  As  the  Constitution  of 
the  United  States  is  part  of  our  law,  so  its  tribunals  are  a  part 
of  our  institutions.     It  is,  therefore,  by  our  law  and  before  one 
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of  our  own  institutions  tbat  the  defendant  corporation  was  sued ; 
and  by  our  law,  the  parties  and  their  witnesses  and  counsel  are 
protected  while  attending  to  that  duty.  The  principle  is,  that 
when  our  law  requires  certain  duties,  it  grants  certain  correspond- 
ing immunities,  and  this  principle  covers  a  case  when  the  duty 
arises  under  a  law  of  the  Union.  It  makes  no  difference  whether 
others  adopt  our  laws  or  not.  Whatever  be  the  extent  of  the 
exemption  granted  by  our  law,  that  exemption  applies  as  well  to 
strangers  as  to  cititzens,  and  to  suits  in  the  courts  of  the  Union, 
as  to  suits  in  our  state  courts.  But  neither  the  rule  nor  the 
reason  of  it  extends  to  the  protection  of  the  suitors  of  a  tribunal 
unknown  to  our  law. 

My  brother  Hepburn  and  I  both  heard  the  argument  in  this 
case,  and  we  both  unite  in  this  opinion.  If  we  had  any  doubt 
about  the  question,  we  should  endeavor  to  put  it  in  some  form 
whereby  our  opinion  might  be  reviewed.  But  our  minds  are 
clear  of  doubt. 

Let  the  rule  be  made  absolute  for  quashing  the  service  of  the 
summons. 

Key  V.  Jetto,  1  Pittsb.  117,  and  cases  cited;  The  United  States  9.  Edme,  9 
Bk'R.  147;  Kinsman  v.  Beinex,  2  Miles  200. 


In  the  Common  Pleas  of  Butler  County.    In  Equity. 

McGlNNIS  BT  AL.  V.  WaTSON  BT  AL. 

(Vol.  VIII.,  p.  321.     1861.)  I 

1.  Where  a  writing  conveying  the  title  in  tmst  for  a  religions  society,  is  I 
silent  as  to  the  nature  of  the  worship  intended ;  it  will  be  implied  from  the 
denominational  connection  and  the  usage  of  the  congregation  at  the  time  j 
of  the  grant  and  afterwards.  I 

2.  Such  a  trust,  for  a  congregation  of  Seceders,  subordinate  to  the  Associate 
Synod  of  North  America,  is  for  the  congregation,  and  not  for  the  Associate 
Church  at  large. 

3.  A  trust  is  a  civil  right,  which  must  be  administered  according  to  the  intent 
of  the  parties  to  it,  and  cannot  be  affected  by  an  act  of  ecclesiastical  gor* 
ernment,  changing  the  church  relation  which  was  intended  to  be  advanced 
by  the  tmst. 
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4.  It  was  incompetent  for  the  Synod  of  the  Associate  Church,  by  an  ecclesi- 
astical union  with  the  Associate  Beformed  Synod  merging  the  name,  sepa- 
rate existence  and  history,  and  the  peculiar  standards  of  the  former  in  a  new 
body  called  the  United  Presbyterian  Church,  and  changing  the  church 
relations  of  the  members,  to  carry  the  rights  of  property  of  the  congrega- 
tion into  the  new  church. 

5.  The  fragment  of  the  Associate  Church,  which  in  1782  refused  to  go  into 
the  Union  between  the  Associate  and  the  Reformed  Presbyteries,  protested 
and  continued  its  relation  to  the  Associate  Synod  of  Edinburgh,  is  that 
which  was  known  as  the  Associate  Church  in  1803,  when  this  trust  arose, 
and  down  to  the  Union  with  the  Associate  Reform  Church  in  1858.  This 
secession  church  stood  in  an  attitude  of  repugnance  to  the  Reformed  Presby- 
tery, one  of  the  elements  of  the  Union  of  1782,  and  to  the  Associate  Re- 
formed Church  after  that  Union,  as  shown  in  its  narrative  and  other  acts. 

^.  By  the  adoption  of  the  "basis''  of  Union  in  1858,  between  this  secession 
church,  and  the  Associate  Reformed  Church,  the  former  became  merged  in 
the  United  Presbyterian ;  losing  its  distinctiye  name,  existence  and  identity 
of  origin  and  history,  its  peculiar  and  distinctive  standards  and  acts  of 
church  government,  and  the  means  of  enforcing  its  own  rigid  practice  and 
its  peculiar  interpretation  of  the  common  Presbyterian  standards ;  all  of 
which  lying  at  the  foundation  of  this  trust,  the  members  of  this  congregation 
were  not  bound  to  follow  the  ecclesiastical  body  into  the  Union ;  and  the 
title  remains  with  that  portion  of  the  congregation  even  though  a  minority, 
who  stand  still,  and  continue  in  the  old  church  relation. 

The  leading  facts  of  the  case,  as  they  appear  in  the  bill,  an- 
swer and  proofs,  are  the  following : 

Unity  Congregation,  Venango  township,  Butler  county,  was 
organized  in  the  year  1800,  the  Rev.  Thomas  McGIintock,  of  the 
Associate  Church,  being  the  pastor.  Its  members  were  of  the 
Associate  Church,  and  in  ecclesiastical  connection  with  the  Asso- 
ciate Synod  of  North  America ;  and  so  continued  until  the  Union 
of  1858,  between  the  Associate  and  Associate  Reformed  Churches. 

In  1803,  Robert  Leason,  by  agreement  in  writing,  sold  to 
'^  James  Scott  and  Reuben  Irwin,  trustees  for  Rev.  McClintock*s 
congregation,  two  acres  of  land,  including  the  meeting-house 
and  spring  near  it,  for  the  proper  use  and  behoof  of  the  congre- 
gation, to  have  and  to  hold  for  ever." 

In  1833,  the  former  article  being  supposed  to  be  lost,  Leason, 
by  a  second  writing,  agreed  to  sell  and  convey  to  persons  named 
therein,  "trustees  legally  chosen  for  said  congregation"  two 
acres  and  twenty  perches  of  land,  by  metes  and  bounds,  'in- 
cluding the  brick  meeting-house  and  burying-ground,"  in  con- 
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sideration  of  $22  55;  and  to  ^^give  immediate  possession,  and  to 
give  the  said  trustees  or  successors,  for  the  use  of  the  said  con- 
gregation (Unitj)  for  ever,  a  complete  and  perfect  title."  A 
postscript  to  this  writing,  signed  by  Leason,  states  the  loss  of 
the  former,  and  that  this  is  signed  to  secure  the  Congregation  of 
Unity  in  the  same  property,  in  a  slightly  different  shape.  In 
1836,  Leason  receipted  for  the  purchase-money  in  full. 

After  the  Union,  by  an  act  approved  March  29, 1859,  that 
portion  of  the  congregation  entering  into  the  Union,  were  in- 
corporated under  the  name  of  ^'  The  United  Presbyterian  Con- 
gregation of  Unity  Church  of  Venango  township  in  the  county 
of  Butler."  To  this  incorporation,  Leason  conveyed  the  premi- 
ses, by  deed  of  August  4, 1859. 

In  May,  1856,  the  Associate  Synod  of  North  America,  ap- 
proved of  a  basis  of  Union  with  the  Associate  Reformed  Church, 
which  was  sent  to  the  Associate  Reformed  Synod  for  approval, 
and  also  overtured  to  the  Presbyteries  and  Sessions  of  the  Asso- 
ciate Church. 

In  May,  1857,  a  large  majority  of  the  Presbyteries  approving, 
the  Associate  Synod,  by  a  vote  of  104  to  18,  adopted  the  basis, 
the  declaration  without  amendment,  and  the  argument  and  illus- 
tration, in  their  amended  form,  and  transmitted  it  to  the  Synod 
of  the  Associate  Reformed  Church,  then  in  session,  which 
adopted  it  in  confidence  of  future  amendments  being  made,  to 
harmonize  the  faith  and  practice  of  the  two  churches,  and  that 
reasonable  forbearance  will  be  exercised  to  those  constrained  to 
dissent  from  any  article  in  the  basis. 

On  the  receipt  of  this  resolution  of  the  Associate  Reformed 
Synod,  the  Associate  Synod  reciprocated  this  confidence  of  for- 
bearance, with  the  proviso  that  no  one  be  permitted  to  teach  or 
to  act  in  opposition  to  the  doctrine,  and  order  of  the  church.  A 
committee  from  each  synod  was  appointed  to  make  arrangements 
for  the  Union,  who  reported  to  their  synods  in  1858.  In  May, 
1858,  the  synods  respectively  acted  on  the  report,  and  finally 
united  on  it  in  a  slightly  amended  form.  The  preamble  con- 
sisted of  two  sections ;  one  reciting  the  understanding,  that  the 
basis  should  be  a  term  of  communion,  and  the  other  the  forbear- 
ance to  be  exercised  toward  the  brethren,  who  could  not  fully 
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subscribe  to  the  standards  of  the  United  Church.  The  Union 
was  forthwith  formally  consummated  with  proper  ceremony, 
under  the  name  of  the  United  Presbyterian  Church  of  North 
America.  The  synods  of  the  respective  bodies,  were  continued 
for  certain  special  purposes.  The  Associate  Synod,  including 
the  Moderator,  adjourned  on  its  own  motion  to  Xenia,  Ohio,  in 
May,  1859.  By  the  proof  it  appears,  that  seven  ministers  of  the 
Associate  Synod  protested  against  the  act  of  Union.  In  the 
Minutes  1858,  pp.  86  and  88,  the  protest  of  Revs.  McAuley, 
Hindman  and  others,  appears  to  have  been  read  and  filed. 

The  presbytery  of  Indiana  (according  to. the  proof),  after  con- 
sulting the  protesting  members  of  synod,  called  a  synod  of 
the  Associate  Church,  composed  of  the  protesters,  to  meet  in 
Canonsburg,  Pa.,  in  1859,  the  witness.  Rev.  McAuley,  being 
one  who  signed  the  call. 

The  presbytery  of  Clarion,  composed  of  the  Revs.  Hindman 
and  McAuley,  and  two  or  three  elders,  became  subordinate  to 
the  synod  of  the  Associate  Church,  called  and  held  at  Canons* 
burg  by  those  who  protested.  That  portion  of  the  Unity  Con- 
gregation which  refused  to  go  into  the  Union,  petitioned  the 
presbytery  of  Clarion  for  a  minister,  and  accordingly  the  Rev. 
John  M.  Snodgrass  was  duly  installed,  and  a  communion  held 
by  him,  with  the  assistance  of  Rev.  McAuley,  in  August,  1858. 

In  reply  to  the  overture  of  1856,  the  Shenango  Presbytery, 
of  the  Associate  Church,  to  which  Unity  Congregation  was  at- 
tached, reported  to  the  synod  of  1857,  its  unanimous  adoption 
of  the  basis  of  Union.  The  session  of  Unity  Congregation, 
at  a  meeting  in  February,  1857,  composed  of  the  pastor  and  the 
elders,  approved  of  the  basis,  '^with  some  small  emendations." 
This  basis  had  previously  been  read  from  the  pulpit  for  informa- 
tion, and  printed  copies  were  in  circulation  in  the  congregation. 
No  formal  meeting  or  election  was  held  by  the  congregation,  to 
act  upon  the  basis.  Unity  Congregation,  at  the  time  of  Union, 
1858,  had  about  one  hundred  and  thirty  members,  of  whom 
about  seventy-three  went  into  the  Union,  and  held  possession  of 
the  premises  in  controversy.  About  fifty-eight,  including  several 
suspended  members,  refused  to  go  into  the  Union.  The  bill,  in 
this  case,  is  presented  in  behalf  of  this  minority  against  the 
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majority  of  the  congregation,  to  regain  possession  and  control 
of  the  church  property,  on  the  ground  tha^t  the  grant  hy  Robert 
Leason,  was  to  a  congregation  professing  the  doctrines,  and 
adhering  to  the  government  of  the  Associate  Church  according 
to  its  standards,  as  they  existed  in  1808,  and  that  the  Union,  is 
such  a  departure  from  these,  that  the  dissenting  members  cannot 
be  compelled  to  follow. 

MiteheU  ^  McClure^  for  complainants. 

Purvianee  ^  Kirker^  for  respondents. 

The  opinion  of  the  court  was  filed  March,  1861,  by 

Agkew,  p.  J. — In  considering  the  foregoing  statement,  two 
principal  facts  appear:  1st,  that  the  property  in  the  church 
building  and  ground,  was  vested  by  the  title  papers  in  the  con- 
gregation, and  not  in  the  church  at  large.  2d,  that  the  act  of 
Union  was  purely  ecclesiastical,  and  did  not  profess  to  meddle 
with  church  property. 

The  written  agreement,  and  payment  of  purchase-money, 
vested  in  the  congregation  the  entire  equity,  and  fifty  odd  years' 
possession,  both  by  limitation  of  time  and  a  presumption  of  grant, 
vested  in  it  the  legal  title.  The  deed  to  the  United  Church  in 
1859,  therefore,  amounts  to  nothing.  The  question  presented 
then  is :  What  effect  had  this  ecclesiastical  union  upon  the  civil 
rights  of  the  parties  ? 

Civil  rights,  to  which  rights  of  property  belong,  are  exclusively 
within  the  jurisdiction  of  the  civil  tribunals,  and  a  private  right 
of  property  cannot  be  transferred  from  one  citizen  to  another, 
even  by  the  legislative  power  of  the  state,  except  in  the  enforce- 
ment of  civil  rights,  and  for  certain  high  purposes  of  public  use. 
Much  less,  then,  can  an  ecclesiastical  body  change  rights  of  pro- 
perty. The  policy  of  this  state  is  further  evinced  in  the  Act  of 
1855,  which  provides  that  property  held  in  trust  for  religious 
uses,  shall  be  subject  only  to  the  control  of  the  lay  members  or 
of  such  constituted  officers  or  representatives  as  are  composed 
of  a  majority  of  lay  members,  having  a  controlling  power.  The 
action  of  the  Presbytery  of  Shenango,  and  of  the  Session  of 
Unity  Congregation,  was  nothing  more  than  an  approval  of  the 
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basis^  overtared  to  them  by  the  Synod  of  the  Associate  Church. 
Upon  looking  into  the  basis,  which  is  in  proof,  we  discover  it  to 
be  only  a  statement,  or  testimony  of  the  doctrines  and  faith  of 
the  chnrch ;  and  the  resolutions  of  Union  are  merely  an  adoption 
of  this  basis,  and  a  provision  for  the  name  of  the  United  Body, 
and  for  its  ecclesiastical  government.  The  action  of  the  church 
judicatories,  and  the  acquiescence  of  the  majority  of  the  con- 
gregation, had  reference,  therefore,  merely  to  ecclesiastical  affiiirs. 

What  were  the  rights  of  property  of  the  congregation  before 
the  Union,  and  what  effect  did  it  produce  upon  them  7 

In  Lex  V.  Whitman,  17  S.  &;  R.  88,  recognised  in  Methodist 
Church  V.  Remington,  1  Watts  224,  and  followed  in  App  v. 
Lutheran  Congregation,  6  Barr  201,  and  other  cases,  a  trust  in 
favor  of  an  unincorporated  religious  congregation  is  held  to  be 
an  available  one,  and  wUl  be  enforced  in  a  court  of  equity. 

It  is  also  settled  by  the  decision  of  Lord  Eldon,  in  Attorney- 
General  V.  Pearson,  3  Meriv.  358-400,  recognised  in  this  state 
in  Presbyterian  Congregation  v.  Johnston,  1  W.  &;  S.  37-45, 
that  *'  when  a  house  is  erected  for  religious  worship,  and  it  can- 
not be  discovered  what  was  the  nature  of  the  worship  intended 
by  it,  it  must  be  implied  by  the  usage  of  the  congregation ;  and 
that  it  is  the  duty  of  the  court  to  administer  the  trust  in  such  a 
manner  as  best  to  establbh  the  usage,  considering  it  a  matter  of 
implied  contract  with  the  congregation." 

Both  by  proof  and  admission  it  appears  that  Unity  Congrega- 
tion was  composed  of  members  of  the  Associate  Church,  subordi- 
nate to  the  Associate  Synod  of  North  America,  and  so  continued, 
and  was  ministered  to  by  pastors  in  the  same  connection  down  to 
the  time  of  Union.  The  grant,  therefore,  was  clearly  for  the 
use  of  a  congregation  of  ^^Seceders,"  as  they  are  generally 
known,  in  connection  with  the  Associate  Church.  Their  rights 
of  property  must,  therefore,  depend  on  their  connection  with  that 
church.  This  brings  us  to  the  decisive  question  in  the  case. 
Which  portion  of  the  members,  the  majority  or  the  minority,  is 
truly  this  congregation  of  Seceders,  and  is  entitled  to  represent 
Unity  Congregation  in  reference  to  the  trust  7  The  test  of  this 
is  adherence  to  the  principles,  for  the  maintenance  of  which  the 
trust  was  originally  founded.     This  is  settled  by  decisions  in 
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England,  Scotland  and  our  own  state.  In  Craigdallie  v.  Ark- 
man,  decided  in  the  House  of  Lords,  Lord  Eldon  shows  that  the 
older  Scottish  rule  of  the  majority  decision,  as  to  test  of  title,  is 
unsound,  and  ^'  involved  a  power  in  the  majority  against  just 
principles  of  the  law  of  trusts,  to  divert  from  the  purpose  for 
which  it  could  be  shown  clearly  to  be  held,  property  bought  or 
built  with  common  funds  for  that  purpose.  The  sole  question 
in  every  such  case  is  whether  the  congregation  itself,  or  what 
portion,  adheres  to  the  principles  the  maintenance  of  which 
formed  the  purpose  of  the  original  trust."  Again  he  says,  ^^  if 
there  was  no  such  provision  (».  €.,  in  the  case  of  schism)  in  the 
instrument,  and  the  congregation  happened  to  divide,  he  did  not 
find  that  the  law  of  England  would  execute  the  trust  for  a  reli- 
gious society  at  the  expense  of  a  forfeiture  of  their  property,  by 
the  ce$tuu  que  tnut,  for  adhering  to  the  opinions  and  principles 
in  which  the  congregation  had  originally  united :"  1  Dow.  16. 

In  Craigie  v,  Marshall,  decided  in  1850,  by  Lord  Justice  Clark 
and  Lord  Moncrief,  referred  to  in  the  Thurso  Property  Case, 
presently  to  be  noticed,  Lord  Moncrief  is  quoted  as  saying :  '^  In 
such  questions  between  the  members  of  a  congregation,  origin- 
ating in  supposed  differences  of  religious  principles,  the  civil 
right  is  to  be  determined  by  the  question  whether  one  party  or 
the  other  is  adhering  to  the  original  principles  on  which  the  so- 
ciety was  formed  or  the  congregation  founded."  To  the  same 
effect  he  quotes  the  principle,  as  stated  by  Lord  Medwin,  in 
Smith  V.  Galbraith,  in  1837,  ^'  if  we  can  find  out  what  were  the 
original  principles  of  those  who  originally  attended  the  church, 
we  must  hold  the  buildings  appropriated  to  the  use  of  the  per- 
sons who  adhered  to  the  original  principles,  though  these  be  a 
minority  of  the  congregation."  It  was  held  in  this  case  that  the 
resolutions  of  the  Synod  or  governing  body  were  not  obligatory 
on  the  congregation,  so  as  to  compel  the  members  to  go  along 
with  the  governing  body,  at  the  peril,  if  they  refused,  of  losing 
their  right  and  interest  in  it 

The  strongest  case,  most  elaborately  considered,  and  almost  a 
parallel  to  this^  is  the  Thurso  Property  Case,  reported  in  the 
Original  Secession  Magazine  for  January,  1860,  printed  in  Glas- 
gow, in  Scotland,  p.  430.     The  decision  was  delivered  by  Lord 
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Wood,  in  the  second  division  of  the  Court  of  Sessions,  and  made 
by  four  judges.  The  question  grew  out  of  the  union  in  1852, 
between  the  "  Free  Church  of  Scotland "  and  the  ?*  Synod  of 
United  Original  Seceders/* 

The  associate  body,  known  as  the  "  Synod  of  United  Original 
Seceders,"  divided  upon  the  resolution  of  union  with  the  Free 
Church,  thirty-two  voting  for  it,  and  thirty-one  against  it ;  the 
latter  protesting  and  withdrawing,  and  declaring  themselves  to 
be  the  Synod  of  United  Original  Seceders. 

In  consequence  of  this,  the  congregation  of  United  Original 
Seceders,  at  Thurso,  divided ;  the  pastor  and  majority  going  into 
the  union,  and  retaining  possession  of  the  church  property,  and 
the  minority  adhering  to  the  protestant  minority  of  the  Synod. 
The  title  of  the  property  was  to  the  "  Managers  and  Trustees 
for  the  said  associate  congregation  of  Thurso,  in  connection  with 
the  General  Associate  Synod  of  Edinburgh,  and  under  the  minis- 
terial inspection  of  the  now  deceased  Rev.  Robert  Dowie,  late 
minister  of  the  Gospel,  and  his  successors  in  office,  for  the  time 
being,  in  connection  with  the  said  General  Synod."-  No  dispute 
existed  as  to  the  identity  of  the  congregation  and  synod  which 
at  the  time  of  the  union  had  changed  its  name  to  that  of  the 
United  Original  Seceders.  The  opinion  of  the  court  sustains  the 
title  of  the  adhering  minority,  on  a  number  of  grounds ;  founded 
primarily  on  the  principle  that  the  adhering  party  to  the  original 
principles  of  the  trust  cannot  be  ousted  by  any  act  of  church 
government,  deviating  from  those  principles.  The  decision  fur- 
ther holds,  that  the  fact  of  adherence  throws  the  onus  on  the 
non-adhering  party,  though  in  the  majority.  The  majority  had 
contended  that,  ^^  when  it  could  not  be  shown  that  the  majority 
in  uniting^  any  more  than  the  minority  in  resisting  union,  were 
departing  from  any  such  principle  or  precept,  the  law  would  not 
disregard,  but  would  recognise  the  resolution  of  the  majority  as 
decisive  of  the  right  to  the  feudal  property,  held  in  trust  for  the 
congregation."  But  the  court  held  upon  the  authority  of  Craigie 
V.  Marshal],  and  in  principle,  an  adhering  party,  majority  or 
minority,  standing  where  it  had  ever  stood,  and  taking  no  steps, 
would  not  by  the  action  of  another  party  be  placed  in  a  dilemma 
of  bein^  compelled  to  concur  in  the  union,  or  bound  to  show  that 
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there  ^^as  a  positive  adverseness  between  some  of  the  doctrines 
of  the  Secession  and  those  of  the  Free  Church.  That  the  stand- 
ing party  was  not  bound  to  risk  the  loss  of  property  by  taking  a 
step  into  another  relation,  which  might  be  doubtful ;  that  they 
had  a  right  to  stand  upon  their  own  separate  distinct  and  peculiar 
organization  and  name  as  a  sect,  as  indicating  their  peculiar 
opinions,  history,  character,  and  testimony.  The  opinion  then 
proceeds  to  show,  as  an  additional  ground  merely,  the  difference 
between  some  of  the  tenets  of  the  Secession  and  the  Free  Church. 
In  our  own  state  there  is  no  case  precisely  in  point,  but  the 
principles  ruled  lead  to  the  same  result.  In  Presbyterian  Con- 
gregation V.  Johnston,  1  W.  &  S.  9,  the  deed  of  trust  from  the 
Penns  was  for,  ^Uhe  Society  of  English  Presbyterians  and  their 
successors,  in  and  near  the  Borough  of  York,"  and  was  made 
before  the  organization  of  the  General  Assembly  of  the  Presby- 
terian Church.  This  congregation,  before  and  after  the  deed  of 
trust,  was  in  connection  with  the  Carlisle  Presbytery  of  the 
Presbyterian  Church,  and  continued  until  the  Old  and  New 
School  division.  The  pastor  and  majority  of  the  congregation,  in 
consequence  of  the  conflict  in  the  church,  resolved  that  it  was  in- 
expedient for  the  present  to  recognise  the  jurisdiction  of  any  of 
the  conflicting  church  jurisdictions  which  may  claim  authority 
over  them,  but  disclaimed  any  intention  of  becoming  an  independ- 
ent authority.  They,'  therefore,  rejected  the  authority  of  the 
Carlisle  Presbytery,  and  finally  connected  themselves  with  the 
Presbytery  of  Harrisburg,  which  was  in  connection  with  the  Gen- 
eral Assembly  of  the  New  School  Church.  In  deciding  the  case, 
C.  J.  Gibson  puts  it  on  the  ground  that  the  trust  must  govern^ 
and  it  prescribes  in  this  case  no  particular  connection,  the  Gen- 
eral Assembly  not  then  being  in  existence,  and  that  if  it  had 
been,  this  is  a  case  where  the  body  itself  falls  apart,  in  such  a 
way  that  the  congregation  was  released  from  fealty  to  either  sec- 
tion. In  reasoning  the  case,  he  puts  the  point  of  difference  be- 
tween a  division  of  one  into  two,  and  a  union  of  two  into  one. 
He  says  :  '^  Even  without  an  express  condition  (in  the  grant)  it 
might  be  a  breach  of  the  compact  of  association,  for  the  majority 
of  a  congregation  to  go  over  to  a  sect  of  a  different  denomination, 
though  it  were  only  different  in  name.     For  instance,  the  majority 
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of  a  congregation  of  seceders  could  not  carry  the  church  property 
into  the  Presbyterian  connection,  though  these  two  sects  have  the 
same  standards  and  plan  of  government."  This  is  essentially  the 
principle  of  the  Thurso  Case.  Means  v.  The  Presbyterian 
Church,  3  W.  &  S.  303,  has  no  special  features,  but  establishes  the 
principle  that  the  trust  in  the  title  must  be  enforced  ;  and  that 
permitting  strangers  to  it,  to  assist  in  improving  the  property, 
^^  would  not  divest  the  title  acquired  under  the  deed,  or  defeat 
the  primary  object  of  the  grantors.'*  App  v,  Lutheran  Cougre* 
gation,  6  Barr  201,  is  more  to  the  point.  A  legacy  was  left  to 
the  Lutheran  Congregation  in  Selinsgrove.  A  minority  be- 
coming displeased  at  doctrines  taught  by  the  pastor,  shut  the 
doors  against  him.  The  pastor  and  the  majority  built  a  new 
church  and  connected  themselves  with  a  new  synod ;  both,  how- 
ever, claimed  to  be  Lutherans.  The  court,  Bumside,  J.,  gave 
the  legacy  to  the  minority,  saying :  "  The  new  church  does  not 
belong  to  the  old  Lutheran  Church.  It  is  attached  to  a  new 
synod,  and  is  not  governed  by  the  same  ecclesiastical  government 
that  ruled  Frederick  Hawyer  (the  donor  of  the  legacy)  in  his 
lifetime.  I  approve  of  the  doctrine  of  Lord  Eldon,  in  the  case 
of  the  Attorney-General  v.  Pearson,  3  Meriv.  400 ;  that  it  is  the 
duty  of  the  court  to  decide  in  favor  of  those,  whether  a  minority 
or  a  majority  of  the  congregation,  who  are  adhering  to  the  doc- 
trine professed  by  the  congregation,  and  the  form  of  worship  in 
practice,  as  also  in  favor  of  the  government  of  the  church  in 
operation  with  which  it  was  connected  at  the  time  the  trust  was 
declared."  To  this  case  we  may  add  Trustees  v.  Sturgeon,  9 
Barr  331,  which  though  decided  on  the  mere  ground  of  identity 
of  continuance,  yet  distinctly  recognises  the  principle  of  the  pre- 
ceding case  of  App  t;.  Lutheran  Congregation,  adopts  the  language 
of  Lord  Eldon,  3  Meriv.  400,  as  consonant  to  truth  and  nature, 
and  explains  Presbyterian  Congregation  v.  Johnston,  1  W.  &  S., 
as  we  have  done  upon  the  express  terms  of  the  grant.  The  case 
of  Skilton  et  al.  v.  Webster  et  al.,  Brightly  203,  decided  by 
Judge  Rogers  at  Nisi  Prius,  is  too  diffuse  to  refer  to  at  length, 
but  it  supports' the  same  principles  in  reference  to  the  observance 
of  the  trust,  and  the  effect  of  a  secession  from  the  church  govern- 
ment to  which  it  was  subordinate,  notwithstanding  the  seceding 
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party  retained  the  Bame  name  and  doctrines.  The  judge,  after 
citing  the  case  of  People  v.  Steel,  decided  by  the  Supreme  Court 
of  New  York,  7  P.  L.  J.  324,  in  support  of  these  principles, 
says :  *^  It  is  nothing  to  the  purpose,  that  the  defendants  are 
numerically  the  majority  of  the  corporation,  nor  that  they  remain 
in  possession.  Having  separated  themselves  from  the  ecclesiasti- 
cal body  of  the  church,  formed  a  new  Presbytery  for  themselves, 
the  complainants,  who  are  adhering  members,  by  operation  of  law 
became  the  corporators,,  and  as  such  are  entitled  to  the  pea- 
session." 

Adherence  then  being  the  test,  we  come  to  consider  the  nature 
of  the  act  of  union,  and  its  effects,  for  the  purpose  of  determining 
the  present  existence  and  identity  of  the  Associate  Church,  and 
whether  in  the  union  it  still  stands  as  the  depository  of  its  original 
principles  and  form  of  government,  and  the  safeguard  of  the  trust, 
or  whether  such  a  merger  has  taken  place  as  to  cause  the  loss  of 
its  distinctive  name,  identity,  and  standards.  To  determine  this 
correctly,  we  must  first  examine  the  elements  brought  into  union, 
the  Associate  and  the  Associate  Reformed  Church. 

The  Congregation  of  Unity,  being  in  connection  with  the 
Associate  Church,  we  must  resort  to  those  documents  which 
exhibit  the  origin,  doctrines  and  government  of  that  church,  and 
the  attitude  it  assumed  towards  the  Associate  Reformed  Church. 
These  consist  of  the  declaration  and  testimony  adopted  by  the 
Associate  Church  at  Pequa  August  25th,  1784;  the  narrative 
prefixed  thereto,  adopted  at  Philadelphia  October  25th,  1784 ; 
the  act  of  the  Associate  Synod  of  Scotland,  defining  the  connec- 
tion of  the  Associate  Presbytery  of  Pennsylvania  with  said  Synod, 
passed  at  Edinburgh  May  7th,  1788,  and  ratified  by  the  Presby- 
tery of  Pennsylvania  November  8d,  1788 ;  the  act  concerning 
Public  Covenanting,  passed  at  Philadelphia  April  29th,  1791 ; 
the  act  concerning  the  admission  of  church  members  to  com- 
munion, passed  at  Philadelphia  April  28th,  1791 ;  and  the  ordi- 
nation vows,  approved  November  4th,  1784.  The  "Narrative" 
was  approved,  says  the  act,  "  both  as  a  testimony  by  them  to  the 
cause  and  work  of  God  in  former  times,  and  as  an  account,  they 
are  in  duty  bound  to  give  the  present  and  following  generations, 
that  they  may  not  forget  the  works  of  God."    From  this  Narra- 
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tive  we  learn  that  the  Associate  Chnrch,  which  began  with  the 
secession  of  Erskine,  Mincrieff,  Wilson  and  Fisher,  from  the 
established  church  of  Scotland  in  1733,  had  its  origin  in  the  firm 
adherence  of  those  men  to  the  doctrines  of  the  church  in  all 
their  sternness  and  rigor,  and  their  inflexible  purpose  to  testify 
against  the  errors  and  backslidings  into  which  the  church  had 
fallen.  For  this  purpose  they  formed  a  solemn  testimony,  the 
chief  design  of  which  (says  the  Narrative)  "  was  to  express  the 
adherence  of  the  Associate  Presbytery,  and  of  those  who  joined 
with  them,  to  the  testimony  of  those  who  had  in  former  times 
contended  and  suffered  for  the  truth  in  Scotland ;  to  condemn 
those  sins  and  backslidings  of  past  generations  in  which  the  pre- 
sent were  more  or  less  directly  following  them ;  to  assert  and 
vindicate  these  truths  which  had  been  slighted  and  denied  by  the 
judicatories  of  the  established  church;  to  endeavor,  according  to 
the  covenanted  obligations  they  were  under,  the  preservation  of 
the  reformed  religion  in  Scotland  in  doctrine,  worship,  discipline 
and  government,  to  transmit  the  truth,  in  this  solemn  manner, 
to  posterity,  and  by  an  open  confession,  to  satisfy  all  who  should 
inquire  as  to  the  principles  which  they  maintain,  and  the  founda- 
tion upon  which,  they,  through  the  grace  of  our  Lord  Jesus, 
desired  to  stand.*'  In  fulfilment  of  these  views,  the  Associate 
Presbytery  of  Pennsylvania  passed  the  act  just  mentioned  con- 
cerning public  covenanting ;  adopting,  with  the  changes  necessary 
to  adapt  it  to  their  circumstances,  the  "  National  Covenant  of 
Scotland,"  the  "Solemn  League  and  Covenant,"  the  "Acknow- 
ledgment of  Sins,"  and  the  "  Solemn  Covenant  Engagement  unto 
Duties."  These  solemn  acts  were  oaths,  not  only  in  spirit,  but 
*  express  form.  "  With  our  hands  lifted  up  to  the  Most  High 
God  we  do  swear."  Their  rigid  and  unbending  character  will  be 
better  seen  in  their  perusal. 

In  the  year  1743,  the  Associate  Presbytery  of  Scotland,  having 
proceeded  to  the  "duty  of  Solemn  Covenanting,"  and  entered 
into  "a  bond  for  the  renewing  of  these  covenants,"  adapted  to 
the  circumstances  of  the  times,  the  Rev.  Mr.  Nain  "  dissented 
from  his  brethren  because  they  would  not  swear  to  the  National 
Covenant  and  Solemn  League,  in  the  very  words  in  which  they 
were  originally  framed,  and  because  they  condemned  the  prin- 
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ciples  of  a  party,  who  disowned  the  civil  government  of  the 
couDtrjy  alleging  that  certain  religions  qualifications  not  to  be 
found  in  the  rulers  of  Great  Britain,  were  so  essential  to  the 
being  of  magistracy  in  a  Christian  land,  that  it  was  sinful  to 
acknowledge  or  obey  those  who  were  destitute  of  them ;  even  in 
such  things  as  are  in  themselves  laifful.  To  this  party  Mr.  Nain 
joined  himself,  not  as  appeared  from  a  persuasion  that  they  were 
in  the  right  way,  but  from  very  sinister  motives.  By  his  assist- 
ance they  constituted  themselves  into  what  they  announced  to 
the  world  by  the  name  of  the  Reformed  Presbytery."  Such  is 
the  language  of  the  ^^  Narrative,*'  page  81,  characterizing  that 
element  entering  into  the  Union  of  1782,  with  the  Associate 
Presbytery  of  New  York,  and  a  part  of  that  of  Pennsylvania, 
and  constituting  the  ^^  Associate  Reformed  Church."  Of  this 
Union  the  Narrative  gives  an  account,  exhibiting  its  attitude 
towards  the  Union  in  terms  indicating  strong  repugnance,  and  a 
belief  that  it  involved  a  concession  of  principle.  According  to 
the  ^^  Narrative"  (p.  44),  a  scheme  of  Union  was  set  on  foot  be- 
tween these  Presbyteries,  New  York  and  Pennsylvania,  and  the 
Reformed  Presbytery  (Covenanters),  who  were  of  the  same  prin- 
ciples with  those  in  Scotland,  just  mentioned.  The  Union  was 
agreed  to  by  the  Associate  Presbytery  of  New  York  in  1780, 
and  (the  Narrative  proceeds)  at  a  meeting  of  the  Presbytery  of 
Pennsylvania,  June  12th,  1782,  its  friends  had  by  the  casting 
vote  of  the  moderator  a  majority  in  the  latter.  The  members 
who  voted  against  Union  protested  and  appealed  to  the  Associate 
Synod  (Scotland) ;  but  the  other  party,  avowing  that  they,  as  a 
Presbytery,  did  not  longer  acknowledge  their  connection  with 
that  synod  as  belonging  to  it,  therefore,  refused  to  admit  of  any 
protest,  in  which  there  was  an  appeal  to  it.  Upon  this  the  pro- 
testors, seeing  the  principles  and  constitution  of  the  Presbytery 
plainly  deserted  by  their  brethren,  judged  it  their  duty  to  do 
what  they  could  for  preserving  both  by  withdrawing,  which  they 
did  accordingly,  having  declared  in  a  protest  that  the  power  of 
the  Associate  Presbytery  belonged  to  them  who  adhered  to  its 
principles  and  constitution."  This  course,  according  to  the 
"  Narrative,"  was  approved  of  by  the  Associate  Synod  of  Edin- 
burgh. 
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The  reasons  of  the  protestors,  "who  are,  as  they  claim,  the  true 
and  continuing  Associate  Church,  were  that  the  Union  involved 
a  laying  aside  of  their  public  testimony  for  the  truth ;  that  their 
ordination  engagements  were  binding  on  them  to  continue  in  the 
profession  then  made  and  in  the  society  of  their  brethren,  the 
other  members  of  the  Associated  Synod  of  Edinburgh ;  that  the 
principles  of  the  Reformed  Presbyteries  about  civil  government 
were  repugnant,  and  for  denying  them,  the  Associate  Church 
was  denounced  in  the  testimony  of  the  Reformed  Presbytery  ^^  as 
teachers  of  false  doctrine,  as  treacherous  in  covenant,  as  enemies 
of  the  Lord's  work,  as  barefacedly  belying  the  Scriptures,  as 
guilty  of  a  most  dreadful  and  deceitful  imposition  on  the  genera- 
tion ;" — ^testimony  never  retracted ;  that  the  measures  taken  to 
establish  the  Union  were  irregular  and  subversive  of  Presbyterial 
order,  and,  adds  the  narrative,  ^^  the  first  fruits  of  this  Union 
were  such  as  manifested  a  change  in  the  principles  of  those  who 
had  gone  into  it."  The  articles  of  Union,  it  alleged,  were  de- 
fective and  some  ambiguous.  ^^But,"  it  proceeds,  ^^  these  soon 
gave  way  to  what  was  still  more  defective  and  ambiguous,  viz., 
the  constitution  framed  by  the  Synod  of  these  United  Brethren, 
1783.  This  last  is  one  of  the  most  dubious  professions  of  the 
faith  we  remember  to  have  seen  made  by  any  church.  Almost 
every  article  of  it  is  expressed  in  such  a  manner  as  it  may  be 
understood  in  different  senses,  and  we  have  reason  to  believe  it 
was  thus  framed  with  that  very  design." 

Without  detailing  further  the  strong,  perhaps  bitter,  utterances 
of  the  Narrative  against  the  Union  which  formed  the  ^^  Associate 
Reformed  Church,"  it  concludes,  **upon  the  whole,  it  is  absurd 
for  any  one  to  allege  that  the  brethren  who  left  us  stand  on  the 
same  ground  they  formerly  did.  .  .  They  either  were  or  are  now 
in  the  wrong  course." 

Thus  stood  the  Associate  Church,  in  an  attitude  of  invincible 
repugnance  and  irreconcilable  opposition  to  the  Associate  Re- 
formed Church,  from  1784  until  long  after  the  creation  of  this 
trust  in  1808.  Whether  the  Associate  Church,  as  the  protestors 
claim  themselves  to  be,  is  the  true  successor  of  that  existing  be- 
fore the  Union  of  1782,  or  whether  it  was  right  or  wrong  in -its 
hostility  to  the  Associate  Reformed  Church,  is  not  the  question, 
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nor  is  it  for  us  to  decide  upon  these  questions.  We  are  only  to 
inquire  what  church  it  was  the  congregation  of  Unity  belonged 
to  in  1803,  when  the  trust  was  created,  for  it  was  to  the  princi- 
ples of  this  church  the  trust  was  dedicated,  and  we  must  take  it 
as  it  professes  to  be  itself,  and  not  as  others  may  think  it  should 
be.  It  was  the  Associate  Church,  as  it  existed  in  1808 ;  whether 
it  was  a  secession  in  1782  from  the  Union,  or  was  the  continued 
Associate  Church,  as  it  claimed  to  be,  to  which  the  members  of 
this  congregation  belonged ;  a  church  having  not  only  the  com* 
mon  standards  of  Presbyterianism,  but  certain  superadded  acts 
of  their  own  contained  in  their  declaration  and  testimony,  narra- 
tive, acts  relating  to  covenanting  and  to  communion  and  ordina- 
tion vows,  which  they  held  to  tenaciously.  Of  these  we  shall 
speak  again. 

Such,  then,  are  the  elements  of  the  Union  of  1858,  and  such 
the  relation  which  the  Associate  Church,  by  her  own  acts,  held 
to  the  Associate  Reformed  Church,  the  other  element  of  the 

Union. 

• 

We  come  now  to  the  Union  of  1858.  A  strict  seceder  would 
naturally  be  struck  with  the  forbearance  to  be  exercised  towards 
those  whose  consciences  would  not  permit  them  to  sanction  the 
Union  on  the  basis  adopted.  The  Associate  Reformed  Synod 
accepted  the  basis  ^Mn  the  confidence  that  any  modification  or 
amendments,  necessary  to  harmonize  said  basis  with  the  faith  and 
practice  held  in  common  by  the  two  churches,  or  to  render  it 
more  entirely  acceptable,  will  be  in  due  time  effected  by  the 
United  Church,  and  in  confidence  that  reasonable  forbearance 
will  be  exercised  towards  any  member  of  either  body  that  may 
be  constrained  to  dissent  from  any  article  in  this  basis."  In 
return,  the  Associate  Synod  resolved,  ^^  that  we  cordially  recip- 
rocate the  cqnfidence  expressed  by  these  brethren,  respecting 
mutual  forbearance,  it  being  distinctly  understood  that  under  the 
plea  of  reasonable  forbearance  no  one  be  permitted  to  teach  or  to 
act  in  opposition  to  the  doctrine  and  order  of  the  United  Church." 
These  resolutions  of  1857  are  followed  by  the  joint  resolutions  of 
1858,  consummating  the  Union,  of  which  the  preamble  recites, 
^^  and  whereas,  it  is  agreed  between  the  two  churches  that  the 
forbearance  in  love  which  is  required  by  the  law  of  God,  will  be 
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exercised  towards  our  brethren,  who  may  not  be  able  fully  to 
subscribe  the  standards  of  the  United  Church,  while  they  do  not 
determinedly  oppose  them,  but  following  the  things  which  make 
for  peace  and  things  wherewith  one  may  edify  another." 

Without  questioning  the  wisdom  or  the  propriety  of  the  for- 
bearance resolved  upon  by  the  two  churches,  a  matter  not  within 
our  province,  the  question  is,  how  would  the  forbearance  be 
looked  upon  by  a  rigid  seceder,  firmly  attached  to  the  standards 
and  acts  of  his  own  church  and  determined  not  to  depart  there- 
from. He  would  be  struck  with  the  patent  fact  that  the  Union, 
in  the  contemplation  of  those  who  formed  it,  was  attended  with 
such  doubts  and  difficulties,  on  the  very  basis  adopted,  that  pro- 
vision was  necessarily  made  against  too  strict  an  enforcement  of 
discipline  upon  those  who  could  not  see  their  way  clear  under 
the  new  testimony.  This,  in  the  mind  of  such  a  seceder,  was  in 
itself  an  abandonment  of  the  strictness  of  his  tenets ;  order  in 
the  church  and  government  of  Christ  being  a  part  of  his  belief. 
This  expressed  doubt  in  the  act  of  Union  itself  was  with  him  a 
sufficient  reason  to  reject  it*  In  presenting  thus  the  repugnant 
attitude  of  these  two  churches,  and  the  forbearance  to  dissenters 
contained  in  the  act  of  Union,  it  will  be  seen  that  we  have  done 
it  in  that  light  in  which  it  would  be  looked  upon  by  a  seceder 
who  adhered  rigidly  to  the  acts  of  his  own  church,  the  Narrative, 
Testimony,  &c.  The  reason  is,  that  each  individual,  in  matters 
of  conscience,  must  judge  for  himself;  and  he  cannot  be  carried 
by  the  acts  of  others  into  a  position  which  he  judges  to  be 
against  his  religious  convictions  and  his  duty. 

We  are  not  to  be  understood  as  speaking  in  condemnation  of 
the  Union ;  far  from  it.  The  progress  of  the  church  towards 
unity,  so  &r  as  it  can  be  done  without  a  sacrifice  of  principle  or 
of  conscientious  conviction  of  duty,  should  be  the  desire  of  every 
Christian. 

We  come  now  to  the  main  ground  of  opposition  to  the  Union, 
as  contended  on  part  of  the  complainants.  It  is  alleged  that  the 
^'basis''  is  an  abandonment  of  certain  peculiar  tenets  of  the  As- 
sociate Church,  and  is  repugnant  to  others.  The  specifications 
contained  in  these  grounds  are  given  by  the  Bev.  McAuley,  in 
his  testimony,  to  the  number  of  eleven. 
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Many  of  these  specifications  belong  to  the  theologian,  not  to 
the  lawyer,  and,  therefore,  we  shall  not  undertake  to  pronounce 
upon  them.  But  there  are  certain  clear  and  distinctive  differences 
between  the  standards  of  the  United  Church  and  the  Associated 
Church,  which  we  are  compelled  to  notice,  because  they  form 
solid  reasons  for  dissent  to  one  who  does  not  choose  to  abandon 
the  old  standards  of  the  latter  church. 

The  ^^ basis*'  upon  its  face  does  not  purport  to  adopt  the 
"declaration"  and  "testimony,"  the  "acts  concerning  covenant- 
ing" and  "communion,"  and  "ordination  vows"  of  the  Associ* 
ate  Church ;  nor  even  to  supply  them  in  whole.  We  do  not  mean 
to  say  that  the  essentials  of  "  Presbyterianism  "  are  omitted  in 
the  "basis,"  but  that  some  of  the  essentials  of  Secederism  after 
1784  are.  It  is  true,  that  both  the  Associate  and  United  Church 
adopt  the  Westminster  standards,  including  the  Confession  of 
Faith,  Larger  and  Shorter  Catechisms,  the  form  of  Presbyterial 
government  and  directory  for  public  worship,  which  to  this  extent 
puts  them  upon  the  same  foundation.  But  beyond  this  there  is 
a  large  territory  of  tenets,  and  their  peculiar  interpretations, 
some  of  rigid  character,  to  be  found  in  the  declaration  and  testi- 
mony of  the  Associated  Church,  and  the  other  acts  we  have 
enumerated,  upon  which  the  members  of  that  church  stood  as  a 
term  of  communion,  and  which,  consistently  with  their  standing 
in  that  church,  they  could  not  abandon. 

Thus  the  Act  of  August  25th,  1784,  adopting  the  declaration 
and  testimony  of  the  church,  declares  that  it  contains  "their 
views  of  present  truth  and  duty,  and  a  confession  of  that  faith  to 
which  through  the  grace  of  our  Lord  Jesus  they  are  resolved  to 
adhere."  G^ie  Act  of  April  28th,  1791,  relating  to  the  commu- 
nion, declares,  "  that  the  profession  of  the  faith  required  of  those 
who  desire  communion  with  us  shall  bo  an  adherence  to  the 
Westminster  Confession  of  Faith,  Larger  and  Shorter  Catechisms, 
form  of  Presbyterial  church  government,  and  directions  for  the 
public  worship  of  God,  as  these  are  received  and  witnessed  for  by 
us  in  our  declaration  and  testimony,  and  also  that  they  profess 
theur  approbation  of  the  said  declaration  and  testimony  for  the 
doctrine  and  order  of  the  Church  of  Christ." 
In  the  ordination  vows  the  teachers  of  the  church  (ministers 
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and  elders),  are  required  to  believe  the  standards  of  the  church, 
"  as  they  are  received  in  the  declaration  and  testimony,  pub- 
lished in  the  year  1784,"  and  to  "  adhere  to  the  declaration  and 
testimony  for  the  doctrine  and  order  of  the  Church  of  Christ, 
and  against  the  errors  of  the  present  time." 

"Now  whatever  may  be  the  view  of  those  who  entered  the 
United  Church,  that  in  all  the  essentials  of  "Presbyterianism" 
the  basis  and  testimony  of  that  church  accord  with  these  former 
views  and  professions,  in  so  much  that  they  could  conscientiously 
act  upon  this  conviction ;  yet  this  is  not  the  view  of  the  rigid 
seceder  who  does  not  choose  to  abate  a  jot  or  title  of  his  peculiar 
declaration  and  testimony.  These  acts  of  his  church  are  a  term 
of  his  communion,  and  they  indicate  his  peculiar  belief  and  con- 
tain his  peculiar  interpretation  of  the  standards  themselves. 
Even  the  "Narrative,"  though  by  the  act  adopting  it  not  to 
be  required  as  a  term  of  communion,  is  such  a  "  testimony  to 
the  cause  and  work  of  God  in  former  times,"  and  such  "an 
account  they  are  in  duty  bound  to  give,  to  present  and  follow- 
ing generations,  that  they  may  not  forget  the  works  of  God," 
as  the  rigid  adherent  to  the  church  might  not  be  willing  to  aban- 
don, it  being,  in  his  eyes,  an  authentic  and  authoritative  history 
of  his  church. 

If  you  tell  him  all  the  essentials  of  Presbyterianism  are  to  be 
found  in  the  basis  of  Union,  he  replies :  "  True,  I  find  all  the 
standards  of  the  Presbyterian  family  there ;  but  where  are  the 
declaration  and  testimony  of  my  church,  in  which  these  standards 
are  explained,  illustrated  and  enforced  ?  That  testimony  is  a  part 
of  my  faith,  and  was  the  solemn  act  of  my  church,  as  better 
adapted  to  the  circumstances  in  which  we  are  placed,  and  were 
directly  pointed  against  the  errors  of  the  present  time.  It  re- 
minds me  that  my  church  is  a  secession  church,  and  of  its  origin 
and  faith ;  it  was  vowed  unto  the  Lord  by  my  teachers  in  the 
church,  and  I  carry  it  with,  me  to  the  table  of  my  Redeemer." 

There  is  a  difference  between  the  requirements  of  the  United 
and  Associate  Churches,  as  to  communion,  which  requires  to  be 
noticed.  The  article  of  the  United  Church  simply  asserts  that 
communion  should  not  be  extended  "  to  those  who  refuse  adher- 
ence to  her  profession  and  subjection  to  her  government  and  dis- 
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cipliDe,  or  who  refuse  to  forsake  a  communion  which  is  incon- 
sistent with  the  profession  that  she  makes/'  &;c.  The  adherence 
and  subjection,  here  referred  to,  are  the  profession  and  gov- 
ernment of  the  United  Church,  which  we  have  seen  does  not 
embrace  the  testimony  and  communion  act  of  the  Associate 
Church.  .  The  terms  of  communion  in  the  United  Church  refer, 
therefore,  to  the  Westminster  standards  and  the  '^  basis  "  only 
But  the  seceder,  according  to  his  standards,  requires  more ;  he 
requires  a  positive  profession  of  the  interpretation  of  the  West- 
minster standards,  as  contained  in  the  declaration  and  testimony 
of  1784,  and  of  approbation  of  this  declaration  and  testimony  for 
the  doctrine  and  order  of  the  Church  of  Christ. 

Another  feature  in  the  article  on  communion  is  that  refusal  to 
adhere,  &;c.,  is  set  forth  as  a  disqualification,  and  is  apparently 
negative  in  its  character,  while  the  Associate  Church  requires  a 
positive  profession  of  a  specific  kind.  Now,  this  may  not  be  a 
substantial  difference,  but  it  certainly  is  a  seeming  or  formal  dif- 
ference, so  much  as  to  cause  the  weak  to  stumble,  and  hence  the 
firm  seceder  might  be  unwilling  to  accept  it  as  a  term  of . 
communion. 

What  then  was  the  effect  of  the  Union  upon  the  Associate 
Church,  as  it  stood  in  1808,  at  the  time  of  the  grant  to  Unity 
Congregation  of  the  property  in  question  and  afterwards  ?  It 
brought  this  church' into  connection,  and  amalgamated  it  with  an 
element  (the  Reformed  Presbytery)  against  which  it  had  strongly 
testified  as  dissenting  from  the  true  secession  faith,  and  which 
had  not  retracted  its  charge  against  the  Associate  Church  of  a 
violation  of  its  covenant  oaths,  and  of  belying  the  faith,  and 
amalgamated  it  with  that  portion  of  the  Associate  Church,  which 
went  into  the  Union  of  1782,  and  against  which  it  testified  as 
departing  from  the  true  secession  faith,  and  being  in  the  wrong 
course.  It  brought  it  into  connection  and  amalgamated  it  with 
the  Associate  Reformed  Church,  which  was  formed  by  the  union 
of  these  two  elements,  and  against  which,  as  a  new  body,  it  also 
testified.  It  merged  the  Associate  Church  into  a  new  church, 
under  a  new  name,  depriving  it  thus  of  its  identity  in  name  and 
distinct  existence;  whereby  its  origin,  its  efforts  in  the  cause  of 
Divine  truth,  and  its  peculiar  character,  became  lost  and  were 
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buried  beneath  the  foundation  of  a  new  superstructure.  It 
relaxed  the  rigid  discipline  of  the  Associate  Church  bj  the  pro- 
vision for  forbearance,  adopted  as  a  condition  of  Union.  And, 
finally,  it  deprived  it  of  those  acts  and  testimonies  which  were  its 
peculiar  standards,  distinguishing  it  from  other  members  of  the 
Presbyterian  family. 

Now  all  this  may  have  been  right  and  wise  for  aught  we  know, 
and  no  doubt  was  conscientiously  acquiesced  in  by  those  who  went 
into  the  Union.  But  that  is  not  the  question  here;  the  question 
here  is  one  simply  of  fact,  not  of  property,  whether  there  has 
been  a  substantial  yielding  up,  in  the  act  of  Union,  of  these  dis- 
tinct features  in  name,  tenets  and  identity  of  the  Associate 
Church,  as  characterized  its  members  as  a  peculiar  people,  and 
were  the  objects  of  the  trust  estate,  for  the  advance  of  which 
the  trust  was  declared.  For  if  it  be  decided  that  the  church 
property  follows  that  portion  of  this  congregation  which  went 
into  the  Union,  and  if  the  Union  is  in  fact  a  yielding  up  of  some 
of  the  principles  of  doctrine  and  government,  for  the  benefit  of 
which  the  trust  was  created;  then  those  who  have  refused  to  go 
into  the  Union,  must  either  follow  the  property  into  the  Union, 
in  order  to  preserve  their  rights  of  property,  or  by  staying  out, 
in  obedience  to  their  conscientious  convictions  of  duty,  lose  these 
rights  of  property.  This  presents  the  simple  question,  whether 
they  must  violate  their  consciences  to  preserve  their  property. 

The  law  answers  this  with  an  emphatic — ^No.  The  trust  was 
not  made  for  the  church  at  large,  but  for  this  particular  congre- 
gation. Tho  church  had  no  hand  in  creating  it.  Those  who 
were  the  immediate  parties  to  it,  established  it  to  advance  the 
principles  of  faith  and  church  government  then  existing.  Those 
who  hold  to  these  principles  are  the  persons  who  have  the  civil 
right.  It  is  not  in  the  power  of  the  church  government,  by  any 
change  it  may  make  in  these  principles,  to  draw  the  trust  after  it, 
if  those  interested  in  it  do  not  choose  to  follow,  and  those  who  do 
follow,  even  though  a  majority,  cannot  draw  after  them  those 
who  choose  to  stand  where  they  ever  stood ;  for  with  them  it  is  a 
standing  still  for  conscience  sake. 

Whether  in  so  standing,  the  minority  of  this  congregation  did 
so  from  conscientious  convictions  of  duty,  or  from  baser  motives, 
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as  alleged  by  the  respondent,  we  cannot  decide.  That  must  be 
referred  to  their  Maker,  who  will  judge  them  of  their  conscience. 
It  is  sufficient  that  they  have  a  ground,  in  the  departure  of  the 
church  from  them,  upon  which  they  may  conscientiously  stand, 
if  they  will,  and  say  they  will  stand  where  they  always  stood ; 
^^  resolved  (in  the  language  of  the  ordination  vows)  through  grace 
to  endeavor  faithfulness  in  adhering  to  the  testimony  maintained 
by  the  Lord's  witnesses  for  these  Reformation  Principles  we  pro- 
fess, Jn  contending  earnestly  for  the  fitith  once  delivered  to  the 
saints,  and  in  attending  to  all  these  duties  which  the  Lord  has 
enjoined  upon  us,  and  which  we  in  this  church  are  by  these  our 
covenant  engagements,  bound  to  perform."  It  is  true  the  church 
may  by  her  government,  and  in  the  progress  of  her  attainments, 
change  her  tenets,  and  cut  them  off  by  her  discipline,  if  they 
refuse  to  follow ;  but  she  cannot,  by  such  change,  alter  the  terms 
on  which  the  trust  in  the  title  was  created,  without  their  consent; 
and  in  cutting  them  loose  from  her,  for  their  adherence  to  the 
old  tenets,  she  also  cuts  loose  the  property  from  her  control. 

For  these  reasons  we  are  of  opinion  that  the  minority  of  this 
congregation  were  not  bound  to  give  into  the  Union,  and  that 
the  acts  of  the  church  government  and  of  a  majority  of  the  con- 
gregation were  not  competent  to  carry  the  property  into  the 
Union  with  them ;  that  by  these  acts  the  church  relation  on 
which  the  right  of  property  was  formed,  was  changed,  and  the 
minority,  who  chose  to  stand  fast  and  adhere  to  that  relation,  as 
it  before  existed,  were  left  the  rightful  owners,  and  as  such  are 
entitled  to  regain  possession. 

For  the  benefit  of  those  interested,  we  have  written  more  at 
large  than  might  be  needful  for  the  judicial  mind.  It  will  be 
seen  that  the  case  is  put,  not  on  the  want  of  power  or  propriety 
in  the  churches  to  effect  the  ecclesiastical  Union,  but  upon  their 
incompetency  by  such  act  to  change  the  relation  upon  which  the 
trust  or  civil  right  depends.  It  will  be  noticed,  also,  the  nature 
of  this  relation  of  the  Associate  Church  to  the  trust,  requires  us 
to  speak  from  the  stand-point  of  that  church  in  1803,  when  the 
trust  arose,  and  to  view  the  opposite  element  of  Union  in  1858 
(the  Associate  Reformed)  as  she  did. 
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With  the  merits  of  the  ecclesiastical  controversy  \ve  have 
nothing  to  do,  and  pronounce  no  opinion  upon  it. 

The  solicitor  of  the  complainant  will  draw  up  the  form  of  a 
decree  and  serve  it  on  the  opposite  solicitor,  in  accordance  with 
the  equity  rules. 

In  Western  Pennsylvania,  the  loeua  in  quo  of  this  controrersy,  as  well  as 
manjr  others  depending  upon  it,  this  case  was  one  of  great  interest  to  the 
profession,  many  still  thinking  that  the  court  below  was  not  in  error.  How- 
erer,  the  decree  was  reversed  in  the  Supreme  Court,  6  Wright  9,  the  opinion 
by  Lowrie,  J.    See  also  Sutter  et  al.  v.  The  Trustees,  &c.,  6  Wright  603. 


In  the  United  States  CiretUt  Qourt  for  the  Western  District  of 

Pennsylvania. 

Sanders  v.  Logan,  et  al. 

(Vol.  VIII.,  p.  361.    1861.) 

1.  The  Circuit  Court  of  the  United  States,  having  jurisdiction  in  equity  of 
controversies  arising  under  the  United  States  Patent  Laws,  do  not  act  as 
ancillary  to  a  court  of  law,  and  therefore,  do  not  require  the  patentee  first 
to  establish  his  legal  right  in  a  court  of  law,  and  by  the  verdict  of  a  jury. 

2.  Where  the  iigury  done  to  a  patentee  by  infringement  of  his  patent  is  not 
in  the  use  of  his  invention,  but  in  making  use  of  it  without  compensating 
the  patentee  therefor,  it  being  the  interest  of  the  patentee  that  his  invention 
should  be  adopted  and  used  by  all,  the  measure  of  "  actual  damage  "  is  the 
price  or  value  of  a  license  to  use  it. 

3.  In  such  cases,  the  measure  of  daipage  being  a  certain  sum,  an  account  of 
profits  is  not  required,  and  the  jurisdiction  of  a  chancellor  need  not  be 
invoked. 

4.  Injunction  is  not  the  proper  remedy  in  such  cases.  It  is  a  remedy  used 
only  for  prevention  and  protection,  and  not  to  enforce  the  payment  of 
money,  nor  for  extortion. 

5.  A  court  of  law  may  treble  a  verdict  for  "  actual  damage  "  in  a  patent  suit, 
where  the  defendant  has  acted  wantonly  or  vezatiously,  but  a  court  of 
equity  can  inflict  no  exemplary  or  punitive  damages,  as  a  court  of  law  may, 

6.  The  use  of  several  machines  in  public,  for  more  than  two  years  prior  to 
applying  for  a  patent,  although  slightly  varying  in  form  and  arrangement, 
yet  substantially  the  same  as  afterwards  patented,  cannot  be  alleged  to  be 
experimental,  so  as  to  avoid  the  legal  consequences  of  such  prior  use. 

T.  The  obvious  construction  of  the  seventh  section  of  the  Patent  Act  of  1839 
is,  that  a  purchase,  sale  or  prior  use,  within  two  years  before  applying  for 
VOL.  II. — 16 
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a  patent,  shall  not  invalidate,  unless  it  amounts  to  an  abandonment  to  the 
public. 
8.  Abandonment  may  take  place  within  two  jeara  prior  to  the  application  for 
a  patent. 

Bill  in  equity  filed  by  Benjamin  D.  Sanders  against  John  T. 
Logan  and  others,  for  infringement  of  letters  patent  granted  to 
complainant  for  improvement  in  winnowing  machines,  issued  19th 
June,  1849,  and  re-issued  April  10th,  1852,  praying  for  injunc- 
tion to  restrain  the  defendants  from  further  use  of  said  improve- 
ment and  for  an  account,  &c. 

The  defendants'  answer  alleges  that  the  patent  is  void,  first, 
for  want  of  novelty ;  second,  by  reason  of  public  use,  by  patentee 
and  others,  for  more  than  two  years  prior  to  the  application  for 
a  patent ;  third,  by  reason  of  abandonment  prior  to  the  applica- 
tion ;  fourth,  prior  description  of  the  alleged  invention  in  public 
printed  works ;  fifth,  that  the  patentee  was  not  the  inventor. 
The  answer  also  denies  the  infringement. 

The  nature  of  the  invention  and  the  claims  are  set  forth  in  the 
opinion  of  the  court. 

On  the  plea  denying  the  infringement,  the  respondents  showed 
that  in  their  machines  the  vertical  blast  spout,  in  which  the 
grain  is  cleaned,  is  of  the  same  dimensions  throughout,  and  that 
the  blast  spout  in  their  machines  does  not  communicate  with  the 
atmospheric  current  through  a  screen;  and,  therefore,  they 
claimed  that  they  did  not  use  the  combination  set  forth  in  the 
complainant's  patent. 

In  proof  that  the  subject-matter  of  the  third  claim  of  com- 
plainant's re-issued  patent  was  not  new  at  the  time  of  his  alleged 
invention,  they  offered  in  evidence  the  following  patents,  viz. : 
Orrin  Lull's  smut  machine,  patented  6th  April,  1848;  James 
Coppuck's  grain-cleaning  machine,  patented  24th  April,  1841 ; 
Phillips  &  Jackson's  winnowing  machine,  patented  4th  May, 
1841 ;  Joseph  Johnson's  smut  machine,  patented  September  9, 
1846. 

Hon.  H,  M.  Stanton  and  James  A.  Lowriey  for  complainant 
W.  Bakewell  and  Q-eorge  ShiraSy  for  respondent. 
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The  opinion  of  the  court  was  delivered  at  Pittsburgh,  May  13, 
1861,  by 

Geier,  J. — The  complainant  alleges  in  his  bill  that  he  m  the 
original  and  first  inventor  and  patentee  of  ^^  a  machine  for  win- 
nowing and  cleaning  grain  of  cbaif,  smut  and  other  impurities.'' 
His  original  patent  was  dated  19th  June,  1849.  It  was  after- 
wards surrendered  and  a  new  patent  granted,  with  an  amended 
specification,  on  the  10th  April,  1855.  The  bill  prays  for  an 
injunction  and  an  account,  and  yet,  admitting  the  validity  of  the 
patent  And  its  infringement  by  respondents,  it  is  clear  that  as  a 
proper  remedy  for  the  injury  complained  of,  neither  an  injunction 
nor  an  account  is  necessary  or  proper.  The  invention  claimed  is 
for  an  improvement  in  the  machinery  of  grist  mills,  and  the  only 
injury  to  plaintiflTs  rights  consists  not  in  using  his  invention ;  for, 
it  is  his  interest  that  all  mills  should  adopt  and  use  it,  provided 
ha  is  paid  the  price  of  a  license.  Such  price  or  value  of  a 
license,  is  the  true  measure  of  the  ^^  actual  damage  "  suifered,  and 
of  the  remedy  which  the  patentee  can  obtain  or  has  a  right  to 
claim  in  equity.  A  court  of  law  may  treble  such  a  verdict  when 
the  defendant  has  acted  wantonly  or  vexatiously.  Where  the 
measure  of  damages  is  a  certain  sum,  and  does  not  require  an 
account  of  profits  the  peculiar  jurisdiction  of  a  chancellor  is  not 
needed  for  that  purpose.  The  remedy  by  injunction  is  neither 
necessary  nor  proper  to  enforce  the  payment  of  money.  It  is 
true  that  injunctions  are  now  more  liberally  granted  than  in 
former  times,  yet  the  granting  or  refusal  of  them  rests  in  the 
sound  discretion  of  the  court.  A  rash  or  indiscreet  exercise  of 
this  power  may  be  very  oppressive — of  no  use  to  the  complainant 
and  ruinous  to  the  defendant.  As  a  remedy  it  should  be  admin- 
tered  only  for  prevention  or  protection.  Where  it  is  not  neces- 
sary for  these  purposes  it  is  merely  vindictive,  injuring  one 
party  without  benefit  to  the  other.  There  are  many  cases  of  pa- 
tents where  it  is  the  only  efficient  remedy  to  protect  the  patentee 
and  prevent  continuing  trespasses  on  his  rights.  But  there  are 
others  in  which  it  answers  neither  purpose,  and  is  only  used  for 
extortion  or  vengeance.  A  chancellor  who  would  issue  an  injunc- 
tion to  stop  a  mill  or  manufactory,  locomotive,  or  steam  engine, 
because  in  their  construction  some  patented  device  or  machine 
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has  been  used,  Tronld  act  mth  more  than  doubtful  discretion. 
Stopping  the  mill  or  steam  engine  might  inflict  irreparable  injurj, 
but  would  not  benefit  the  inventor.  The  compensation  to  him  for 
this  trespass  on  his  rights  is  the  price  of  a  license.  The  wrong 
done  him  is  not  for  the  use  of  his  invention,  but  the  non-payment 
of  a  given  sum  of  money.  To  issue  an  injunction  in  such  a  case, 
where  neither  prevention  nor  protection  is  sought  or  required, 
but  only  compensation,  would  be  an  abuse  of  power.  An  injunc- 
tion is  not  to  be  used  as  an  execution  or  for  extortion. 

The  Circuit  Courts  of  the  United  States  have  jurisdiction  of 
controversies  arising  under  the  patent  laws  by  direct  grant  from 
Congress.  They  do  not  merely  act  as  ancillary  to  a  court  of  law ; 
and,  therefore,  do  not  require  the  patentee  to  establish  his  legal 
right  in  a  court  of  law,  and  by  the  verdict  of  a  jury.  There  has 
been  no  objection  interposed  to  the  jurisdiction  of  the  court  in 
this  case,  nor  do  I  wish  to  be  considered  as  deciding  that  the 
court  has  no  jurisdiction,  but  rather  as  suggesting  to  counsel 
whether  they  have  chosen  the  proper  tribunal,  when  the  bill 
exhibits  a  case  where  neither  account  nor  injunction  is  the  proper 
remedy,  but  only  a  decree  for  a  certain  sum  of  money,  with  in- 
terest, as  fixed  actual  damage.  A  court  of  equity  can  inflict  no 
exemplary  or  punitive  damages  as  a  court  of  law  may.  Hence 
the  party  may  have  better  remedy  in  a  suit  at  law. 

The  complainant's  patent  gives  the  following  general  descrip- 
tion of  the  nature  of  his  invention : — "  The  nature  of  my  inven- 
tion consists,  first  in  separating  chaif,  smut  and  other  impurities 
from  grain,  by  subjecting  the  same  to  a  blast  within  a  vertical 
spout,  as  will  be  hereafter  shown,  whereby  the  sound  grain  by 
its  superior  gravity  is  prevented  from  being  carried  upward  by 
the  blast  or  current  of  air,  and  at  the  same  time  the  impurities 
which  are  light  follow  the  current,  and  are  drawn  through  the 
fan-box  and  discharged  through  the  longitudinal  trunk  of  the 
same,  the  light  or  imperfect  grain  being  carried  upwards  and 
lodged  within  a  hopper  at  the  lowest  part  of  the  horizontal  trunk. 
My  invention  also  consists  in  the  combination  of  vertical  blast 
spouts,  screen,  hopper  and  fan  arranged  and  operated  as  will  be 
hereafter  shown  and  described." 
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The  claim  set  forth  in  the  original  patent  of  1849  is  a  correct 
description  of  the  whole  invention.     It  is  as  follows : 

"  What  I  claim  as  my  invention  is  the  trunk  F,  gradually  en- 
larged, from  below  upwards,  and  communicating  with  the  atmo- 
spheric current  through  the  screen  H,  in  combination  with  the 
hopper  E,  and  the  fan,  placed  at  the  end  of  the  opposite  vertical 
trunk  D,  to  separate  the  chaff  and  other  impurities  from  the 
grain  in  the  manner,  substantially,  as  herein  described." 

The  amended  patent  of  1855  describes  the  same  invention 
with  immaterial  variations,  or  more  minute  directions  as  to  size 
and  shape. 

The  chief  difference  is,  that  the  claim  of  the  last  is  made 
broader  than  that  of  the  original,  whether  better  may  be  doubted. 
It  is  as  follows : 

**  First.  The  employment  or  use  of  a  vertical  blast  spout  F, 
gradually  enlarged  from  its  lower  to  its  upper  end,  so  that  the 
strength  of  the  blast  is  decreased  in  the  upper  portion  of  the 
spout,  owing  to  the  increased  space  or  area  of  the  spout,  for  the 
purpose  of  preventing  Itny  sound  or  perfect  grain  being  carried 
with  the  light  foreign  matter,  over  the  upper  edge  of  the  spout, 
the  blast  being  formed  or  generated  in  said  spout  in  any  proper 
manner. 

^'  Second.  I  claim  the  blast  spout  F,  either  gradually  enlarged 
from  below  upwards,  or  of  the  same  dimensions  throughout,  and 
communicating  with  the  atmospheric  current  through  the  screen 
H,  in  combination  with  the  hopper  E,  and  the  fan  placed  at  the 
end  of  the  opposite  vertical  spout  D,  to  separate  the  chaff  and 
other  impurities  from  the  grain  in  the  manner  substantially  as 
herein  described. 

^^  Third.  I  claim  the  employment  or  use  of  a  vertical  blast 
spout,  either  gradually  enlarged  from  below  upwards,  or  of  the 
same  dimensions  throughout,  when  said  blast  spout  is  so  arranged, 
that  the  grain  is  cleaned  or  separated  from  impurities  within  said 
vertical  spout." 

The  answer  of  repondents  alleges : 

First,  That  complainant  was  not  the  original  and  first  inventor 
of  the  machine  or  combinations  of  devices  claimed  as  his  invention. 
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Second,  Bat  admitting  him  to  be  so,  he  had  abandoned  his  in- 
vention to  the  public  prior  to  the  application  for  a  patent. 

Third,  That  the  invention  was  in  public  use,  with  knowledge 
and  consent  of  complainant,  more  than  two  years  previous  to  his 
application  for  a  patent. 

Fourth,  That  the  machine  used  by  defendants  does  not  in- 
fringe the  rights  of  complainant." 

If  any  one  of  these  allegations  be  established  by  the  evidence, 
the  respondents  are  entitled  to  a  decree. 

I  see  no  reason  to  doubt  that  the  plaintiff  is  the  original  in- 
ventor of  the  device  of  the  first  claim,  and  also  of  the  combina- 
tion claimed  in  the  second,  notwithstanding  the  valuable  sugges- 
tions and  assistance  rendered  to  him  by  his  partner,  Justus,  in 
perfecting  his  machine. 

The  third  claim  is  too  broad.  The  vertical  spout  had  pre- 
viously been^used  in  the  same  way,  in  other  machines  invented 
and  patented  for  the  purpose  of  cleaning  grain  from  its  impuri- 
ties ;  it  is  to  be  found  in  Lull's  smut  machine,  patented  in  1843, 
and  in  some  others. 

Sanders  made  his  first  machine  in  1844.  It  embodied  the 
ideas  of  his  subsequent  patent  as  to  the  combination  of  devices 
to  be  used,  though  differing  somewhat  in  arrangement  and  form. 
He  had  put  it  into  operation  in  Hugh  Rylands'  mill  in  Virginia. 
Afterwards  in  September,  1855,  when  he  was  in  the  employment 
of  Justus,  with  whom  he  had  first  learned  his  trade  of  millwright, 
and  assisting  him  in  his  erecting  the  machinery  of  Davis'  mill, 
he  informed  him  of  the  machine  he  had  put  in  operation  in  Vir- 
ginia. Justus  seized  upon  the  ideas  suggested  by  Sanders,  made 
plans  and  a  model,  improving  upon  them,  and  erected  the 
machine,  substantially,  as  it  was  afterwards  patented,  in  Davis' 
mill.  This  was  in  December,  1845.  In  July,  1846,  Justus 
erected  one  of  these  machines  for  Crawford.  In  September, 
Justus  and  Sanders  entered  into  partnership  as  millwrights. 
Sanders  suggested  that  they  should  take  out  a  joint  patent  for 
the  invention.  Justus  said  that  he  thought  it  did  not  deserve  a 
patent,  there  was  too  little  to  be  patented.  They  then  proceeded 
to  put  these  machines  in  every  mill  which  they  were  employed 
to  erect  during  their  partnership,  which  was  dissolved  in  1848, 
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They  considered  the  machine  as  completed  hy  the  joint  invention 
and  freely  gave  it  to  the  public  till  November  80th,  1848,  when 
Sanders  entered  his  claim  for  a  patent. 

It  is  clear,  therefore,  that  assuming  that  Sanders  was  the  sole 
inventor  of  the  machine  as  perfected  in  1845,  with  Justus'  as- 
sistance, yet  that  he  was  not  entitled  to  a  patent  for  the  same. 
The  evidence  established  a  clear  case  of  abandonment,  and  more- 
over that  the  invention  was  publicly  used,  with  the  knowledge, 
consent  and  approbation  of  the  complainant,  more  than  two 
years  previous  to  his  application  for  a  patent.  The  allegation 
that  these  machines  were  made  and  incorporated  into  so  many 
mills  all  over  the  country,  for  the  purposes  of  experiment,  is  too 
absurd  to  be  entertained  for  a  moment. 

By  the  Patent  Act  of  1836,  a  use  of  an  invention  by  a  single 
person,  or  a  sale  of  the  thing  invented  to  a  single  person,  might 
amount  to  such  a  public  use,  with  consent  and  allowance  of  the 
patentee,  as  would  forfeit  his  right  to  a  patent. 

The  7th  section  of  the  Act  of  1889  provided  a  remedy  for 
cases  where  the  conduct  of  the  party  did  not  show  an  actual 
abandonment.  It  secures  the  right  of  those  who  may  have  pur- 
chased or  constructed  any  newly-invented  machine  prior  to  the 
application  for  a  patent.  It  provides  that ''  no  patent  shall  be 
held  to  be  invalid  by  reason  of  such  purchase,  sale  or  use  prior 
to  the  application  for  a  patent,  except  on  proof  of  abandonment 
of  such  invention  to  the  public ;  or  that  such  purchase,  sale  or 
prior  use  has  been  for  more  than  two  years  prior  to  such  appli- 
cation for  a  patent."  The  obvious  construction  of  this  section 
of  the  act  is,  that  a  purchase,  sale  or  prior  use  shall  not  invali- 
date, unless  it  amounts  to  an  abandonment  to  the  public.  Al- 
though I  am  of  opinion  that  the  evidence  exhibits  a  clear  case  of 
abandonment,  as  distinguished  from  "  the  purchase,  sale  or  prior 
use,"  which  is  tolerated  for  two  years,  it  is  not  necessary  to  rest 
our  decision  on  that  point  alone,  or  to  attempt  to  draw  a  line  of 
distinction  which  might  be  applicable  to  other  cases.  The  prior 
use  has  been  proved  to  have  existed  more  than  two  years  before 
application  for  a  patent.  « 

As  I  think  the  respondents  have  supported  this  plea,  they  are 
entitled  to  a  decree.     I  need  not,  therefore,  enlarge  upon  the 
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plea  denying  the  infringement,  farther  than  to  say,  I  think  the 
respondents  would  have  been  entitled  to  a  decree  in  their  favor 
on  that  point  also. 

The  bill  most  be  dismissed  with  costs.    * 


In  the  Court  of  Common  Pleas  of  Erie  County. 
Commonwealth  ex  rel.  v.  The  Bank  of  Commerce. 

(Vol.  VIIL,  p.  382.     1861.) 

1.  The  27th  gection  of  the  General  Banking  Law  of  Pennsylvania  of  16th 
April,  1850,  is  technically  a  penal  statnte,  and  is  to  be  strictly  construed. 

2.  To  authorize  the  court  or  a  judge  to  decree  an  assignment  by  the  directors 
of  a  bank  tinder  the  27th  section  of  the  Act  of  16th  April,  1850,  it  must  ap- 
pear that  the  financial  officer  of  the  bank  not  only  refused  to  pay  its  notes 
or  certificates  in  gold  or  silyer,  on  demand,  but  that  he  also  wilfully  re- 
fused to  endorse  on  them  the  day  and  year  when  they  were  presented  for 
payment,  or  reftised  to  gire  a  certificate  for  money  deposited  in  the  bank. 

Vincent^  for  relator. 

Galbraith  and  Cfrantj  for  respondent. 

The  facts  of  the  case  fully. appear  in  the  opinion  of  the  court, 
delivered  February  1,  1861,  by 

Johnson,  J. — This  is  a  proceeding  under  the  27th  section  of 
the  Act  of  16th  April,  1850,  commonly  called  the  General  Bank- 
ing Law,  to  compel  the  Bank  of  Commerce  to  make  an  assign- 
ment to  trustees,  and  thus  work  a  forfeiture  of  its  charter.  The 
evidence  presented,  and  admitted  by  respondent,  shows  that  on 
the  2l8t  day  of  December,  1860,  the  relator,  ^^  presented  $1135 
of  the  circulating  notes  of  the  bank  at  the  counter,  during  bank- 
ing hours,  and  demanded  payment  in  coin,  and  that  payment 
thereof  was  refused  by  the  bank."  It  was  further  admitted,  to 
be  used  as  evidence,  that  the  proper  officer  of  the  bank  offered 
at  the  time  to  make  the  endorsement  required  by  the  25th  sec- 
tion of  the  same  act,  but  that  it  was  not  desired  by  the  relator. 

Under  this  state  of  facts,  it  is  claimed  by  the  relator  that  the 
bank  is  subject  to  the  decree  contemplated  by  the  27th  section 
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of  the  act,  requiring  the  directors  thereof  to  execute  ^'  a  general 
assignment  of  all  the  estate,  real  and  personal,  of  the  bank  to 
such  person  or  persons  as  they  may  select,  subject  to  the  ap- 
proval of  the  Court  of  Common  Pleas." 

This  section  is  essentially  and  technically  a  penal  statute,  and 
requires  in  its  construction  the  application  of  different  rules  from 
those  that  obtain  in  the  interpretation  of  those  statutes  termed 
remedial.  So  far  as  known  to  this  court,  it  has  received  no  au- 
thoritative construction.  Let  us  see,  then,  what  it  requires,  and 
what  power  it  vests  in  the  court  or  a  judge,  under  a  proceeding 
of  this  kind. 

The  24th  section  declares  ^^  a  failure  or  refusal  to  redeem  its 
notes,  and  pay  its  liabilities  in  gold  and  silver,  upon  demand 
being  made  at  the  banking  house  of  said  bank,  during  banking 
hoars,  an  absolute  forfeiture  of  the  charter."  This  result  can 
be  worked  out  by  a  proper  proceeding  instituted  by  the  attorney- 
general. 

The  25th  section  requires  two  things :  first,  that  the  cashier  of 
any  bank  refusing  to  pay  specie  on  demand  for  its  liabilities, 
shall,  when  required,  give  a  certificate  of  the  time  and  amount 
of  the  deposit  to  any  person  making  a  deposit ;  and,  second,  that 
the  president  and  cashier  of  the  bank  at  the  time  of  demand 
being  made  for  payment  of  any  note,  bill,  or  obligation,  or  money 
deposited,  the  payment  of  which  in  gold  and  silver  shall  have 
been  refused,  shall  make  an  endorsement  thereon,  setting  forth 
the  day  and  year  of  such  demand,  and  subscribe  his  name  thereto ; 
and  inflicts  a  penalty  on  such  officer  for  a  refusal  so  to  do. 

This  proceeding  is  authorized  by  the  27th  section,  to  be  insti- 
tuted upon  affidavit  that  said  bank  has  refused  to  redeem  any  of 
its  obligations,  on  demand,  in  gold  and  silver  coin ;  and,  after 
directing  as  to  the  preliminary  proceedings,  then  further  enacts 
that  ^^upon  the  hearing  of  the  parties,  if  the  said  court  or  judge 
shall  be  satisfied  of  the  truth  of  said  complaint,  and  that  the  pro- 
visions of  the  25th  section  of  this  act  have  been  wilfully  violated, 
then  the  directors  of  said  bank  shall  make  and  execute,  under 
their  corporate  seal,  a  general  assignment,  &c. 

I  have  examined  the  Pamphlet  Laws  of  1850,  and  could  find 
there  no  evidence  of  a  misprint  of  this  section,  as  quoted.    If  it 
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had  said  the  24th,  instead  of  the  25th  section,  although  redun- 
dant, its  provisions  would  have  been  consistent  and  self-sustain- 
ing. The  consequence  is,  the  different  and  inoongmons  sections 
of  the  act  are  so  framed  as  substantially  to  neutralize  each  other. 
Before  the  bank  can  be  compelled  to  make  an  assignment,  it 
must  be. shown  that  payment  of  some  of  its  obligations  in  gold  or 
silver  coin  has  been  demanded  and  refused ;  and,  further,  that 
the  financial  officer  has  wilfully  refused,  on  demand,  to  give  a 
certificate  to  a  depositor,  or  refused  to  endorse  the  obligation  or 
certificate  presented,  with  the  date  of  the  demand,  and  sign  his 
name  thereto.  This  is  just  what  the  evidence  in  this  case  does 
not  show,  and  just  what  no  president  or  cashier  would  ever 
refuse  to  do. 

It  can  hardly  be  supposed,  consistently  with  a  proper  respect 
for  the  intelligence  and  integrity  of  the  legislature,  that  the  real 
intention  of  the  law-makers  is  contained  in  these  enactments. 
But  the  court  is  powerless.  It  can  neither  make,  mend,  nor 
modify  penal  statutes. 

That  this  statute  is  of  this  character,  there  can  be  no  doubt, 
from  the  forfeiture  of  the  corporate  franchise,  which  it  imposes  in 
the  contingency  of  an  assignment,  and  the  adjudications  of  the 
courts  in  analogous  cases.  A  similar  provision  was  contained  in 
the  7th  article  of  the  charter  granted  by  the  legislature  to  tho 
United  States  Bank  in  1886,  except  that  it  required  the  court 
or  judge  to  take  the  evidence  of  the  demand  and  refusal  to  pay 
specie,  and  transmit  it  to  the  governor,  who  was,  by  proclama- 
tion, to  declare  the  charter  forfeited. 

A  proceeding  like  this  having  been  instituted  before  the  Court 
of  Common  Pleas  of  Philadelphia,  against  the  bank,  the  unani- 
mous opinion  of  all  the  judges,  King,  Randall  and  Jones,  declared 
the  act  a  penal  one,  and  that  ^^  the  forfeiture  is  either  a  penalty 
to  enforce  a  private  claim,  or  the  refusal  to  pay  a  single  note, 
being  a  wrong  to  the  public,  it  is  the  punishment  of  the  wrong." 
Kuhn  V.  United  States  Bank,  2  Ash.  174. 

Analogous  to  this,  is  the  ruling  of  the  court  in  The  Mayor  v. 
Davis,  6  W.  &  S.  269,  in  which  it  is  decided  that  "  so  far  as 
statutes  for  the  regulation  of  trade  impose  fines  and  create  for- 
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feitures,  they  are  to  be  construed  strictly,  and  not  liberally,  as 
remedial  laws." 

This  same  27th  section,  upon  which  this  whole  proceeding  is 
founded,  provides  "  that  the  corporate  powers  of  the  bank  shall, 
after  the  making  of  the  assignment,  cease  and  determine,  except 
so  far  as  may  be  necessary,"  &c.,  for  certain  purposes  specified, 
relating  entirely  to  the  winding  up  of  its  aifairs. 

Our  own  statutes  are  to  be  interpreted  and  administered,  as 
near  as  may  be,  according  to  the  principles  of  the  common  law. 
So  say  the  Supreme  Court,  in  8  Watts  518,  and  10  Watts  224. 
Every  lawyer  knows  what  these  principles  are,  as  applicable  to 
the  construction  of  penal  statutes.  We  are  asked  to  force  this 
bank  into  liquidation,  in  disregard  of  the  statute,  upon  evidence 
that  disproves  the  commission  of  those  acts  that  authorized  the 
infliction  of  such  a  penalty. 

Adopting  the  rules  of  construction  applicable  to  such  cases,  as, 
we  feel  bound  to  do  (although  our  personal  predilections  would 
have  been  better  satisfied  with  a  different  result),  we  are  con- 
strained to  deny  this  application,  and  dismiss  the  proceedings  at 
the  cost  of  the  relator. 

Decree  accordingly. 

B.  c.  9  Am.  L.  R.,  0.  S.  379 ;  see  Commonwealth  ex  rel.  Graj  k  Farrar  v. 
The  Bank  of  Commerce,  infra. 


In  the  Common  Pleas  of  Luzerne  County. 
McCowAN  V.  Ward. 

(Vol.  VIII.,  p.  385.     1861.) 

There  is  nothing  in  the  statute  authorizing  a  justice  of  the  peace  to  ascertain 
the  amount  of  a  claim  without  testimony,  unless  on  the  admission  of  a 
defendant.  The  non-appearance  of  a  defendant  authorizes  a  judgment  by 
default,  but  still  the  plaintiff  must  prove  his  claim. 

CoNYNOHAM,  P.  J. — ^Wc  do  not  see  how  this  judgment  can  be 
sustained  without  the  violation  of  important  principles.  The 
justice  returned  that  judgment  was  given  by  default  against  the 
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defendant,  for  the  claim  of  the  plaintiff,  the  value  of  a  wedding 
shirt,  and  costs.  If  the  record  so  stood  alone,  we  would  be  dis- 
posed to  support  the  proceeding,  upon  the  rule  that,  if  possible, 
the  proceedings  of  a  justice  are  to  be  sustained,  and  every  rea- 
sonable intendment  therefor  made,  without  regard  to  form ;  pre- 
suming in  such  case  that  the  value  of  the  shirt,  &c.,  was  made 
out  by  testimony,  though  it  was  not  mentioned.  But  the  justice 
in  this  case  enters  upon  his  docket  by  amendment,  as  we  infer, 
supplying  what  he  must  be  supposed  to  have  considered  an  omis- 
sion, that  ^^  no  evidence  was  given  by  either  party,"  and  then 
certifying  as  returned  to  us,  that  the  transcript  ^^  was  a  correct 
transcript  of  the  proceedings  in  the  above  suit,  and  oP  record  on 
my  docket."  Can  we  sustain  a  judgment  for  any  ascertained 
amount,  where  such  amount  was  ascertained  without  evidence, 
and  evidently  merely  therefore  from  the  fact  that  the  plaintiff 
stated  such  to  be  his  claim. 

If  it  had  been  stated  on  the  docket,  that  the  amount  of  the 
claim  or  the  claims  was  proved  by  the  oath  of  the  plaintiff,  unless 
it  had  been  founded  on  a  book  account,  when  we  would  have  pre- 
sumed he  had  legally  testified  to  his  book,  we  should  have  to 
reverse  a  judgment.  Can  we  give  more  effect  to  his  mere 
statement  ? 

There  is  nothing  in  the  statute  authorizing  a  justice  to  ascer- 
tain the  amount  of  a  claim  without  testimony,  unless  on  the 
admission  of  a  defendant.  The  non-appearance  of  the  defendant 
authorizes  a  judgment  by  default,  but  still  the  plaintiff  must 
make  out  the  amount  of  his  claim.  A  default  in  its  extent,  if  it 
can  go  so  far,  would  be  no  more  than  a  default  in  court,  which 
without  special  rules  requires  a  writ  of  inquiry  to  establish  the 
amount  and  perfect  the  judgment. 

It  is  said  that  the  practice  prevails  among  justices,  if  a  defend- 
ant does  not  appear,  to  give  judgment  by  default  for  any  sum  the 
plaintiff  may  claim.  If  so,  this  is  all  wrong  and  ought  to  be  cor- 
rected. No  judgment  should  be  entered  without  a  hearing  ; 
and  this  means,  the  examination  of  the  testimony  of  at  least  the 
one  party  present.  Such  is  the  spirit  of  the  Act  of  1810  in  all 
its  parts.  The  justice  cannot  be  an  agent  of  the  plaintiff,  and  if 
the  defendant  be  not  present,  take  the  previous  representations 
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of  plaintiff  as  correct,  and  enter  judgments  upon  them.  It  would 
be  wrong  for  a  higher  court  to  do  so ;  though  under  established 
rules,  when  the  demand  of  a  plaintiff  is  upon  written  evidence  of 
indebtedness,  as  a  note,  &c.,  or  on  a  book  account,  and  is  set  out 
upon  the  record,  before  the  time  of  default,  and  judgment  asked 
for,  to  consider  the  default  an  admission  of  the  indebtedness  of 
the  claim.  There  is,  however,  no  such  practice  before  a  justice, 
for  really,  there  is  no  such  thing  as  an  interlocutory  judgment 
before  him;  it  would  be  a  correct  practice  for  a  justice,  we 
should  think,  after  the  time  for  the  defendant's  appearance  has 
gone  by,  to  give  the  plaintiff  a  brief  hearing  of  his  evidence,  and 
then  enter  the  judgment  as  by  default. 

We  do  not  mean  to  say,  that  if  the  justice  should  set  out  on 
his  docket  the  substance  of  the  testimony,  we  will  retry  the  case 
on  the  facts ;  but  when  he  states  that  no  evidence  was  given  by 
either  party,  including  the  plaintiff,  as  a  matter  of  course,  and 
the  defendant  not  present,  the  very  foundation  of  any  judgment 
he  can  enter  is  taken  away. 

We  think  there  is  an  error  in  this  case,  because,  as  we  consider 
it,  the  justice,  on  the  day  after  the  regular  hearing,  amended  his 
docket,  by  setting  forth,  that  the  judgment  was  ascertained,  the 
defendant  being  in  default,  without  any  evidence  before  him  at 
all,  either  proving  the  cause  of  action,  or  the  value  of  the  article. 
It  is  probable  no  more  was  claimed  than  perhaps  it  was  really 
worth,  but  this  will  not  affect  the  principle.  The  defendant, 
though  not  present,  had  the  right  to  suppose  the  justice  would 
dispose  of  the  case  legally  on  evidence.  The  justice  was  not 
bound  to  make  this  amendment ;  but  if  he  believed  he  had  reason  * 
to  suppose  he  might  have  done  wrong  in  disposing  of  the  case 
without  evidence,  he  acted  but  fairly  and  honestly  in  making  the 
amendment,  so  that  the  question  might  be  tried  in  this  court. 
This,  we  presume,  was  the  object  of  the  amendment. 

We  have  thus  put  down  our  opinion  at  length,  that  our  decision 
may  not  be  perverted  or  misreported  by  verbal  reports. 

If  the  justice  sets  forth  on  his  record  that  the  judgment  was 
entered  by  default,  and  an  amount  appears  to  be  ascertained,  we 
shall  always  presume  it  to  be  done  correctly  upon  evidence ;  but 
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if  he  says  in  his  docket,  '^judgment  in  default,  and  no  evidence 
produced  by  the  plaintifT,  or  either  party/'  we  shall  feel  ourselves 
called  upon  to  reverse  an  ascertained  and  calculated  judgment. 

Sharpe  v.  Thatcher,  2  Dall.  77  ;  YansciTer  o.  Bolton,  Id.  114. 


In  the  Common  Pleas  of  Centre  County. 
Burnside's  Case. 

(Vol.  VIII.,  p.  393.     1861.) 

Where  staj  of  ezecation  has  been  obtained  under  the  Act  of  1836,  by  giving 
security,  a  farther  stay  under  the  Act  of  21st  May,  1861,  cannot  be  had, 
unless  the  present  surety  bind  himself  in  such  way  as  effectually  to  pre- 
serye  unimpaired  all  the  rights  and  legal  remedies  of  the  plaintiff  against 
him  under  his  recognisance. 

Linn,  J. — On  the  Ist  day  of  June,  1860,  Reynolds  &  Go.  ob- 
tained a  judgment  in  an  amicable  action  of  debt,  in  the  Common 
Pleas  of  Centre  county  against  Daniel  Irvin  and  Thomas  Burn- 
side  for  $1302  39.  On  the  13th  day  of  the  same  month,  the 
defendants  gave  bail  for  a  stay  of  execution  under  the  Act  of 
1836,  which  stay  will  not  expire  until  the  4th  Monday  of 
August  next.  Thomas  Burnside,  one  of  the  defendants,  now 
(June  22,  1861)  applies  by  petition  for  a  further  stay  under  the 
Act  of  21st  May,  1861.  This  application  is  resisted  by  the 
plaintiffs,  on  the  ground  that  a  stay  having  already  been  obtained 
by  the  defendants  under  the  Act  of  1836,  by  giving  security,  the 
surety  is  bound  by  the  terms  of  his  recognisance  to  pay  the 
judgment  on  failure  of  the  defendants  to  make  payment,  at  or 
before  the  expiration  of  the  stay,  and  that  a  further  stay  of 
execution,  such  as  is  prayed  for  in  the  petition,  would  impair  the 
obligation  of  the  surety's  contract,  and  hence  an  extension  of 
the  Act  of  1861,  by  construction,  to  a  case  like  the  present 
would  be  unconstitutional.  It  seems  plain  to  us  that  the  effect 
of  granting  this  petition  unconditionally  would  be  to  impair,  if 
not  to  destroy  the  obligation  of  the  recognisance ;  for  a  release 
of  the  principal,  or  an  authoritative  suspension  of  legal  remedies 
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against  him,  would  release  the  bail.     An  essential  part  of  the 
surety's  undertaking  is  that  the  principal  debtors  shall  pay  the 
judgment  when  the  stay  runs  out.    Now  if  the  creditor  by  any 
binding  contract,  or  the  law  in  the  exercise  of  its  authority,  re- 
lieves the  defendants  from  their  obligation  to  pay  at  the  period 
stipulated,  and  postpones  payment  until  a  future  day,  it  is  quite 
apparent  that  the  surety  would  be  no  longer  bound  by  a  recog- 
nisance, the  condition  whereof  is  that  the  defendants  shall  per- 
form an  act  from  which  they  have  been  excused  by  the  agree- 
ment of  the  creditor  or  the  supremacy  of  law :  2  Bl.  Com.  840. 
A  construction  of  the  Act  of  1861  that  would  lead  to  such  a  re- 
sult, would  be  plainly  in  violation  of  the  10th  section  of  the  9th 
article  of  the  Constitution,  which  prohibits  the  several  states 
from  passing  laws  impairing  the  obligation  of  contracts.     A 
proposition  so  manifest  needs  not  the  aid  of  authority,  and  if 
such  consequences  are  to  flow  from  granting  the  petition  it  must 
be  refused.     If  we  pay  regard  to  the  plain  and  unequivocal 
language  of  the  statute  and  consider  the  causes  which  impelled 
the  legislature  to  afford  this  measure  of  relief  to  a  community 
extensively  engaged  in  enterprises  that  involve  a  large  number 
of  citizens  in  a  general  indebtedness,  which  is  to  some  extent  the 
result  of  our  too  liberal  credit  system,  we  are  forced  to  the  con- 
clusion that  the  intention  was  to  grant  to  all  debtors  a  respite 
and  a  refuge  from  the  pursuit  of  their  creditors  for  one  year, 
upon  such  terms  and  conditions  as  the  act  prescribes.    Whatever 
errors  the  legislature  may  have  committed  in  some  of  the  pro- 
visions of  the  statute  gotten  up  and  passed  in  the  hours  and  ex- 
citement of  the  recent  extra  session,  the  general  design  of  the 
act  is  eminently  humane  and  proper,  and  its  provisions  and 
directions  should  be  carried  out  by  courts  and  judges  and  magis- 
trates in  the  spirit  of  liberal  benevolence  which  gave  it  birth. 
But  whilst  we  pay  due  regard  to  the  manifest  intention  to  shield 
the  unfortunate  debtor  from  the  unrelenting  rapacity  of  his  cred- 
itors, care  must  be  taken  that  we  do  not  trench  upon  rights 
secured  by  the  Constitution,  that  must  not  be  abridged  or  im- 
paired by  legislative  enactment. 

A  statute  whi^h  is  constitutional  on  its  face  and  in  its  general 
tenor  and  design,  may  be  unconstitutionally  administered.     We 
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need  no  better  illuBtration  of  this  principle  than  that  afforded 
by  the  case  in  hand,  were  we  to  grant  this  petition  withoat  limit 
or  qualification.  The  Act  of  1861  provides  that  a  stay  of  exe- 
cution shall  be  awarded  on  all  judgments  remaining  unsatisfied, 
or  which  may  be  obtained  within  six  months  after  its  passage ; 
and  by  the  4th  section  the  provisions  of  the  act  are  made  to  ap- 
ply to  all  judgments  in  which  a  sale  by  judicial  process  has  not 
been  actually  made.  That  these  general  provisions  are  not  in 
themselves  unconstitutional  may  be  inferred  from  the  cases  of 
Ghadwick  v.  Moore,  8  W.  &  S.  49,  and  Chaffee  v.  Michael,  7 
Casey  282.  If,  then,  the  act  be  in  itself  constitutional,  it  is  our 
duty  faithfully  to  carry  it  out,  so  as  to  give  the  relief  that  it  is 
intended  to  afford,  wherever  it  can  be  done  without  infringing 
upon  vested  rights  in  applying  it  to  particular  cases.  Can  we  do 
so  here  ?  The  petitioner  claims  the  benefit  of  the  act  as  a  judg- 
ment debtor.  The  plaintiffs  resist  his  application,  because  the 
liability  of  the  surety  will  be  impaired.  Admitting  the  reasona- 
bleness and  force  of  this  objection,  the  petitioner  proposes  that  in 
addition  to  furnishing  real  security,  as  directed  and  specified  in 
the  1st  section  of  the  act,  he  will  procure  and  place  on  file  an 
instrument  in  writing,  under  the  hand  and  seal  of  the  surety,  by 
which  he  will  engage  to  abide  by  and  perform  the  condition  of 
his  recognisance,  notwithstanding  the  granting  of  a  further  stay. 
This  would  seem  fully  and  fairly  to  obviate  the  objection,  by 
preserving  the  recognisance  in  all  its  original  force  and  vigor. 
Supposing  this  to  be  done  in  such  way  as  will  effectually  pre- 
serve unimpaired  and  undisturbed  all  the  rights  and  legal  reme- 
dies of  the  plaintiffs  against  the  present  bail,  we  cannot  see  any- 
thing to  prevent  the  petitioner  from  claiming  a  stay  of  execution 
under  the  Act  of  1861,  which  is  accordingly  awarded  to  him, 
upon  his  causing  to  be  executed,  approved  by  the  court  or  a 
judge  thereof,  in  vacation,  and  placed  on  file  in  the  prothono- 
tary's  office,  an  instrument  of  writing,  under  the  hand  and  seal 
of  the  present  surety,  by  which  he  will  become  bound  to  the 
plaintiffs,  that  in  the  event  a  further  stay  is  granted,  as  provided 
for  in  this  petition,  he  will  stand  to,  abide  by  and  perform  all  and 
singular  the  conditions  and  obligations  of  his  recognisance,  en- 
tered into  on  the  ISth  of  June,  1860,  in  the  same  manner  and 
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with  like  effect  aa  though  such  further  stay  had  not  been  granted ; 
we  being  of  opinion  that  the  petitioner  is  seised  of  real  estate 
within  Centre  county,  subject  to  be  sold  for  the  payment  of  said 
judgment,  worth,  at  a  fair  valuation,  a  sum  sufficient  to  pay  and 
satisfy  the  same,  over  and  above  other  encumbrances,  and  the 
amount  exempt  by  law  from  levy  and  sale  on  execution. 


In  the  District  Court  of  Allegheny  County. 
RoBiKSON  V.  The  0.  &  P.  Railroad  Company. 

(Vol.  VIIL,  p.  410.     1861.) 

Property  in  the  hands  of  a  receiyer  appointed  by  a  court  of  chancery  is  not 
iiitble  to  seizare  and  sale  under  execution  on  a  judgment  at  law. 

BuLS  to  show  cause  vrhy  levy,  &c.,  should  not  be  set  aside. 

Hampton^  for  the  rule. — 1st.  That  the  property  levied  upon 
is  the  general  business  office  of  said  companies  in  the  city  of 
Pittsburgh,  is  necessary  and  convenient  for  the  management  of 
the  affairs  of  said  companies,  is  part  of  said  railroads,  and  as 
such  is  not  the  subject  of  levy  and  sale  under  the  law  of  Penn- 
sylvania. 2.  That  all  the  rights,  powers,  privileges  and  liabili- 
ties of  said  Ohio  and  Pennsylvania  Raiboad  Company  were  by 
the  joint  legislation  of  the  states  of  Ohio  and  Pennsylvania  trans- 
ferred to,  and  vested  in  the  Pittsburgh,  Fort  Wayne  and  Chicago 
Railroad  Company,  prior  to  the  making  of  the  levy  in  this  case ;  and 
that  prior  also  to  the  same,  the  property  in  dispute,  and  all  other 
property  of  said  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad 
Company,  was  given  into  the  custody  of  a  receiver,  under  an 
order  of  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  and  said  receiver  (W.  B.  Ogden)  was  duly  recog- 
nised as  such  in  the  state  of  Pennsylvania,  by  an  order  in  equity 
of  the  Circuit  Court  for  the  Western  District  of  Pennsylvania, 
and  entered  into  possession  of  the  property  levied  upon,  and  has 
ever  since  been  in  the  possession  thereof.    That  by  reason  of  the 

VOL.  II. — Al 
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appointment  of  said  receiver,  and  his  having  the  custody  of  said 
property,  he  cannot  be  disturbed  in  the  enjoyment  thereof  by  a 
sale. 

Cited  16  sec.  of  Oen.  Railroad  Law  of  Ohio,  p.  12 ;  Ammant  v. 
T.  R.  Co.,  18  S.  &  R.  210 ;  Canal  Co.  v.  Bonham,  9  W.  &  S. 
27 ;  Monaghan  v.  Philadelphia,  4  Casey  210 ;  Coe  v.  Pennock  & 
Hart,  6  Am.  Laiv  Reg.  27 ;  Albany  City  Bank  v.  Schemmerhom, 
9  Paige  Ch.  472 ;  8  Paige  888 ;  9  Vesey  835 ;  7  Paige  618 ;  Reed 
V.  Penrose's  Exrs.,  12  Casey  227. 

Mr.  ShalcTy  eantrdj  cites  Young  v.  Taylor,  2  Binn.  227 ; 
Harrison  v.  Wain,  9  S.  &  R.  818 ;  6  Selden  (N.  Y.)  142 ;  Hub- 
bard V.  Guild,  2  Duer  685 ;  U.  S.  Ann.  Dig.  vol.  9,  227,  §  524 ; 
Wiswall  V.  Sampson,  14  How.  52. 

The  opinion  of  the  court  was  delivered,  July  1861,  by 

Williams,  A.  J. — This  is  a  rule  to  show  cause  why  the  levy, 
condemnation,  and  all  subsequent  proceedings  thereon  should  not 
be  set  aside. 

The  facts  material  to  the  determination  of  the  question  raised 
by  this  rule  are  as  follows : 

On  the  2d  of  May,  1856,  James  Robinson,  the  plaintiff,  insti- 
tuted an  action  of  assumpsit  in  this  court  against  the  Ohio  and 
Pennsylvania  Railroad  Company,  and  on  the  20th  of  October, 
1857,  obtained  an  award  in  his  favor  against  the  said  company 
for  the  sum  of  $6728 ;  upon  which  a  writ  of  fi.  fa.  to  November 
Term,  1860,  was  issued,  and  on  the  16th  of  October,  1860,  by 
virtue  of  said  execution,  a  levy  was  made  on  a  lot  of  ground 
situate  on  the  north  side  of  Fifth  street,  in  the  third  ward  of  the 
city  of  Pittsburgh,  having  a  three  story  brick  building  erected 
thereon,  which  was  condemned  by  the  sheriff's  inquest  on  the 
27th  of  December,  1860,  and  thereupon  a  writ  of  vend.  ex.  was 
issued  to  January  Term,  1861,  for  the  sale  thereof. 

The  property  levied  on  was  purchased  by  the  Ohio  and  Pennsyl- 
vania Railroad  Company,  for  the  purpose  of  establishing  therein 
a  general  office  for  the  transaction  of  its  business,  and  at  the  date 
of  the  institution  of  the  plaintiff's  action  was  occupied  as  the 
principal  office  of  the  company,  with  the  exception  of  the  cellar 
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and  first  floor,  which  had  been  previously  leased  to  Robinson  & 
Co.  for  a  carpet  store,  and  who  are  still  the  lessees  thereof. 

By  articles  of  agreement  bearing  date  the  6th  of  May,  1856, 
ratified  by  the  Ohio  and  Indiana  Railroad  Company,  June  24th, 
1856,  by  the  Fort  Wayne  and  Chicago  Railroad  Company,  June 
26th,  1856,  and  by  the  Ohio  and  Pennsylyania  Railroad  Com- 
pany, the  2d  of  July,  1856,  the  said  companies,  in  pursuance  of 
Acts  of  Assembly  of  the  several  states  by  which  they  were  incor- 
porated, were  consolidated  under  the  name  and  style  of  the  Pitts- 
burgh, Fort  Wayne  and  Chicago  Railroad  Company,  and  the 
title  to  the  property  levied  on  (inter  alia)  thereby  became  vested 
in  the  said  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  Com- 
pany, subject  to  the  debts,  liabilities,  and  duties  of  the  Ohio  and 
Pennsylyania  Railroad  Company  to  the  same  extent  as  if  said 
debts,  liabilities  and  duties  had  been  contracted  by  the  said  Pitts- 
burgh, Fort  Wayne  and  Chicago  Railroad  Company.  Upon  the 
ratification  of  the  agreement  for  the  consolidation  of  the  several 
companies  as  aforesaid,  the  Pittsburgh,  Fort  Wayne  and  Chicago 
Railroad  Company  took  possession  of  the  property  levied  on  ancf 
occupied  the  same,  with  the  exception  of  the  part  leased  to 
Robinson  &  Co.,  as  its  principal  ofEce,  and  continued  to  occupy 
the  same  until  the  18th  of  January,  1860,  when  William  B.  Ogden, 
who  had  been  appointed  receiver  of  said  Pittsburgh,  Fort  Wayne 
and  Chicago  Railroad  Company  by  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Northern  District  of  Ohio,  and  also  by  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
Pennsylvania,  in  certain  proceedings  in  equity  in  said  courts 
against  said  company  at  the  suit  of  certain  creditors  thereof,  took 
possession  of  the  lot  and  building  levied  on,  together  with  all  the 
other  property,  real  and  personal,  belonging  to  said  company, 
and  at  the  date  of  the  levy  in  this  case  had,  and  still  has,  the  cus- 
tody and  possession  of  said  property  as  receiver  as  aforesaid,  and 
occupies  the  same  as  a  principal  office  for  the  transaction  of  the 
company's  business. 

Is  this  property  liable  to  be  seized  and  sold  on  plaintiff's  exe- 
cution while  it  is  in  the  custody  of  the  receiver  ?  Under  the 
proviso  in  the  consolidating  acts  the  plaintiff's  judgment  must  be 
regarded  and  treated  as  a  judgment  against  the  Pittsburgh,  Fort 
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Wayne  and  Chicago  Railroad  Company,  and  his  right  to  seize 
and  sell  the  property  levied  on  is  the  same  as  it  urould  be  if  his 
judgment  and  execution  irere  directly  against  this  company. 
Is  the  property  then  liable  to  seizure  and  sale  on  a  judgment  and 
execution  of  this  court  nrhile  it  is  in  the  possession  of  the  receiver 
appointed  by  the  Circuit  Court  ? 

The  case  of  Wiswall  v.  Sampson,  14  How.  U.  S.  52,  is  decisive 
of  this  question.  It  was  there  ruled  that  where  real  estate  is  in 
the  custody  of  a  receiver,  appointed  by  a  court  of  chancery,  a 
sale  of  the  property  under  an  execution  issued  by  virtue  of  a 
judgment  at  law  is  illegal  and  void,  and  passes  no  title  to  the 
purchaser.  A  mortgagee  or  judgment  creditor  having  a  prior 
lien  on  the  property,  if  desirous  of  enforcing  it  against  the  estate 
ufter  it  has  been  taken  into  the  care  and  custody  of  the  court  by 
the  appointment  of  a  receiver,  must  first  obtain  leave  of  the  court 
for  this  purpose,  and  the  court  will  permit  him  to  be  examined 
jpro  interesse  sua  and  direct  a  master  to  inquire  into  the  circum- 
stances, whether  his  judgment  is  an  existing  unsatisfied  demand, 
•or  as  to  the  priority  of  the  lien,  &c.,  and  take  care  that  the  fund 
be  applied  accordingly.  Where  the  law  gives  priority  of  lien  it 
will  be  protected  and  preserved  in  chancery.  The  plaintiflT, 
therefore,  if  his  judgment  is  a  prior  lien  on  the  property,  is  not 
without  remedy,  as  the  case  cited  clearly  shows.  It  may  be  that 
A  sale  on  his  writ  would  occasion  no  interference  with  the  posses* 
sion  of  the  receiver,  and  no  contempt  of  the  authority  of  the 
court  by  which  he  was  appointed,  but  this  court  having  the  con- 
trol of  its  own  process  ought  not  to  permit  it  to  be  used  for  an 
illegal  and  void  purpose,  and  the  rule  must,  therefore,  be  made 
absolute. 

This  view  of  the  law  renders  it  unnecessary  to  consider  the 
question  presented  by  the  facts  of  this  case,  viz. :  Whether  under 
that  provision  of  the  defendants'  charter,  which  makes  it  the 
company's  duty  to  establish  a  principal  office  at  some  point  on 
the  line  of  the  road,  the  property  purchased  and  occupied  by  the 
company  as  a  principal  office  for  the  transaction  of  its  business, 
though  not  on  the  immediate  line  of  its  road  but  convenient 
thereto,  is  liable  to  be  seized  and  sold  on  plaintiff's  execution  ? 
Perhaps  it  would  not  be  difficult  to  show  that  there  is  the  same 
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reason  for  holding  the  principal  office  of  a  railroad  company 
exempt  from  levy  and  sale  on  execution  as  there  is  for  the  ex- 
emption of  the  rolling  stock  and  other  equipments  of  its  road. 
But  it  is  not  necessary  to  discuss  this  question. 

Rule  absolute. 


In  the  Common  Plea%  of  Luzerne  County. 

DOTRO  V.  DOTRO  AND  WiFE. 

(Vol.  VIIL,  p.  411.     1861.) 

A  judgment  entered  on  the  note  of  a  married  woman  for  the  purchase-money 
of  real  estate,  will  not  be  stricken  off,  unless  she  rescinds  the  contract  and 
re-conreys  the  land  to  the  grantor. 

Rule  to  show  cause  why  judgment  shall  not  be  stricken  off  as 
to  Ellen  Dotro. 

CoKTNGHAM,  P.  J. — ^It  is  agreed  that  EUen  Dptro  is,  and  was 
at  the  time  of  giving  the  note  upon  which  this  judgment  is  en- 
tered)  a  married  woman,  the  wife  of  Charles  Dotro.  It  is  fur- 
ther agreed  that  the  note  was  given  to  secure  the  price  of  a  piece 
of  land,  conveyed  in  consideration  of  it  by  deed  to  the  said  Ellen, 
at  the  same  time ;  which  land  she  still  holds  and  claims,  and  we 
have  no  intimation  to  us  but  that  she  still  intends  to  do  so.  The 
present  application  shows,  however,  that  while  she  intends  to 
keep  the  land,  she  would  prefer  not  to  be  bound  to  pay  for  it. 
If  the  present  rule  be  made  absolute,  she  would  thus,  by  a  tech- 
nical objection,  be  enabled  to  practice  what,  it  is  not  using  harsh 
language  to  say,  would  be  a  gross  fraud ;  or  rather,  she  is  asking 
the  court  to  place  her  in  a  situation  where  she  may  commit  this 
fraud.  If  we  can  do  it,  it  will  be  better  to  save  her  from  the 
temptation. 

If  she  should  desire  to  avoid  her  contract  by  rescinding,  we 
would  free  her  from  all  liability  for  the  price,  duly  reconveying 
to  the  grantor.  But  administering  the  law  here,  as  we  profess 
to  do,  in  equity,  we  cannot  aid  her  to  defraud  the  party  out  of 
land  and  money  both.    It  is  true,  she  cannot  keep  the  land,  if 
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she  refuses  to  pay  for  it,  on  the  ground  of  corerture,  as  decided 
in  Heacock  v.  Fly,  2  Harris  540 ;  hut  if  she  and  her  hushand 
should  sell  to  a  iond  fide  purchaser,  \fithout  notice,  actual  or 
legal,  the  right  to  the  land  might  be  transferred. 

While  we  fully  recognise  the  principle  decided  in  Clyde  v. 
Eeister  et  uz.,  8  Casey  85,  that  a  judgment  note  on  land  given 
by  a  married  woman,  to  encumber  property  actually  belonging  to 
her,  is  invalid  and  void,  as  well  since  the  Married  Woman's  Act 
of  1848  as  before ;  yet  we  still  think  she  may  charge  her  real 
estate,  conveyed  to  her,  with  an  encumbrance  for  the  purchase- 
money,  agreed  to  be  given  to  secure  the  payment,  and  executed 
or  completed  simultaneously  with  the  deed  for  the  land.  The 
later  decisions  have  given  us  no  reason  to  doubt  the  propriety  of 
the  opinion  Of  Chief  Justice  Lewis,  in  Patterson  v.  Robinson,  1 
Casey  88. 

In  conformity  with  that  decision,  we  refuse  to  make  the  rule 
herein  absolute,  but  will  modify  the  judgment  as  to  Ellen  Dotro, 
so  as  to  confine  its  lien  and  collection  only  to  the  property,  to 
secure  the  purchase-money  of  which  it  was  given,  and  to  dis- 
charge it  otherwise  as  to  any  other  property  of  the  said  Ellen 
Dotro. 

We  direct  the  plaintiff's  attorney  to  file  as  of  the  records  of 
the  case,  a  description  of  the  property  above  referred  to,  as  the 
property  liable  for  the  payment  of  this  debt. 

See  Robinson  v,  Patterson,  1  Pittsb.  63,  and  cases  cited  in  note. 


In  the  District  Court  of  Allegheny  Caun^. 
Hates  v.  Kennedy  bt  al. 

(Vol.  IX.,  p.  33.    1861.) 

1.  The  owners  of  a  steamboat  are  liable,  as  common  carriers,  for  the  loss  of 
freight  occasioned  bj  collision  with  another  boat,  eren  though  it  occur 
without  default  on  the  part  of  the  owners  or  those  navigating  the  carrier 
boat. 

2.  But  where  the  bill  of  lading  contracts  to  deliyer  safelj,  "  the  unaroidable 
dangers  of  the  rirer  nayigation  excepted,*'  and  loss  hj  collision  occurs  without 
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default  of  the  carrier  boat,  the  loss  is  within  the  exception,  and  the  owners 
of  the  boat  are  not  liable,  even  though  the  collision  was  occasioned  hj  the 
negligence  of  those  nayigating  the  other  boat. 
3.  The  phrases  "  perils  of  the  sea/'  "  dangers  of  the  riyer,"  and  "  dangers  of 
the  rlTer  nayigation,"  discussed. 

The  plaintiffs  had  shipped  on  the  Nat  Holmes  from  the 
port  of  Wheeling  for  St.  Louis,  two  carriages,  which  the  defend- 
ants, by  the  bill  of  lading,  contracted  to  deliver  safely  and  in  good 
order,  ^^  the  unavoidable  dangers  of  the  river  navigation  and  fire 
excepted."  While  descending  the  Ohio  (then  at  high  water) 
near  Aurora,  Ind.,  the  Nat  Holmes,  in  the  proper  place,  hav- 
ing given  the  usual  signals,  and  using  all  possible  means  to  avoid 
the  collision,  was  run  into  by  the  David  Gibson  ascending  the 
river,  and  both  boats  were  immediately  sunk,  and  the  carriages 
in  question  were  thereby  lost.  Suit  was  brought  against  the 
owners  of  the  Nfat  Holmes  to  recover  the  value  of  the  car- 
riages, and  on  the  trial  of  the  case,  the  jury  found  for  the  plain- 
tiffs in  the  sum  of  $489,  subject  to  the  opinion  of  the  court  on  the 
question  of  law  reserved,  as  to  the  liability  of  the  defendants 
under  the  exception  in  the  bill  of  lading,  there  having  been  no 
default  on  the  part  of  those  navigating  the  Nat  Holmes,  but 
negligence  on  the  part  of  those  navigating  the  David  Gibson. 

HamOion  and  Achesmj  for  plaintiffs. — As  common  carriers  the 
defendants  are  liable,  unless  the  loss  is  occasioned  by  the  act  of 
God  or  public  enemies.  They  are  insurers.  The  exception  in 
the  bill  of  lading  only  applies  to  such  inevitable  accidents  as  are 
not  produced  by  human  agency :  Angell  on  Carriers,  §§  166, 168 
and  notes ;  Blythe  v.  Marsh,  1  McCord  360.  The  loss  by  colli- 
sion is  occasioned  by  human  agency,  and  is  not  within  the  excep- 
tion. The  owners  of  the  carrier  boat  are  liable  to  their  freighters, 
and  have  their  action  over  against  the  delinquent  boat :  Law- 
rence V.  McGregor,  1  Wright  (Ohio)  198. 

Thomas  Hmng,  for  defendants. — As  common  carriers  defend- 
ants are  insurers  and  liable,  but  by  contract  a  common  carrier 
may  limit  his  liability,  for  all  losses  not  occasioned  by  his  own 
default,  but  the  burden  of  proof  is  on  him :   6  W.  &  S.  495. 
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The  plain  import  of  the  terms  of  the  exception  brings  it  within 
this  jcase :  "  perils  of  the  sea  "  and  ^*  dangers  of  the  river  "  will 
include  accidents  arising  from  human  agency  not  the  default 
of  the  carrier:  Flanders  on  Shipping,  §§  305,  806,  307;  Story 
on  Bailments,  §§  497,  512,  514 ;  Smith  v.  Scott,  4  Taunt.  126 ; 
McArthur  v.  Sears,  21  Wend.  190 ;  BuUer  v.  Fisher,  8  Esp.  67 ; 
Aymar  v.  Astor,  6  Caines  267 ;  Abbott  on  Shipping  240,  813. 

The  exception  in  this  case  is  broader  than  ^^  perils  of  the  sea" 
or  "  dangers  of  the  river." 

The  opinion  of  the  court  on  the  question  of  law  reserved,  was 
delivered,  August  10th,  1861,  by 

Williams,  A.  J. — This  is  an  action  to  recover  damages  for 
the  non-delivery  of  a  buggy  and  carriage,  shipped  for  the  plain- 
tiffs on  the  steamboat  Nat  Holmes,  belonging  to  the  defendants. 
The  Nat  Holmes,  when  descending  the  Ohio  river,  below 
Cincinnati,  on  her  way  to  St.  Louis,  without  any  default  on 
the  part  of  her  officers  and  crew,  was  struck  by  the  steamer 
David  Gibson,  coming  up  the  river,  and  immediately  sunk 
with  all  her  cargo,  and  the  plaintiff's  buggy  and  carriage  were 
lost.  It  is  admitted  that,  under  the  circumstances,  no  ordinary 
care,  skill  or  diligence  could  have  prevented  the  collision  with 
the  David  Oibson;  but  there  was  negligence  on  the  part  of 
the  officers  and  crew  navigating  the  latter  boat,  which  led  to  the 
collision. 

The  question  is  as  to  the  liability  of  the  defendants  for  the 
loss  of  plaintiff's  buggy  and  carriage.  As  common  carriers,  they 
are  clearly  liable  for  the  loss,  unless  relieved  by  the  exception  in 
the  bill  of  lading.  Is  the  loss  then  within  the  exception  of  ^^  the 
unavoidable  dangers  of  the  river  navigation?"  What  is  the 
import  and  meaning  of  this  phrase  ?  What  are  the  unavoidable 
dangers  intended  by  the  exception  ?  Are  they  only  such  inevi- 
table perils  or  accidents  as  are  attributable  to  natural  causes ;  or 
do  they  embrace  other  unavoidable  perils  or  accidents  of  an 
extraordinary  nature  attributable  to  human  agency  and  causes 
other  than  those  that  are  natural. 

The  exception  of  "perils  of  the  sea"  is  common  in  bills  of 
lading  of  carriers  by  sea.    Justice  Story,  in  his  commentaries  on 
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the  Law  of  Bailments,  §  512,  says :  "  What  is  the  precise  import  of 
this  phrase  is  not,  perhaps,  very  exactly  settled.  In  a  strict 
sense,  the  words,  ^  perils  of  the  sea,'  denote  the  natural  accidents 
peculiar  to  that  element ;  but  in  more  than  one  instance  these 
words  haye  been  held  to  extend  to  events  not  attributable  to 
natural  causes.  Thus,  they  haye  been  held  to  include  captures 
by  pirates  on  the  high  seas,  and  losses  by  collision  of  two  ships, 
where  no  blame  is  imputable  to  either,  or  at  all  events  where  none 
is  imputable  to  the  injured  ship."  Among  other  authorities  cited 
in  the  note  in  the  margin,  is  the  case  of  Buller  v,  Fisher,  8  Esp. 
67,  where  Lord  Eenyon  ruled  that  a  loss  from  a  ship's  run- 
ning foul  of  another  by  misfortune  is  a  loss  by  perils  of  the  sea, 
and  within  the  exception  of  ^^  perils  of  the  sea"  in  the  ship's  charter- 
party. 

"  The  import  of  the  phrase  *  dangers  of  the  river,'  like  that  of 
*  perils  of  the  sea,' "  says  Mr.  Angell,  in  his  Treatise  on  the  Law 
of  Carriers,  §  168,  "is  not,  perhaps,  very  exactly  settled." 
And  afler  referring  to  the  fact  that  the  exception  has  received 
the  particular  attention  of  the  Supreme  Court  of  Alabama,  and 
that  in  Jones  v.  Pitcher,  8  Stew.  &  Port.  185,  176,  the  court 
considered  that  "  the  perils  of  the  sea  and  of  the  river  "  are  so 
nearly  allied,  that  they  may  be  considered  the  same,  except  in 
the  few  instances,  in  which  the  reason  differs,  he  proceeds  to  say : 
"  That  there  is  a  distinction  between  perils  of  the  ^  navigation ' 
and  '  the  act  of  God,'  in  bills  of  lading,  is  considered  to  be  settled, 
and  that  the  bill  of  lading  may,  in  transportation  by  water, 
introduce  exceptions  not  existing  by  the  common  law,  which 
seems  to  be  asserted  in  Aymar  v.  Astor.  In  Johnson  v.  Friar,  4 
Yerg.  48,  it  was  held,  that  the  expression  ^dangers  of  the 
river  excepted,'  in  bills  of  lading,  meatit  only  such  as  no  human 
skill  or  foresight  could  have  guarded  against.  In  other  words,  it 
means  all  unavoidable  accidents,  for  which  common  carriers  by 
the  general  law  are  not  excused,  unless  they  arise  from  ^  the  act 
of  God.'  The  distinction  in  Gordon  v.  Buchanon,  5  Yerg.  72, 
is  expressly  taken,  for  in  that  cajse  it  is  said,  that  the  act  of  God 
^  means  disasters  with  which  the  agency  of  man  has  nothing  to 
do,  such  as  lightning,  tempests  and  the  like.'  The  ^  perils  of  the 
river '  includes  something  more :  '  Many  disasters  which  would 
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not  come  within  the  definition  of  the  act  of  Grod,  would  fall  within 
the  exception  in  this  receipt.  Such,  for  instance,  as  losses  occa- 
sioned by  hidden  obstructions  in  the  river,  newlj  placed  there, 
and  of  a  character,  that  human  skill  or  foresight  could  not  have 
discovered  and  avoided.' " 

So  too,  in  McArthur  v.  Sears,  21  Wend.  200,  Cowen,  J.,  m 
delivering  the  opinion  of  the  court  says :  ^^  But  it  seems  clearly 
to  me,  from  authorities  I  have  been  able  to  consult,  that  the  ex- 
pression perils  or  danger  of  the  sea,  or  dangers  of  the  river,  &c., 
will  be  found  to  allow,  in  several  cases,  human  agency  and  other 
causes  to  excuse  a  loss,  which  cannot  be  allowed  in  favor  of  com- 
mon carriers,  without  giving  up  the  rigorous  obligation  imposed 
upon  them  by  the  policy  of  the  law."  And  in  NeaJ  v.  Saunders, 
2  Sm.  &  M.  578,  the  court  say :  ^^  This  exception  (^  dangers  of 
the  river')  has  the  effect  to  exempt  the  carrier  from  losses 
arising,  not  only  from  natural  causes,  but  from  accidents  which 
are  usually  considered  as  peculiar  to  the  river."  But  in  White- 
sides  V.  Thurlkill,  12  Sm.  &  M.  590,  the  very  point  raised  in 
this  case  is  expressly  decided.  That  was  an  action  to  recover 
damage  for  injury  done  to  thirty  bales  of  cotton,  shipped  by 
Thurlkill  upon  a  flat-boat  belonging  to  Whitesides.  The  bill  of 
lading  was  in  the  usual  form,  agreeing  to  deliver  the  cotton  in 
Mobile  in  good  order,  the  dangers  of  the  river  excepted.  The 
boat  was  descending  the  river  below  Dunopolis,  in  the  night, 
when  a  steamboat,  likewise  going  down,  struck  the  flat-boat, 
knocked  off  some  of  the  planks  and  sunk  it.  The  cotton  was  re- 
covered and  sent  to  Mobile,  but  in  a  damaged  condition.  And 
it  was  there  ruled  that  a  common  carrier  may,  by  express  stipu- 
lation in  his  contract,  limit  the  extent  of  his  liability  at  common 
law ;  and  by  the  exception  of  the  bill  of  lading,  of  ^'  dangers  of 
the  river,"  this  common  law  responsibility  is  so  far  modified, 
that  the  carrier  boat  making  the  exception  will  not  be  liable  for 
an  injury  to  the  article  carried,  caused  by  collision  with  another 
boat,  without  fault  on  the  part  of  the  carrier  boat  or  its  hands ; 
and  hence,  it  was  held  erroneous  to  instruct  the  jury,  that  the 
defendant  was  liable,  unless  the  loss  was  occasioned  by  inevita- 
ble accident,  by  which  was  meant  such  an  accident  or  casualty 
as  no  human  foresight  could  have  guarded  against ;  but  the  jury 
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should  have  been  told  that  the  defendant  was  not  liable,  if  the 
loss  arose  without  fault  on  his  part,  or  that  of  the  hands  upon 
his  boat ;  but  if  they  had  been  guilty  of  negligence,  or  might 
hare  prevented  the  loss  by  the  exercise  of  reasonable  skill  and 
diligence,  then  he  would  be  liable.  On  the  other  hand  in  Blythe 
V.  Marsh,  1  McCord  860,  as  condensely  reported  in  the  note  to 
§  166  in  Angell  on  Carriers,  where  the  Planter's  Friend,  in 
attempting  to  pass,  came  in  contact  with  the  None-Such  and 
sunk  her,  in  an  action  brought  by  the  owner  of  a  quantity  of 
rice  shipped  on  board  the  None-Such,  which  was  lost,  upon  a 
bill  of  lading,  in  the  usual  form,  ^^  excepting  the  dangers  of  the 
sea,"  it  was  held,  that  the  collision  was  the  result  of  negligence, 
in  the  management  of  one  or  both  the  vessels,  and  that  the 
owners  of  the  None-Such  were  in  either  case  liable  to  the 
shipper — ^that  a  collision  which  would  excuse  the  carrier  must  be 
such  as  could  not  be  avoided  by  human  prudence  and  skill. 

I  have  not  been  able  to  lay  my  hand  on  the  volume  containing 
the  report  of  this  case,  and  must,  therefore,  take  it  at  second  hand. 
But  as  condensed  by  Mr.  Angell  it  would  seem  to  be  in  conflict 
with  Suller  v.  Fisher;  Whitesides  v.  Thurlkill,  and  the  other 
authorities  to  which  reference  has  been  made.  The  weight  of 
authority,  as  it  seems  to  me,  is  decidedly  in  favor  of  the  doctrine 
laid  down  in  Whitesides  t;.  Thurlkill,  that  a  loss  from  collision  is 
within  the  exception,  if  it  occurs  without  the  fault  of  the  owner, 
or  the  hands  upon  the  carrier  boat,  and  cannot  be  prevented  by 
the  exercise  of  reasonable  skill  and  diligence  on  their  part. 

The  parties  must  have  intended  something  by  the  exception  in 
the  bill  of  lading.  Did  they  intend  less  than  is  implied  by  the 
plain  and  obvious  meaning  of  the  words,  ^'  unavoidable  dangers 
of  the  river  navigation  ?"  Is  not  the  danger  of  collision  one  of 
the  unavoidable  dangers  of  the  river  navigation,  as  much  so,  as 
the  danger  of  running  upon  a  concealed  snag  or  hidden  stone  in 
the  channel  of  the  river,  brought  down  and  deposited  there  by  a 
recent  flood  ?  That  a  loss  in  such  case  would  be  within  the  ex- 
ception of  "  the  dangers  of  the  river"  is  clearly  implied  in  White- 
sides  V.  Russell,  8  tV.  &  S.  44.  But  it  seems  to  me  that  ^'  dan- 
gers of  the  river  navigation"  is  a  phrase  of  larger  import  than 
^'  dangers  of  the  river,"  and  that  it  clearly  embraces  dangers  by 
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collifiion,  where  there  has  been  no  fault,  or  want  of  ordinary  care 
and  skill  on  the  part  of  those  navigating  the  injured  boat.  The 
judgment  must,  therefore,  be  in  favor  of  the  defendants  on  the 
reserved  question. 

And  now,  to  wit,  August  10, 1861,  this  case  came  on  to  be 
heard  at  the  last  term  of  the  court  on  the  question  of  law  re- 
served on  the  trial,  and  was  argued  by  counsel,  and  upon  con- 
sideration thereof,  it  is  now  ordered  that  judgment  be  entered  in 
favor  of  the  defendants  on  the  said  reserved  question  non  obstante 
veredicto. 

Affirmed,  5  Wright  378. 


In  the  Common  Ple<u  of  Clinton  County. 
Thatcher  &;  Woodroff  v.  Dickinson  &  Snyder. 

(Vol.  IX.,  p.  41.     1861.) 

Where  a  defendant  is  selied  of  real  estate  in  the  coantj  in  which  an  original 
judgment  is  obtained  against  him,  sufficient  to  entitle  him  to  a  sta/  of  eze* 
cation  under  the  Act  of  21st  May,  1861,  he  will  be  entitled,  by  reason  of 
such  seisin,  to  a  staj  in  any  other  county  in  the  state  to  which  the  judg- 
ment may  be  transferred. 

The  following  opinion  was  delivered,  July,  1861,  by 
Linn,  P.  J. — The  question  for  decision  here  is  whether,  in 
case  the  defendants  are  seised  of  real  estate  in  Clearfield  county, 
where  the  original  judgment  was  obtained,  sufficient  to  entitle 
them  to  a  stay  of  execution  under  the  Act  of  2l8t  May,  1861, 
they  will  be  entitled,  by  reason  of  such  seisin,  to  a  stay  in  this 
(Clinton)  county,  whither  the  same  has  been  transferred  in  pur- 
suance of  the  provisions  of  the  Act  of  16th  April,  1840.  The 
plaintiff}'  counsel  contend  that  the  judgment  so  transferred  has 
the  same  force  and  effect,  so  far  as  concerns  execution  process,  in 
this  county  as  if  it  had  been  originally  entered  there,  and  hence 
he  deduces  an  argument  that  the  defendants  can  obtain  a  stay 
only  by  entering  bail,  they  having  no  real  estate  in  Clinton 
county.    We  do  not  so  read  the  law.    The  Act  of  Assembly 
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under  which  the  stay  is  claimed  provides  that  such  stay  shall  be 
granted,  if,  in  the  opinion  of  the  conrt  haying  jurisdiction  of 
such  judgment,  or  a  judge  thereof  in  vacation,  the  defendant  is 
possessed  of  real  estate  within  the  county  where  the  judgment 
was  obtained,  or  within  any  other  county  to  which  the  said  judg- 
ment shall  have  been  transferred,  subject  to  be  sold  for  the  pay- 
ment of  such  judgment,  worth,  at  a  fair  valuation,  a  sum  sufScient 
to  pay  and  satisfy  the  same,  over  and  above  other  encumbrances 
and  the  amount  exempted  from  levy  and  sale  on  execution.  The 
plaintiffs  construe  this  language  to  mean  that  a  defendant  must 
have  real  estate  in  the  county  where  the  stay  is  applied 
for,  and  that  it  is  not  sufficient  that  he  prove  a  seisin  of 
land  in  another  county,  bound  by  the  lien  of  the  judgment, 
which  is  sufficient  in  value  to  satisfy  the  requirements  of  the 
act.  Such  a  construction  would,  we  think,  be  unreasonable  and 
inconsistent  with  the  liberal  spirit  of  the  statute.  The  Act  of 
21st  March,  1806,  gave  a  stay  of  execution,  ^^  if  the  defendant 
in  the  opinion  of  the  court  was  possessed  of  real  estate  worth  the 
amount  of  such  judgment,  clear  of  all  encumbrances."  Under 
this  act  it  was  held  that  a  defendant  could  claim  stay  of  execu- 
tion as  a  freeholder  only  where  he  had  real  estate  in  the  county 
where  the  judgment  was.  obtained,  limiting  the  general  words  so 
as  to  answer  the  intent  of  the  law :  Commonwealth  v.  Meredith, 
5  Binn.  482.  This  act  was  supplied  by  the  codified  Act  of  1886, 
which  expressed  in  plain  and  unambiguous  language,  what  the 
court  had  held  to  be  the  design  of  the  Stay  Law  of  1806  ;  that  the 
defendant  must  be  ^^  possessed  of  an  estate  in  fee  simple,  within 
the  respective  county."  This  latter  act  constitutes  the  basis  of 
the  Stay  Laws,  which  have  been  since  passed  to  afford  temporary 
relief  in  times  of  unusual  commercial  embarrassment,  most  of  the 
statutes  on  the  subject  being  similar  in  their  general  provisions 
and  differing  only  in  details.  But  the  Act  of  16th  April,  1840, 
gave  rise  to  new  questions  touching  the  right  to  a  stay  of  execu- 
tion ;  and  in  a  case  wherein  a  defendant  claimed  a  stay  under  the 
Act  of  18th  October,  1857,  it  was  held  that,  when  a  judgment 
has  been  transferred  from  one  county  to  another,  and  execution 
process  issued  thereon,  a  stay  of  execution  granted  in  the  county 
where  originally  entered,  does  not  affect  the  process :  Baker  v. 
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King,  2  Grant  254.    This  cose  was  decided  bj  the  Sapreme 
Court  in  1859.     The  doctrine  therein  asserted  puts  a  defendant 
to  the  necessity  of  following  a  judgment  obtained  against  him, 
into  every  county  where  the  plaintiff  might  please  to  transfer  the 
record,  and  there  enter  bail,  if  he  be  not  possessed  of  real  estate 
in  such  latter  county,  otherwise  execution  may  be  issued.    Hence 
were  a  plaintiff  disposed  to  vex  or  annoy  his  debtor,  he  could 
compel  him  in  order  to  obtain  an  effectual  stay  to  give  security 
in  ten,  twenty  or  even  more  counties  in  the  state  for  the  same 
debt.     The  general  intent  and  meaning  of  all  our  statutes  pro- 
viding for  a  stay  of  execution,  is  that  a  stay  shall  be  granted  to 
a  defendant  for  a  specified  period,  if  the  plaintiff's  debt  is  fully 
secured.     This  seems  just  and  reasonable,  and  promotive  of  pub- 
lic convenience.    The  inconvenience  likely  to  result  to  a  defend- 
ant, by  a  transfer  of  judgment  under  the  Act  of  1840,  according 
to  the  ruling  in  Baker  v.  King,  tupra^  is  such  as  would  seem  to 
invoke  legislative  interference,  and  we  cannot  but  think  that  the 
peculiar  phraseology  of  the  Act  of  1861,  wherein  it  differs  from 
the  previous  Acts  of  1886  and  1857,  was  intended  to  meet  the 
case.     The  act  says  that  there  shall  be  a  stay  ^^  where  the  defend- 
ant is  possessed  of  real  estate  within  the  respective  county  or 
counties  in  which  such  judgment  shall  Jiave  been  obtained,  or  in 
any  other  county  within  the  Commonwealth,  to  which  the  said 
judgment  shall  have  been  transferred."     This  latter  alternative  is 
peculiar  to  the  Act  of  1861,  and  is  not  found  in  the  Act  of  1857. 
Now  this  variation  of  expression  was  intended  to  serve  a  purpose ; 
and,  viewing  the  whole  scope  and  design  of  the  act  in  the  light 
of  previous  statutes  and  decisions  thereon,  and  of  the  times  and 
circumstances  which  brought  it  forth,  we  understand  the  legisla- 
ture to  provide,  that,  if  a  defendant  has  the  requisite  amount  of 
real  estate,  bound  by  the  lien  of  a  judgment  in  any  county,  to 
entitle  him  to  a  stay  in  such  county  where  the  real  estate  is 
situated,  he  is  entitled  by  virtue  thereof  to  a  stay  upon  the  same 
judgment,  in  any  other  county  in  the  state  where  the  same  may 
be  entered  of  record.    Any  other  construction  would  seem  to  us 
to  be  at  variance  with,  not  only  the  evident  meaning  and  inten-' 
tion,  but  also  with  the  plain  language  and   directions  of  the 
statute. 
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It  appears  that  Mr.  Dickinson,  one  of  the  defendants,  is  seised 
of  real  estate  in  Clearfield  county,  where  the  judgment  was  origi- 
nally obtained,  sufScient  in  value,  in  our  opinion,  to  entitle  him  to 
a  stay  of  execution,  under  the  Act  of  21st  of  May,  1861 ;  as  we 
construe  its  meaning  and  intention,  a  stay  of  execution  is,  there- 
fore, awarded  to  the  defendants  in  the  judgment  within  stated  as 
entered  of  record  in  Clinton  county,  for  one  year  from  the  date 
thereof,  viz.:  from  the  time  at  which  the  same  was  originally 
obtained;  and  the  sheriff  of  ^ycoming  county  is  directed  to 
return  the  writ  of  test  fieri  facias  issued  thereon  accordingly. 


In  the  Supreme  Court  of  Pennsylvania. 
Mukpht's  Assignment. 

(Vol.  IX.,  p.  60.     1861.) 

An  assignAient  to  a  trustee  for  the  benefit  of  a  part  of  the  assignee's  creditors 

must  be  recorded. 

Ebrob  to  Common  Pleas  of  Northampton  county. 

The  opinion  of  the  court  was  delivered  by 

WooDWABD,  J. — The  assignment  of  15th  December,  1858,  by 
John  W.  Murphy  to  James  M.  Porter,  Jr.,  was  upon  the  express 
^^  trust  that  the  said  James  M.  Porter,  Jr.,  shall  retain  all  moneys 
I  owe  him ;  and  out  of  the  residue,  shall  pay  William  B.  Hensen, 
the  debt  I  owe  to  him,  and  out  of  the  residue,  if  any,  pay  to  A. 
&  P.  Roberts,  a  debt  that  I  owe  to  them."  The  instrument  is  for- 
mal and  was  duly  sealed  and  witnessed.  It  establishes  a  trust  in 
Porter  for  the  benefit  of  himself  and  the. other  creditors  named. 
That  it  was  a  partial  assignment  in  respect  either  of  the  debtor's 
estate  or  of  his  whole  list  of  creditors,  makes  it  none  the  less  an 
assignment  in  trust  for  the  benefit  of  the  creditors  who  are  speci- 
fied in  it.  That  such  an  instrument,  unrecorded,  is  void,  against 
a  subsequent  attaching  creditor,  is  shown  by  the  Acts  of  Assembly 
and  the  adjudged  cases  referred  to  in  the  argument. 
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to  the  proximate  cause,  and,  if  occasioned  bj  a  peril  insured  against,  is 
trithin  the  policy,  although  the  remote  cause  may  be  the  negligence  of  the 
assured,  his  servants  or  agents.  The  simple  fact  of  negligence  in  either, 
howeyer  great  In  degree,  is  no  defence  to  the  nnderwriter. 
3.  Where  there  is  no  eridence  that  turpentine,  by  means  of  which  the  boat 
was  set  on  fire,  was  carried  without  the  license  required  by  the  Act 
of  Congress,  the  legal  presumption  is  that  the  requirements  of  the  law  in 
this  respect  was  complied  with. 

This  was  an  action  of  covenant  on  a  policy  of  insurance. 
The  history  of  the  case  is  fully  given  in  the  opinion,  %r\fra. 

Barton,  Shinn  and  Penney^  for  plaintiflfs. 

Woods  and  WHUamay  for  defendants* 

The  opinion  of  the  court  was  delivered  August  81, 1861,  by 
Williams,  A.  J. — This  is  an  action  of  covenant,  brought  by 
Waldo  Marsh,  for  the  use  of  James  Rees  and  others,  against  the 
Citizens'  Insurance  Company,  upon  a  policy  of  insurance,  bear- 
ing date  the  13th  of  April,  1858,  issued  by  the  said  company, 
causing  the  said  Waldo  Marsh  (loss  if  any  payable  to  James 
Rees),  to  be  insured  in  the  sum  of  $5000,  upon  the  one-fourth  of 
the  side-wheel  steamboat  Ocean  Spray,  whereof  the  said  Waldo 
Marsh  was  then  master :  Beginning  the  adventure  upon  the  said 
steamboat,  lost  or  not  lost,  at  noon,  April  2, 1858,  and  to  con- 
tinue and  endure  until  the  2d  of  May,  or  until  notified  by  James 
Bees ;  in  consideration  of  a  premium  at  the  rate  of  12  per  cent 
per  annum.  *  Qlie  insurance,  specified  in  the  policy,  is  a  general 
insurance  to  navigate  the  Ohio  river  and  its  tributaries;  the 
Mississippi  river  at  and  between  Keokuk,  Iowa,  and  New  Or- 
leans, La.,  and  the  Illinois  river,  as  said  streams  are  usually 
navigated  by  boats  of  her  class ;  and  the  adventures  and  perils 
insured  against  are  of  the  seas,  lakes,  rivers,  fires,  enemies, 
pirates,  assailing  thieves  and  all  such  losses  and  misfortunes 
which  shall  come  to  the  hurt,  detriment  or  damage  of  the  said 
steamboat  Ocean  Spray,  according  to  the  true  intent  and  meaning 
of  the  policy ;  and  it  is  agreed  that  the  company  shall  not  be 
liable  for  any  loss  or  damage  arising  from  or  occasioned  by  the 
said  steamboat  being  unduly  laden,  nor  for  any  loss  or  damage 
arising  from  or  occasioned  by  the  bursting  of  boilers,  the  col- 
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lapsing  of  flues,  or  the  derangement  or  the  breaking  of  the  en- 
gine or  machinery,  or  any  consequences  resulting  therefrom, 
unless  the  same  be  caused  by  unavoidable  external  violence. 
The  policy  also  contains  various  other  stipulations  and  conditions, 
such  as  are  usual  in  marine  policies,  'which  it  is  not  necessary  to 
specify  or  notice.  The  agreed  value  of  the  boat  was  $80,000, 
and  the  agreed  amount  of  other  insurance  thereon,  $15,000. 

Prior  to  the  issuing  of  the  policy,  the  said  Waldo  Marsh,  by 
indenture  bearing  date,  duly  executed,  acknowledged  and  re- 
corded, the  28d  of  April,  1857,  in  the  ofGlce  of  the  Surveyor  and 
Inspector  of  the  Revenue,  &c.,  in  and  for  the  port  of  Pittsburgh, 
had  mortgaged  the  said  steamboat  Ocean  Spray  to  James  Rees, 
in  trust,  to  secure  to  the  said  James  Rees,  W.  Richardson, 
Thornburg  &  Boyd,  and  their  respective  endorsees,  the  payment 
of  certain  promissory  notes  drawn  by  the  said  Waldo  Marsh, 
bearing  even  date  with  the  said  indenture,  and  payable  as  fol- 
lows, viz. : 

Three  to  the  order  of  James  Rees  for  $1740  each,  payable 
respectively  at  four,  six  and  nine  months ;  being  the  balance  due 
him  for  building  and  furnishing  the  engines  and  boilers  of  the 
said  steamboat  Ocean  Spray. 

Two  to  the  order  of  W.  Richardson  for  $1150  each,  at  four 
and  eight  months ;  being  the  balance  due  him  for  building  and 
furnishing  the  cabin  and  joiner  work  of  said  steamboat. 

Two  to  the  order  of  Thornburg  &  Boyd  for  $850  each,  payable 
at  six  and  eight  months ;  being  the  balance  due  the  said  firm  for 
the  painting  and  glazing  of  the  said  steamer  Ocean  Spray. 

One,  if  not  two,  of  the  notes  payable  to  the  order  of  James 
Rees,  was  subsequently  endorsed  and  delivered  to  William  Barn- 
hill  &  Co..  The  notes  to  the  order  of  W.  Richardson  were  en- 
dorsed to  W.  F.  Ewing  &  Co.,  and  the  notes  to  Thornburg  & 
Boyd  were  endorsed  to  R.  B.  Sellers  &  Co.,  and  are  now  held  by 
said  endorsees  respectively. 

After  the  endorsement  and  delivery  of  the  notes  as  aforesaid, 
James  Rees,  on  the  81st  of  October,  1857,  with  the  consent  of 
the  endorsees,  assigned  the  mortgage  to  Jared  M.  Brush,  of  the 
firm  of  William  Barnhill  &  Co.,  for  the  special  purpose  of  enabling 
him,  as  their  attorney  in  fact,  to  collect  the  amount  of  their  re- 
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spective  claims,  and  to  satisfy  the  said  mortgage.  Mr.  Brush 
proceeded  to  St.  Louis,  \rhere  the  boat  then  was,  and  there  re* 
ceived  from  Captain  Marsh  the  sum  of  $1000,  which  is  all  that 
has  been  paid  on  account  of  said,  claims.  Qlie  notes  and  mort- 
gage were  afterwards  sent  to  Messrs.  Thomas  &  Sharp,  attorneys 
at  law  of  St.  Louis,  for  collection  and  foreclosure,  who  instituted 
the  necessary  proceedings  for  this  purpose ;  and  upon  Captain 
Marsh's  voluntary  appearance  and  confession,  judgment  was  ob- 
tained for  the  amount  due  with  a  decree  for  the  sale  of  the  boat. 

Captain  Marsh  then  proposed  to  the  said  attorneys,  in  order  to 
obtain  time  for  the  payment  of  the  judgment,  and  to  prevent,  if 
possible,  a  sale  of  the  boat,  to  assign  to  Mr.  Rees,  for  the  bene- 
fit of  the  parties  in  interest,  two  policies  of  insurance  on  the 
boat— one  issued  by  the  Quaker  City  Insurance  Company  for 
$5000,  which  would  expire  on  the  1st  of  April,  1858,  and  the 
other  issued  by  the  Delaware  Mututual  Insurance  Company  for 
$8000,  which  would  expire  on  the  16th  of  April,  1858 — and  in 
furtherance  of  the  proposition,  and  because  he  could  not  assign 
the  policies  without  the  consent  of  the  said  insurance  companies, 
he  delivered  them  to  the  said  attorneys,  authorizing  them  to  send 
the  same  to  Mr.  Rees  for  renewal  at  his  expense,  promising 
to  pay  the  premium  therefor,  with  the  suggestion  that  if  Mr. 
Rees  did  not  consider  these  offices  entirely  safe,  he  was  at  liberty 
to  insure  the  same  amount  in  any  good  offices  as  security  for 
the  said  judgment. 

Accordingly,  Messrs.  Thomas  &  Sharp,  on  the  18th  of  March, 
1858,  wrote  to  Mr.  Rees  informing  him  that  judgment  had  been 
obtained  for  the  amount  due  with  a  decree  for  the  sale  of  the 
boat,  of  Marsh's  proposition  and  request  for  indulgence,  enclos- 
ing the  policies  and  suggesting  the  propriety  of  having  them 
renewed,  or  new  ones  issued,  making  the  loss,  if  any,  payable  to 
himself,  and  advising  the  extension  of  the  indulgence  requested 
by  Marsh  if  consistent  with  a  due  regard  to  his  own  and  the 
others'  interests.  Mr.  Rees  exhibited  this  letter  to  the  secretary 
of  the  Citizens'  Insurance  Company  when  ho  made  application 
for  the  policy  in  this  case,  who  endorsed  an  acceptance  thereon, 
in  terms  and  conditions  similar  to  those  contained  in  the  policy 
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subsequently  issued  and  delivered  to  Bees,  and  upon  whicli  this 
action  is  broaght. 

The  steamboat  Ocean  Spray  was  destroyed  by  fire  on  the  .22d 
of  April,  1858,  on  the  Mississippi  river,  three  or  four  miles 
above  St.  Louis,  while  on  her  way  to  Peoria.  She  left  the  port 
of  St.  Louis  between  four  .  and  five  o'clock  in  the  afternoon,  in 
charge  of  Waldo  Marsh,  captain  and  owner,  and  at  the  time  of 
the  casualty,  was  racing  with  the  Hannibal  City,  which  had 
started  from  St.  Louis  about  the  same  time,  bound  for  Keokuk. 
When  the  Ocean  Spray  left,  she  had  but  ^^a  small  head"  of 
steam,  as  the  captain  was  intending  to  land  about  a  mile  and  a 
half  above,  and  take  on  board  a  quantity  of  salt;  but  when  the 
boats  commenced  racing,  this  intention,  at  the  solicitation  of  the 
passengers,  was  abandoned ;  and  in  order  to  get  up  steam  a  small 
quantity  of  rosin  was  at  first  used  for  the  purpose  of  igniting 
and  increasing  the  combustion  of  the  wood  and  coal ;  and  then, 
upon  the  suggestion  of  a  passenger  who  had  a  barrel  of  turpen- 
tine on  board,  the  captain  after  consulting  the  engineer,  and 
being  advised  that  the  turpentine  would  not  be  dangerous  if  pro- 
perly used,  gave  orders  for  its  use.  The  barrel  of  turpentine 
was  taken  out  of  the  hold  by  the  mate  and  some  of  the  hands, 
and  placed  in  front  of  the  furnace,  about  fifteen  or  eighteen  feet 
from  the  furnace  doors.  The  mate  then  knocked  out  the  head  of 
the  barrel,  and  dipped  out  two-thirds  of  a  bucket  of  the  turpen- 
tine, and  sprinkled  or  poured  it  over  the  coal  in  the  box  near  the 
furnace.  Some  of  the  hands,  and  some  of  the  passengers  also, 
dipped  a  number  of  sticks  of  wood  into  the  barrel  of  turpentine 
immersing  and  saturating  them  with  the  fluid,  and  threw  them 
upon,  or  at  the  side  of  the  box  of  coal  near  the  furnace.  Some 
of  the  wood  and  coal  thus  covered  with  the  turpentine,  was 
thrown  into  the  furnace;  and  shortly  after  in  again  opening  the 
furnace  doors  to  stir  up  the  fire,  some  burning  coals  fell  down 
upon  the  saturated  wood  setting  it  on  fire.  Efforts  were  made  to 
throw  the  burning  wood  overboard,  but  it  was  found  impossible  to 
do  this,  as  the  wood  had  become  almost  instantaneously  envdoped 
in  the  flames.  Orders  were  then  given  to  remove,  or  throw 
overboard  the  barrrel  of  turpentine,  but  in  the  attempt,  the 
barrel  was  upset  and  its  contents  poured  out.     The  turpentine, 
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as  it  ran  down  the  deck  to  the  burning  wood,  took  fire,  and  as 
the  fluid  ran  the  flame  followed,  and  a  few  moments  all  that  part 
of  the  boat  was  ablaze.  The  pilot  ran  the  boat  to  the  Missouri 
shore,  but  the  flames  spread  with  such  rapidity  that  the  passengers 
had  barely  time  to  escape.  Four  or  five  were  drowned,  and  in  a 
short  time  the  boat  was  burned  to  the  water's  edge,  and  the  burn- 
ing hulk  floated  down  the  current. 

The  company  refused  to  pay  the  insurance  on  the  ground  that 
the  loss  was  occasioned  by  the  misconduct  of  the  captain  and 
crew  acting  under  his  orders,  and  thereupon  this  action  was  brought 
to  recover  for  the  use  of  the  mortgage  creditors  the  sum  insured. 

The  declaration  contains  two  counts :  The  first  count  sets  out 
the  policy  at  length,  and  alleges  its  execution  and  delivery  by 
the  defendant  to  the  plaintifi*,  on  the  18th  of  April,  1858 ;  and 
avers  that,  on  the  22d  of  April,  1858,  on  the  Mississippi  river 
between  Keokuk,  Iowa,  and  New  Orleans,  La.,  to  wit :  abont 
five  miles  above  St.  Louis,  Missouri,  the  said  steamboat  Ocean 
Spray  caught  fire  and  was  burned,  and  became  and  was  a  total  loss . 

'the  second  count  sets  out  an  application  by  James  Rees, 
creditor,  &c.,  to  the  proper  officers  and  agents  of  the  said  in* 
surance  company  to  insure  him  against  loss  by  accident  or  danger 
to  the  said  steamboat  Ocean  Spray,  whereby  his  security  for  the 
said  debt,  owed  by  the  said  Waldo  Marsh,  owner,  &c.,  and  se- 
cured by  a  mortgage  on  the  said  steamboat,  should  be  lost ;  and 
alleges  the  execution  and  delivery  by  the  said  company  to  him 
of  the  policy  mentioned  in  the  first  count,  on  the  day  and  year 
aforesaid,  whereby  the  said  company  covenanted  and  agreed  to 
pay  him  the  said  sum  mentioned  therein,  in  case  the  said  steam- 
boat should  be  lost,  and  avers  that,  on  the  22d  of  April,  1858, 
at  or  near  St.  Louis,  Missouri,  the  said  steamer  Ocean  Spray 
caught  fire  and  was  consumed,  and  became  a  total  loss. 

The  defendant  pleaded  covenants  performed  absqtie  hoc,  Ac., 
and  upon  the  trial  of  the  issue  the  forgoing  facts  were  developed 
by  the  evidence. 

A  number  of  points  were  submitted  by  the  counsel  on  both  sides, 
upon  which  they  prayed  the  instruction  of  the  court  to  the  jury. 

But  the  court  declined  to  charge  the  jury  on  the  questions  of 
law  presented  by  the  counsel,  reserving  the  same  for  the  con- 
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sideration  of  the  court  in  banc,  and,  as  it  was  agreed  by  the  said 
counsel  that  there  was  no  dispute  in  regard  to  the  total  loss  of 
the  said  boat  by  fire,  on  the  22d  of  April,  1858,  nor  as  to  the 
▼alue  thereof,  or  the  interest  of  the  insured  therein — ^proof  of  loss 
and  proof  of  interest,  &;c.,  to  the  assurers,  as  required  by  the 
policy,  all  of  which  were  admitted,  the  court  submitted  three 
questions  of  fact  to  the  jury  for  their  determination,  viz. : — 

I.  Was  the  loss  of  the  steamboat  Ocean  Spray  occasioned  by 
the  fault  or  negligence  of  the  legal  plaintiff,  Waldo  Marsh,  cap- 
tain and  owner  of  said  boat  7 

II.  If  so,  did  such  fault  amount  to  gross  negligence,  reckless- 
ness, or  wilful  misconduct  7 

m.  Was  the  said  steamboat  lost  without  any  fraudulent  intent 
on  the  part  of  the  said  Waldo  Marsh  to  destroy  the  said  boat  ? 

And  directed  the  jury  to  assess  the  damages  arising  from  the 
said  loss,  subject  to  the  opinion  of  the  court  in  banc,  upon  the 
question  reserved,  viz. : — ^whether  the  plaintiff,  under  the  plead- 
ings and  the  admitted  facts  in  the  case,  the  application  and  the 
acceptance  thereof,  and  the  policy  and  mortgage  given  in  evi- 
dence, is  entitled  to  recover  the  said  damages  on  the  finding  of 
the  jury  upon  the  questions  of  fact  submitted  to  their  deter- 
mination ? 

And  in  answer  to  the  said  questions  submitted  for  their  de- 
termination, the  jury  found : 

I.  That  the  loss  of  the  steamboat  Ocean  Spray,  mentioned  in 
the  policy  sued  on,  was  occasioned  by  the  fault  or  negligence  of 
the  legal  plaintiff,  Waldo  Marsh,  captain  and  owner  thereof. 

II.  That  the  fault  of  the  said  captain,  in  this  behalf,  did 
amount  to  gross  negligence,  but  not  to  recklessness,  or  wilful 
misconduct. 

in.  That  the  said  steamboat  was  lost  without  any  fraudulent 
intent  on  the  part  of  the  said  Waldo  Marsh  to  destroy  the  said 
boat. 

And  the  jury  assessed  the  damages  at  $5659  50,  which  they 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon 
the  question  of  law  reserved. 

Is  the  plaintiff,  then,  upon  the  reserved  question,  entitled  to  a 


Digitized  by  VjOOQiC 


280  MAKSH  v.  INSUEANCE  CO. 

judgment  for  the  amount  found  by  the  jury  ?  His  counsel  con- 
tend that  he  is,  on  two  grounds : 

I.  The  policy  was  intended  to  be,  and  is,  an  insurance  of  the 
mortgage  interest  of  James  Rees,  in  his  own  right  and  as  a 
trustee,  in  the  steamboat  Ocean  Spray. 

n.  The  loss  of  the  said  steamboat  by  fire  was  one  of  the  perils 
insured  against. 

And  therefore,  on  both  grounds,  the  defendant  is  liable  for  the 
loss  although  occasioned  by  the  gross  negligence  of  the  captain 
and  owner. 

The  defendants'  counsel,  on  the  other  hand,  contend  that  the 
company  is  not  liable  for  the  loss,  and  that  the  plaintiff  is  not 
entitled  to  recover  therefor : 

I.  Because  the  insurance  contracted  for  in  the  policy,  is  an  in- 
surance of  the  interest  of  Waldo  Marsh,  as  owner  of  the  one- 
fourth  of  the  steamboat  Ocean  Spray,  and  not  an  insurance  of 
the  mortgage  interest  or  lien  of  the  mortgage  creditors. 

II.  The  loss  of  the  said  boat  by  fire  was  occasioned  by  the 
gross  negligence  of  the  captain  and  owner. 

What  then  was  the  contract  as  evinced  by  the  policy  in  this 
case  ?  Who  were  the  parties  thereto,  and  what  was  its  subject- 
matter  ?  Was  the  contract  with  the  owner  or  with  the  mortgagee, 
to  whom  the  loss  was  made  payable  ?  Was  it  the  interest  of  the 
owner,  or  the  interest  of  the  mortgage  creditor,  that  was  insured  ? 
Undoubtedly  the  purpose  and  object  of  the  insurance,  as  between 
the  owner  and  mortgagee,  was  the  protection  and  security  of  the 
interest  of  the  latter,  and  the  underwriter  was  informed  of  this 
when  the  proposal  for  the  policy  was  made  and  accepted.  But 
the  motive  inducing  a  contract,  or  the  collateral  purpose  to  be 
subserved  thereby,  does  not  necessarily  determine  its  nature  and 
character.  It  may  help  to  determine  its  meaning  where  the 
language  is  doubtful  or  obscure.  But  where  the  parties  to  the 
contract  are  expressly  named,  its  subject-matter,  stipulations  and 
conditions  clearly  defined,  neither  the  motive  inducing  the  con- 
tract, nor  the  collateral  use  to  be  made  thereof  can  be  allowed 
to  control  or  vary  its  interpretation.  The  contract  in  this  policy 
was  clearly  with  the  owner.  It  was  his  interest  that  was  insured. 
It  matters  not  that  the  insurance  was  effected,  in  his  absence,  at 
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the  instance  of  Rees,  to  whom  the  loss  was  made  payable.  Rees 
was  bat  the  agent  of  the  owner  in  making  the  contract,  and  his 
appointee  to,  receive  the  money,  in  case  of  a  loss.  And,  there- 
fore, if  the  owner  cannot  recover  for  the  loss  in  question,  there 
can  be  no  recovery  in  his .  name  for  the  use  of  his  appointee : 
State  Mutual  Fire  Insurance  Company  v.  Roberts,  7  Casey  488. 
Doubless  the  latter,  by  reason  of  his  participation  in  the  con- 
tract, and  because,  by  its  express  terms,  the  loss  is  made  payable 
to  him,  might  maintain  an  action  therefor  in  his  own  name :  Esling 
V.  Zantsinger,  1  Harris  50 ;  Myers  v.  The  Keystone  Mutual  Life 
Insurance  Company,  8  Casey  268 ;  but  the  undertaking  to  pay 
the  appointee  was  an  undertaking  collateral  to,  and  dependent 
upon  the  principal  undertaking  to  insure  the  owner,  and  the  right 
of  the  former,  being  wholly  derivative,  cannot  exceed  the  right  of 
the  latter  under  whom  he  claims :  per  Harris,  J.,  in  Grosvenor 
V,  The  Atlantic  Mutual  Insurance  Company,  17  N.  Y.  891.  And 
this  brings  us  to  the  consideration  of  the  main  question  in  this 
case:  Is  the  company  liable  for  the  loss  of  the  boat  by  fire, 
occasioned  by  the  gross  negligence  of  the  insured  ?  If  the  negli- 
gence were  of  so  gross  a  character  as  to  border  closely  on  fraud, 
or  to  amount  to  wilful  misconduct,  the  underwriter  would  not  be 
liable  for  the  loss :  Chandler  v.  Worcester  Mutual  Fire  Insurance 
Company,  8  Cush.  828.  But  the  jury  in  this  case  have  found 
that  the  negligence  of  the  insured  did  not  amount  to  reckless- 
ness, or  wilful  misconduct ;  and  that  there  was  not  a  fraudulent 
intent  on  his  part  to  destroy  the  boat.  By  recklessness,  the  jury 
must  have  understood  something  more  than  gross  negligence — ^as 
importing  a  rash  and  culpable  disregard  of  the  obvious  conse- 
quences of  one's  acts,  and  as  synonymous  with  wilful  misconduct. 
So  that  by  the  finding  of  the  jury  we  have  the  case  of  a  loss 
occasioned,  not  by  the  wilful  misconduct  or  fraud  of  the  insured, 
but  by  his  gross  negligence.  The  only  question,  therefore,  is, 
whether  the  underwriter  is  liable  for  a  loss  occasioned  by  the 
gross  negligence  of  the  insured. 

Whatever  may  be  the  conflict  between  the  earlier  and  later 
cases,  it  se^ns  to  be  now  settled,  that  the  mere  negligence  of  the 
assured,  however  great  in  degree,  will  not  operate  as  a  discharge 
of  the  liability  of  the  underwriter.    In  the  absence  of  fraud  or 
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wilful  misconduct,  the  loss  is  to  be  attributed  to  the  proximate 
cause,  and,  if  occasioned  by  a  peril  insured  against,  is  within  the 
policy,  although  the  remote  cause  may  be  the  negligence  of  the 
insured,  his  servants  or  agents:  Patapsco  Insurance  Company 
t;.  Coulter,  8  Peters  222 ;  Columbia  Insurance  Company  v,  Law- 
rence, Id.  517 ;  Waters  v.  Merchants'  Louisville  Insurance  Com- 
pany, 11  Id.  218 ;  Mathews  v.  Howard  Insurance  Company, 
18  Barb.  234 ;  Hynds  v.  Schenectady  County  Mutual  Insurance 
Company,  16  Id.  119 ;  Gates  v.  Madison  County  Mutual  In- 
surance Company,  1  Selden  469 ;  Mathews  v.  Howard  Insurance 
Company,  1  Eeman  9 ;  Delano  v.  Bedford  Insurance  Company, 
10  Mass.  855;  Copeland  v.  New  England  Marine  Insurance 
Company,  2  Mete.  482 ;  Catlin  v.  Springfield  Fire  Insurance 
Company,  1  Sumn.  484;  Williams  v.  Suffolk  Insurance  Company, 
8  Id.  276 ;  Perrin  v.  Protection  Insurance  Company,  11  Ohio 
147 ;  St.  Johns  v.  American  Insurance  Company,  1  Duer  871 ; 
Walker  v.  Maitland,  5  B.  &  Ad.  171 ;  Shaw  v.  Robberds,  6  Ad. 
&  E.  75;  Sadler  V.  Dixon,  8  Mees.  &  Wels.  895;  American  In- 
surance Company  v.  Insley,  7  Barr  228. 

Let  us  look  at  some  of  the  authorities.  In  the  case  of  The 
Patapsco  Insurance  Company  v.  Coulter,  Johnson,  Justice,  in 
delivering  the  opinion  of  the  court,  said : — ^^  It  seems  generally 
conceded,  that  in  the  case  of  insurance  against  fire  on  land,  negli- 
gence of  servants  or  of  the  tenant  is  no  defence,  nor  of  the  pro- 
prietor, unless  of  such  a  character  as  to  sustain  the  imputation  of 
fraud  or  design.  And  the  rule  that  a  loss,  the  proximate  cause 
of  which  is  a  peril  insured  against,  is  a  loss  within  the  policy, 
although  the  remote  cause  may  be  the  negligence  of  the  master 
or  mariner,  has  been  affirmed  in  several  cases  in  the  English 
courts." 

In  the  Columbia  Insurance  Company  of  Alexandria  v.  Law- 
rence, it  was  ruled  that  a  loss  by  fire,  occasioned  by  the  mere 
&vlt  or  negligence  of  the  assured,  or  his  servants  or  agents,  and 
without  fraud  or  design,  is  a  loss  within  the  policy,  upon  the  gen- 
eral ground  that  the  fire  is  the  proximate  cause  of  the  loss ;  and 
also  upon  the  general  ground  that  the  express  exceptions  in  policies 
against  fire,  leave  this  within  the  scope  of  the  general  terms  of 
such  policies. 
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The  case  of  Waters  v.  The  Merchants'  Louisyllle  Insurance 
Company,  deserves  special  notice ;  resembling,  as  it  does,  the 
present  in  every  essential  feature.  The  action  was  on  a  marine 
policy,  insuring  the  plaintiff  on  the  steamboat  Lioness,  of  which 
he  was  owner  and  master.  The  terms  and  conditions  of  the 
policy,  and  the  perils  insured  against,  were  in  substance,  the 
same  as  in  the  policy  in  this  case.  The  boat  was  lost  while  in 
charge  of  the  owner,  as  captain,  by  being  blown  up,  and  de- 
stroyed by  means  of  fire,  communicated  to  gunpowder.  In  this 
case,  as  we  have  seen,  the  boat  was  destroyed  while  in  charge  of 
the  owner,  as  captain,  by  means  of  fire  communicated  to  tur- 
pentine. 

The  defendants  filed  six  pleas  to  the  declaration  in  that  case, 
the  first  three  of  which  sufficiently  indicate  the  nature  of  the  de- 
fence set  up. 

1. — ^That  the  officers  and  crew  of  the  Lioness,  at  the  time  of 
her  explosion  and  sinking,  so  negligently  and  carelessly  conducted 
themselves  in  managing  and  attending  to  the  safety  of  the  cargo 
on  board,  that  the  steamboat  was,  by  means  of  fire,  negligently 
and  carelessly  communicated  to  gunpowder  in  the  hold  by  the 
officers  and  crew,  blown  up  and  destroyed. 

2. — That  the  Lioness  was  loaded  in  part  with  gunpowder,  and 
that  the  officers  and  crew,  or  some  of  them,  carelessly  and  negli- 
gently carried  a  lighted  candle  or  lamp  into  the  hold  where  the 
powder  was  stored,  and  negligently  handled  the  candle  or  lamp 
at  the  time  that  the  powder  was  exploded ;  and  thereby  produced 
the  explosion  and  destruction  of  the  said  steamer. 

3. — That  the  Lioness  was  in  part  loaded  with  gunpowder; 
and  the  same  was  so  unskilfully,  negligently,  and  carelessly 
stowed  away  in  the  boat,  by  the  officers  and  crew,  or  some  of 
them,  that  the  gunpowder  took  fire  by  reason  of  the  said  unskil- 
fulness,  negligence,  and  carelessness ;  and  the  boat  was  conse- 
quently lost  and  destroyed  by  explosion. 

The  plaintiff  demurred  to  the  pleas,  and  the  defendants  joined 
in  demurrer. 

On  the  argument  of  the  cause  before  the  judges  of  the  Circuit 
Court,  for  the  district  of  Kentucky,  four  questions  and  points 
occurred,  upon  which  the  judges  were  divided  in  opinion ;  and 
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the  same,  at  the  request  of  the  defendants,  were  stated  and  certi- 
fied to  the  Supreme  Court  for  its  opinion ;  only  two  of  which, 
viz :  the  2d  and  8d,  need  be  noticed  here : 

2d. — Does  the  policy  of  insurance  cover  a  loss  of'  the  boat  by 
fire,  caused  by  the  negligence,  carelessness,  or  unskilfulness  of 
the  master  and  crew  of  the  boat,  or  any  of  them  ? 

8d. — Is  the  allegation  of  the  defendants  in  their  pleas,  or 
either  of  them,  to  the  effect  that  the  fire  by  which  the  boat  was 
lost,  was  caused  by  the  carelessness,  or  the  neglect,  or  unskilful 
conduct  of  the  master  and  crew  of  the  boat,  a  defence  to  this 
action  ? 

It  will  be  perceived  that  these  two  questions  virtually  raise 
but  one  point,  viz :  Whether  a  loss  by  fire,  remotely  caused  by 
the  negligence,  carelessness,  or  unskilfulness  of  the  master  and 
crew  of  the  vessel,  is  a  loss  within  the  true  intent  and  meaning 
of  the  policy. 

In  delivering  the  opinion  of  the  court,  Justice  Story  said :  ^'  If 
we  look  to  the  question  upon  mere  principle,  without  reference 
to  authority,  it  is  difficult  to  escape  from  the  conclusion,  that  a 
loss  by  a  peril  insured  against,  and  occasioned  by  negligence,  is 
a  loss  within  a  marine  policy ;  unless  there  be  some  other  lan- 
guage in  it  which  repels  that  conclusion.  Such  a  loss  is  within  the 
words,  and  it  is  incumbent  upon  those  who  seek  to  make  any 
exception  from  the  words,  to  show  that  it  is  not  within  the  intent 
of  the  policy.  There  is  nothing  unreasonable,  unjust,  or  incon- 
sistent with  public  policy,  in  allowing  the  insured  to  insure  him- 
self against  all  losses  from  any  perils  not  occasioned  by  his  own 
personal  fraud.  It  was  well  observed  by  Mr.  Justice  Bailey,  in 
delivering  the  opinion  of  the  court  in  Bush  v.  The  Royal  Exchange 
Assurance  Company,  2  B.  &  Aid.  79,  after  referring  to  the 
general  risks  in  the  policy,  that  ^  the  object  of  the  assured,  cer- 
tainly, was  to  protect  himself  against  all  the  risks  incident  to  a 
marine  adventure.  The  underwriter  being  therefore  liable,  primd 
facie,  by  the  express  terms  of  the  policy,  it  lies  upon  him  to  dis- 
charge himself.  Does  he  do  so  by  showing  that  the  fire  arose 
from  the  negligence  of  the  master  and  mariners  7'  ^  If  indeed 
the  negligence  of  the  master  would  exonerate  the  underwriter 
from  responsibility,  in  a  case  of  a  loss  by  fire,  it  would  also  in 
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cases  of  a  loss  by  capture,  or  perils  of  the  sea.  And  it  would, 
therefore,  constitute  a  good  defence  in  an  action  upon  a  policy, 
to  show,  that  the  captain  had  misconducted  himself  in  the  navi- 
gation of  the  ship,  or  that  he  had  not  resisted  an  enemy  to  the 
utmost  of  his  power.'  There  is  great  force  in  this  reasoning,  and, 
the  practical  inconvenience  of  carving  out  such  an  implied  excep- 
tion from  the  general  peril  in  the  policy,  furnishes  a  strong 
ground  against  it ;  and  it  is  to  be  remembered,  that  the  exception 
is  to  be  created  by  construction  of  the  court,  and  is  not  found  in 
the  terms  of  the  policy.  The  reasons  of  public  policy,  and  the 
presumption  of  intention  in  the  parties  to  make  such  an  excep- 
tion, ought  to  be  very  clear  and  unequivocal,  to  justify  the  court 
in  such  a  course.  So  far  from  any  such  policy  or  presumption 
being  clear  and  unequivocal,  it  may  be  affirmed  that  they  lean 
the  other  way." 

''  This  is  not  all :  we  must  interpret  this  instrument  accord- 
ing to  the  known  principles  of  the  common  law.  It  is  a  well- 
established  principle  of  that  law,  that  in  all  cases  of  loss  we  are 
to  attribute  it  to  the  proximate  cause :  causa  proxima  rum  remota 
spectatur:  and  this  has  become  a  maxim,  not  only  to  govern 
other  cases,  but  (as  will  be  presently  shown)  to  govern  cases 
arising  under  policies  of  insurance.  If  this  maxim  is  to  be  ap- 
plied, it  disposes  of  the  whole  argument  in  the  present  case;  and 
why  it  should  not  be  so  applied  we  are  unable  to  see  any  rea- 
son." And  the  learned  judge,  after  referring  to  a  number  of 
authorities,  and  alluding  to  the  circumstances  under  which  the 
case  of  the  Columbia  Insurance  Company  of  Alexandria  v.  Law- 
rence came  on  for  argument,  concludes  the  discussion  of  the 
question  in  these  words:  ^^The  court  then  thought,  that  in 
marine  policies,  whether  containing  the  risk  of  barratry  or  not, 
a  loss  whose  proximate  cause  was  a  peril  insured  against,  is 
within  the  protection  of  the  policy,  notwithstanding  it  might 
have  been  occasioned  remotely  by  the  negligence  of  the  master 
and  mariners.  We  see  no  reason  to  change  that  opinion ;  and 
on  the  contrary,  upon  the  present  argument,  we  are  confirmed 
in  it."  And  accordingly,  the  Supreme  Court  ordered  it  to  be 
certified  to  the  Circuit  Court  as  its  opinion :  "  2d,  that  the  policy 
does  ^  cover  a  loss  of  the  boat  by  fire,  caused  by  the  negligence, 
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carelessness,  or  unskilfnlness  of  the  master  and  crew  of  the  boat, 
or  any  of  them.'  ^  Sd,  that  the  allegations  of  the  defendants  in 
their  pleas,  or  either  of  them,  to  the  effect  that  the  fire,  by  which 
the  boat  was  lost,  was  caused  by  the  carelessness,  or  the  neglect, 
or  unskilful  conduct  of  the  master  and  crew  of  the  boat,  is  not  a 
defence  to  this  action/  " 

The  doctrine  of  this  case  has  been  followed  by  the  Supreme 
Court  of  this  state,  in  the  American  Insurance  Company  v. 
Insley,  and  by  the  courts  of  all  the  other  states  where  the  ques- 
tion has  arisen. 

In  Hynds  v.  Schenectady  County  Mutual  Insurance  Com- 
pany, Harris,  Justice,  in  delivering  the  opinion  of  the  court, 
said :  ^^  I  think  the  judge  who  tried  this  cause  has  correctly 
stated  the  law  on  the  question  of  negligence.  The  counsel  for 
the  defendant  is  entirely  mistaken  in  supposing  that  the  general 
principle  which  will  not  allow  a  party,  himself  guilty  of  negli- 
gence, to  recover  for  the  loss  or  injury  to  which  he  has  thus  con- 
tributed, is  applicable  to  an  action  upon  a  policy  of  insurance. 
The  general  doctrine  on  that  subject  is,  that  mere  negligence, 
whether  of  the  insured  or  his  agents  or  servants,  constitutes  no 
defence  for  the  insurers :  Ellis  on  Insurance  72.  In  Waters  v. 
The  Merchants'  Louisville  Ins.  Co.,  11  Peters  213,  it  was  said  by 
Story,  J.,  that  the  doctrine  had  for  a  great  length  of  time  pre- 
vailed, that  losses  occasioned  by  the  mere  fault  or  negligence  of 
the  assured  or  his  servants,  unaffected  by  fraud  or  design,  are 
within  the  protection  of  policies.  The  charge  in  this  case  con- 
tains nothing  more.  The  jury  were  told  that  mere  negligence 
was  not  sufficient  to  defeat  a  recovery ;  that  before  this  ground 
of  defence  could  be  made  available,  there  must  be  evidence  of 
such  a  degree  of  negligence  as  would  evince  a  corrupt  design. 
This  I  understand  to  be  the  well  settled  rule  of  law  on  this  sub- 
ject. If  it  were  not  so,  policies  of  insurance  against  loss  by  fire 
would  be  of  comparatively  little  value ;  for  the  cases  are  few  in 
which  losses  by  fire  cannot  be  traced  to  some  sort  of  carelessness 
or  negligence  on  the  part  of  the  assured,  or  his  family  or  ser- 
vants. It  is  one  of  the  objects  of  insurance  to  protect  the  party 
insured  against  negligence." 

And  in  Gates  v.  Madison  County  Insurance  Company,  Jewett 
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Jastice,  said :  '^  But  another  question  arises  upon  the  evidence 
offered,  namely,  whether  a  loss  arising  from  the  gross  careless- 
ness and  negligence  of  the  insured,  his  servants,  or  others,  is 
irithin  this  policy.  There  can  be  no  doubt  that  one  of  the  ob- 
jects of  insurance  against  fire  is  to  protect  the  insured  from  loss, 
as  veil  against  his  own  negligence  as  that  of  his  servants,  and 
others ;  and,  therefore,  the  simple  &ct  of  negligence  in  either, 
however  great  in  degree,  has  never  been  held  to  be  a  defence  in 
such  policy. 

^^  The  rule  is  well  established,  not  only  in  the  English,  but  in 
the  general  American  Insurance  Law ;  that  in  the  absence  of  all 
fraud,  the  proximate  cause  of  loss,  only,  is  to  be  looked  to ;  and 
the  same  rule  now  prevails  in  marine  insurance." 

Let  these  citations  suffice  to  show  upon  what  grounds  and  how 
firmly  established  in  the  law  of  insurance  is  the  doctrine  that 
where  the  immediate  cause  of  the  loss  is  a  peril  expressly  in- 
sured against,  it  is  no  defence  that  the  mere  negligence  of  the 
assured  or  his  servants,  however  great  in  degree,  occasioned  such 
peril,  or  brought  the  insured  property  within  its  dominion. 

One  or  two  other  positions  taken  by  the  defendant's  counsel 
remain  to  be  noticed,  viz :  that  the  loss  was  occasioned  in  part 
by  the  misconduct  of  the  insured  in  carrying  oil  of  turpentine 
on  board  of  the  boat  without  special  license  therefor,  or  without 
the  guards  and  precautions  prescribed  by  the  Act  of  Congress ; 
and  in  navigating  the  boat  in  a  manner  different  from  that  in 
which  the  Mississippi  river  is  usually  navigated  by  boats  of  her 
class.  It  is  a  sufficient  answer  that  the  jury  have  found  no  facts 
upon  which  to  base  such  a  defence.  They  have  not  found  that 
the  plaintiff  was  carrying  oil  of  turpentine  on  board  of  his  boat 
contrary  to  the  provisions  of  the  Act  of  Congress,  or  that  he  was 
navigating  his  boat  in  a  manner  different  from  that  in  which  the 
Mississippi  river  is  usually  navigated  by  boats  of  the  same  class. 
True,  these  questions  were  not  submitted  to  the  jury  for  their 
determination :  and  why  not  ?  Because  the  court  was  then  of 
the  opinion,  as  now,  that  there  was  no  sufficient  evidence  to 
justify  the  jury  in  finding  either  of  said  allegations  to  be  true,  or 
the  court  in  submitting  them  as  questious  of  fact  to  the  jury  for 
their  determination.     No  notice  was  given  to  the  plaintiff,  by 
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plea  or  otherwise,  that  any  such  defence  would  be  set  up.  No 
eyidence  was  given  to  show,  either  that  the  turpentine  was  car- 
ried without  a  license,  or  that  the  boat  was  not  provided  with 
chests  and  safes  as  required  by  the  act.  There  is  no  l^al  pre- 
sumption that  the  plaintiff  was,  in  this  respect,  violating  the  Act 
of  Congress ;  and  before  the  fact  could  be  legitimately  found  by 
the  jury  the  defendant  was  bound  to  give  some  evidence  to  show 
it :  Thornton  v.  Lance,  4  Camp.  231 ;  2  Greenl.  on  Ev.  §  402. 
The  evidence  in  regard  to  the  barrel  of  turpentine  was  given  not 
for  the  purpose  of  showing  that  it  was  unlawfully  carried  on 
board  of  the  boat,  but  that  it  was  improperly  and  negligently 
used ;  and  that  the  plaintiff  was  guilty  of  misconduct  in  this  re- 
spect.  All  the  evidence  we  have  in  regard  to  the  barrel  of  tur- 
pentine is  that  it  belonged  to  a  passenger,  and  that,  upon  his 
suggestion,  it  was  brought  up  out  of  the  hold  of  the  boat  by  the 
orders  of  the  captain.  There  is  nothing  in  the  evidence  tending 
to  show  that  it  was  not  secured  there,  as  required  by  the  Act  of 
Congress,  or  that  the  plaintiff  had  no  license  for  caxrying  this  as 
well  as  the  other  articles  specified  in  the  act.  The  legal  pre- 
sumption, as  we  have  seen,  is  that  the  plaintiff  had  done  his  duty 
in  the  premises,  and  observed  all  the  requirements  of  the  law. 

So  also  in  regard  to  the  allegation  that  the  boat  was  not  navi- 
gating the  Mississippi  river  as  it  is  usually  navigated  by  boats 
of  her  class.  The  only  evidence  tending  to  support  this  allega- 
tion is  that  which  directly  tends  to  show  that  the  fire,  by  which 
the  boat  was  destroyed,  was  occasioned  by  the  negligence  of  the 
captain  and  crew.  It  is  not  pretended  that  there  is  any  other 
evidence  to  support  this  allegation ;  and  it  is  insisted  that  this  is 
sufficient.  If  this  be  so,  then  the  underwriters  would  not  be 
liable,  in  any  case,  for  a  loss  occasioned  by  the  negligence  of  the 
master  and  crew.  Because  the  very  same  evidence  which  tended 
to  show  that  the  loss  of  the  boat  was  occasioned  by  the  negligence 
of  the  master  and  crew,  would  also  tend  to  show  that  the  boat 
was  not  navigating  the  river,  when  the  loss  occurred,  as  it  is 
usually  navigated  by  boats  of  her  class;  and  if  sufficient  to 
establish  the  one  allegation,  it  would  necessarily  establish  the 
other.    And  so,  upon  defendant's  hypothesis,  the  underwriters 
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would  not  be  liable  for  the  loss  of  a  boat  in  any  case  when  occa- 
sioned by  the  negligence  of  the  master  and  crew. 

The  whole  purpose  and  tendency  of  the  evidence  given  by  the 
defendants,  was  to  show  that  the  loss  of  the  boat  was  occasioned 
by  the  negligence  and  misconduct  of  the  captain  and  owner,  ^d 
the  court  submitted  to  the  jury  for  their  determination  all  the 
questions  legitimately  arising  thereon. 

Let  judgment  be  entered  in  favor  of  the  plaintiff,  on  the  ques- 
tion of  law  reserved,  for  the  amount  found  by  the  jury,  with 
int^est  to  be  computed  thereon  from  the  date  of  the  verdict,  on 
payment  of  the  verdict  fee. 

This  case  as  here  decided  was  reyersed  in  the  Supreme  Gonrt,  5  Wright 
386|  on  the  ground  that  the  "  gross  negligence^'  found  bj  the  jury  was  in  law 
"  misconduct,"  which  was  not  insured  against.  The  opinion  of  Judge  Wil- 
UAMS  is  inserted  here  at  the  request  of  several  members  of  the  bar,  who  deem 
that  its  importance  warrants  its  preservation. 


In  the  District  Court  of  Allegheny  County. 
Pratt,  for  use,  r.  Trunick. 

(Vol.  IX.,  p.  65.     1861.) 

1.  Where  defendant  contracted  to  give  plaintiff  a  railroad  truck  and  a  horse 
in  exchange  for  a  patent  right  assigned  bj  plaintiff,  but  failed  from  want 
of  title  to  deliver  the  truck,  the  plaintiff  cannot  recover  under  a  count  for 
monej  had  and  received. 

2.  The  plaintiff  gShould  file  a  special  count,  averring  the  exchange  agreed  on, 
the  failure  of  title  to  the  truck,  its  value,  and  notice  to  defendant. 

3.  In  order  that  property  given  and  received  as  money  may  be  recovered  as 
money,  the  agreement  to  treat  it  as  such  must  be  clear. 

Smith  ^  Kuhny  for  plaintiff. 

jB.  ^  S.  WbodSy  for  defendant. 

Upon  a  question  of  law  reserved,  which  is  fully  stated  ir^ra, 
the  following  opinion  of  the  court  was  delivered,  August  8d, 
1861,  by 

VOL.  XI. — 19 
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Hampton,  P.  J. — ^It  was  conceded  by  the  learned  counsel  on 
both  sides,  at  the  trial,  that  there  were  no  disputed  fiicts  to  be 
submitted  to  the  jarj;  and  the  question  of  law  reserved  was, 
whether  under  the  pleadings  and  evidence  the  plaintiff  was  en* 
titled  to  recover. 

The  uncontradicted  evidence  discloses  the  following  state  of 
facts : — 

Pratt,  the  legal  plaintiff,  was  the  owner  of  King's  patent  right 
for  making  shingles,  and  proposed  to  sell  the  same  for  the  state 
of  Kentucky  to  John  G.  McCormick,  the  defendant's  son-in-law. 
The  defendant  had  some  time  previously  purchased  from  McCor- 
mick a  ^^  railroad  truck."  It  was  agreed  between  McCormick^ 
Trunick  and  Pratt,  that  Trunick  would  transfer  to  Pratt  the 
title  to  the  truck,  and  McCormick  was  to  pve  Pratt  a  horse,  in 
payment  of  the  patent  right,  which  Pratt  was  to  assign  to 
McCormick. 

Pratt  executed  and  delivered  an  assignment  of  the  patent  to 
McCormick,  who  sent  it  to  Washington  for  record.  At  the  same 
time  Trunick  executed  and  delivered  to  Pratt  the  two  following 
papers,  viz. : — 

PiTTSBUROH,  May  26th,  1858. 
Alvan  H.  Pratt,  Esq.,  Dr. 

To  James  Trukice, 

1  Eight  Wheeled  Railroad  Truck,  at  Homer  Station,  on  the 
P.  Railroad,  in  care  of  Mr.  Wilson  at  said  station.    Price  $500. 

Received  pay  in  fall, 

Jas.  T&ukick. 

Pittsburgh,  May  26, 1858. 
Mr.  Wilson — ^Sir :  Please  let  Mr.  Alvan  H.  Pratt  have  my 
R.  R.  Truck,  as  I  have  sold  the  same  to  him. 

Jas.  Trunick. 

The  horse  was  subsequently  delivered  by  Trunick,  who  had 
him  in  possession.  Sometime  previous  to  this  transaction,  the 
sheriff  of  Indiana  county  had  levied  on  this  truck,  which  was 
found  within  his  bailiwick,  as  the  property  of  McCormick,  at  the 
suit  of  a  judgment  creditor,  which  levy  was  still  in  full  force 
when  Pratt  presented  Trunick's  order,  and  its  delivery  was 
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refused  by  Wilson  on  that  ground.  The  truck  was  subsequently 
sold  by  the  sheriff,  and  was  never  delivered  to  Pratt ;  and  now 
this  suit  is  brought  to  recover  its  value,  after  notice  of  the  fore- 
going facts  to  the  defendant. 

The  defendant  alleged,  but  failed  to  prove,  fraud  or  misrepre- 
sentation on  the  part  of  the  plaintiff  as  to  the  title  or  qualities  of 
the  machine.  The  contract,  so  far  as  its  character  is  disclosed 
by  the  evidence,  was  fairly  entered  into,  and  a  full  performance 
is  shown  on  the  ^art  of  the  plaintiff;  so  that,  in  point  of  fact, 
unless  there  be  some  legal  difficulty  in  the  way,  he  will  be  en- 
titled to  recover.  The  consida^tion,  so  far  as  the  truck  is  con- 
cerned, utterly  failed,  by  reason  of  its  seizure  by  the  sheriff,  as 
before  stated. 

The  defendant  contends  that  the  plaintiff  cannot  recover  under 
his  declaration,  which  is  in  the  common  counts ;  that  he  should 
have  filed  a  special  count,  setting  forth  the  transaction  as  it 
really  was ;  and  this  is  the  only  question  of  any  importance  in 
the  case. 

It  would  undoubtedly  have  saved  both  the  counsel  and  the 
court  some  trouble,  and  rendered  the  plaintiff's  right  to  recover 
much  plainer,  if  a  special  count  had  been  filed,  averring  the  ex- 
change of  the  patent  right  for  the  truck  and  horse,  the  failure  of 
title  to  the  truck,  its  value  and  notice  to  the  defendant.  The 
plaintiff's  counsel,  however,  have  seen  fit  to  rest  their  case  on  the 
count  for  money  had  and  received.  If  this  be  sufficient,  judg- 
ment must  be  entered  on  the  verdict ;  otherwise  it  must  be  for 
the  defendant,  non  obstante  veredicto.  On  the  facts,  as  we  have 
already  shown,  the  justice  and  equity  of  the  case  are  clearly  with 
the  plaintiff.  The  action  of  assumpsit  has  always  been  regarded 
as  an  equitable  action,  and  whenever  it  is  shown  that  the  plaintiff 
in  equity  and  good  conscience  ought  to  recover,  this  form  of 
action  may  be  employed,  unless  there  be  some  technical  rule  of 
law  in  the  way.  And  particularly  the  count  for  money  had  and 
received,  which,  in  its  spirit  and  objects,  has  been  likened  to  a 
bill  in  equity,  may  in  general  be  proved  by  any  legal  evidence, 
showing  that  the  defendant  has  received  or  obtained  possession 
of  the  money  of  the  plaintiff,  which,  ex  aeqao  et  bonoj  he  ought 
to  pay  over  to  the  plaintiff.    The  subject  of  the  action  must 
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either  originally  have  been  money  or  that  irhich  the  parties 
agreed  to  treat  as  money.  It  is  a  liberal  action,  in  whieh  the 
plaintiff  waives  all  tort,  trespass  and  damages,  and  claims  only 
the  money  which  the  defendant  has  actually  received.  But  if 
the  defendant  has  any  legal  or  equitable  lien  on  the  money,  or 
any  right  of  cross  action  upon  the  same  transaction,  the  plaintiff 
can  recover  only  the  balance,  after  satisfying  such  cross  demand. 

The  actual  receipt  of  money  by  the  defendant,  is  not  indispen- 
sable, in  order  to  the  maintainance  of  this  action.  If  by  the 
agreement  of  the  parties,  certain  things  are  to  be  treated  as 
money,  it  will  be  sufiScieat.  Accordingly  it  has  been  held  that 
this  count  may  be  supported  by  evidence  of  the  defendant's  re- 
ceipt of  bank  notes:  18  East  20  ;  or  promissory  notes:  3  Mass. 
405 ;  7  Johns.  182 ;  9  Pick.  98 ;  or  credit  in  account,  in  the 
books  of  a  third  person :  8  Gampb.  199 ;  or  a  mortgage  assigned 
to  the  defendant  as  collateral  security,  and  afterwards  foreclosed 
and  bought  in  by  him :  8  Wend.  641 ;  or  a  note  payable  in 
specific  artidles :  7  Wend,  811. 

In  Spratt  v.  Hobhouse,  4  Bing.  177,  it  was  said  by  Best,  C. 
J.,  that  it  had  been  established  ever  since  the  case  of  Long- 
champ  V.  Kenny,  Doug.  187,  that  if  a  party  gives  another  what 
may  be  readily  turned  into  money,  it  may  be  treated  as  such,  in  an 
action  for  money  had  and  received.  And  in  the  same  opinion  he 
says,  ^'  in  a  case  tried  before  me  at  Lincoln  Summer  Assizes, 
1825  (Fox  V.  Cutworth),  county  bank  notes  had  been  received  to 
the  use  of  the  plaintiff,  who  sued  for  money  had  and  received ; 
and  the  Court  of  King's  Bench  held  afterwards,  on  a  motion  for 
a  new  trial,  that  if  they  had  been  received  as  money,  they  might 
be  sued  for  as  such" ;  and  in  Dickan  v.  Bankes,  18  East  20, 
where  a  stakeholder,  receiving  country  bank  notes  as  money, 
and  paying  them  over  wrongfully  to  the  original  staker  after  he 
had  lost  the  wager,  was  held  answerable  to  the  winner  in  an  action 
for  money  had  and  received.  Lord  EUenborough  said,  "Provin- 
cial notes  are  certainly  not  money,  but  if  the  defendant  received 
them  as  money,  and  all  parties  agreed  to  treat  them  as  such  at 
the  time,  he  shall  not  now  turn  round  and  say  they  were  only 
paper  and  not  money,  as  against  him  it  is  so  much  money  re- 
ceived by  him." 
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Doebler  et  al.  9.  Fisher,  14  S.  &  R.  179,  is  the  only  case  I 
have  been  able  to  find  in  oar  own  state  which  in  any  way  resem- 
bles the  present.  The  case  is  very  imperfectly  reported,  but  it 
would  seem  the  plaintiff  in  the  court  below  purchased  from  the 
defendants  a  patent  right  for,  bleaching  linen  and  cotton,  for 
which  he  gave  them  in  exchange  a  horse,  which  was  proved  on 
the  trial  to  be  worth  one  hundred  and  fifty  dollars.  The  proba- 
bility is,  although  it  is  not  stated,  that  the  title  to  the  patent 
failed,  or  in  some  other  way  the  purchaser  of  the  patent  con- 
ceived himself  entitled  to  recover  back  from  the  defendants  the 
value  of  the  horse.  Hp  brought  an  action  of  assumpsit,  and 
filed  a  declaration  in  two  counts,  the  first  for  money  paid,  laid 
out  and  expended,  the  second  for  money  had  and  received.  The 
Supreme  Court  held  that  the  proof  did  not  support  the  declara- 
tion. Huston,  J.,  in  delivering  the  opinion  of  the  court  says : 
^^  The  horse  was  given  absolutely  in  exchange  for  the  patent 
right,  to  be  kept  as  the  party's  own  property — not  delivered  to 
be  sold,  or  the  price  of  him  accounted  for  in  any  way ;  no  price 
was  put  on  the  horse  by  the  parties."  / 

In  Seals  v.  Lee,  10  Barr  56,  it  was  held  that  money  had  and 
received  will  not  lie  for  the  value  of  goods  sold  which  were  to  be 
paid  for  in  merchandise. 

In  that  case  the  late  C.  J.  Gibson,  says :  ^^  It  is  true,  as  was 
said  in  Ainslie  v.  Wilson,  7  Cowen  662,  that  property  given  and 
received  as  money,  may  be  recovered  as  money?  but  the  agreement 
to  treat  it  as  such  must  be  clear." 

The  evidence  in  this  case,  taken  altogether,  shows  very  clearly 
that  the  transaction  was  a  mere  exchange  of  commodities — the 
patent  right  for  the  truck  and  horse.  True,  the  bill  and  receipt 
given  in  evidence  by  the  plaintiff,  shows  nothing  but  a  money 
transaction,  and  standing  alone,  unexplained,  would  entitle  the 
plaintiff  to  recover ;  but  when  coupled  with  the  uncontradicted 
evidence  of  Woods  and  McOormick,  the  case  is  entirely  changed. 
Instead  of  Pratt  having  paid  $500,  or  any  other  sum  in  cash  to 
Trunick,  it  appears  he  gave  to  his  son-in-law,  McCormick,  a 
patent  right  for  the  truck,  on  which  no  price  or  value  whatever 
was  fixed.  McCormick  says  in  his  testimony,  ^^  Pratt  and  I  made 
an  agreement  for  the  purchase  and  sale  of  King's  patent  right 
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for  making  shingles,  for  the  state  of  Kentucky.  I  was  to  give 
him  a  horse  and  this  railroad  track  for  it." 

Thomas  Woods  sajs :  ^^After  the  parties  had  concluded  their 
bargain  they  came  into  my  office,  or  rather  made  it  there,  and 
then  stated  to  me  what  it  was — that  is,  that  Pratt  was  to  have  a 
horse  and  this  truck  for  the  patent,  if  McCormick  concluded  to 
take  it  within  a  ^ven  time."  Those  are  the  only  witnesses  who 
were  present,  or  who  undertake  to  testify  as  to  what  the  bargidn 
was  between  the  plaintiff  and  McOormick.  The  latter  testifies 
that  shortly  afterwards,  when  he  was  about  to  leave  for  the  West, 
he  instructed  the  defendant  to  close  up  the  bai^n,  which  he  £d. 

Here  there  is  a  clear  case  of  barter  and  exchange  of  commodi- 
ties ;  and  afterwards,  when  the  transfer  of  the  truck  was  about 
to  be  made,  it  was  thrown  into  the  form  of  a  bill  and  receipt,  but 
for  what  purpose  does  not  appear.  No  price  appears  to  have 
been  fixed,  at  the  time  of  the  contract,  either  on  Ae  patent,  the 
truck,  or  the  horse.  This  brings  the  case  directly  within  the 
principle  laid  down  in  Doebler  v.  Fisher,  and  all  the  others  cited, 
viz :  that  where  no  money  has  been  actually  received  by  the 
defendant,  'the  evidence  of  an  intention  by  the  parties  to  treat 
the  article  of  property  received  as  money  should  be  very  clear. 
Here  directly  the  reverse  is  clearly  established  by  all  the  evidence 
in  the  cause. 

I  am,  therefore,  clearly  of  opinion  that  the  plaintiff  caanot 
recover  under  his  present  declaration,  and  the  defendant  is  en- 
titled to  judgment  on  the  question  of  law  reserved,  mm  obstante 
veredicto. 

Let  judgment  be  entered  for  the  defendant  accordingly. 

OrosholtE  «.  Stifel,  4  Phlla.  16. 


In  the  District  Court  of  Allegheny  County. 
Mantz's  Executor  v.  Stikson's  Executor. 

(Vol.  IX.,  p.  66.     1861.) 

Where  a  widow  and  her  minor  children  render  service  to  another,  upon  his 
promise  to  her  to  pay  her  for  her  own  and  the  children's  services,  she  is 
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entitled  to  recorer  for  their  BerriceB,  as  well  as  for  her  own.  Her  right  to 
recover  is  hased  on  the  priyity  of  contract  and  the  express  promise,  for 
which  there  was  a  sufficient  consideration. 

Marshall  ^  Brown,  for  plaintiff. 
JR.  ^  S.  Woods,  for  defendant. 

The  following  special  yerdict  was  found  by  the  jury : 

^^  In  this  case  the  jury  find  for  the  plaintiff,  for  the  service  of 
Sarah  Mantz,  deceased,  plaintiff's  testatrix,  the  sum  of  $542  92, 
and  for  the  service  of  Rachel,  minor  daughter  of  the  said  Sarah 
Mantz,  the  sum  of  $78  86,  and  for  the  service  of  John  Mantz, 
minor  son  of  the  said  Sarah  Mantz,  $282  68. 

^  And  the  jury  further  find  that  at  the  time  the  said  Sarah 
Mantz,  deceased,  entered  into  the  service  of  the  said  Joseph  Stin- 
son,  deceased,  she  was  a  widow,  and  that  she  and  her  said  minor 
children,  Bachel  and  John,  entered  into  the  service  of  the  said 
Joseph  Stinson,  deceased,  at  his  instance  and  request,  upon  the 
promise  of  the  said  Joseph  to  pay  her,  the  said  Sarah,  for  her 
and  her  said  children's  services,  the  said  children  being  minors, 
between  twelve  and  twenty-one  years  of  age. 

^^  But  inasmuch  as  the  jury  are  ignorant  whether  the  plaintiff 
is  entitled  to  recover  for  the  services  of  the  said  minor  children, 
in  addition  to  the  testatrix's  own  services,  they  pray  the  instruc- 
tion of  the  court  thereon ;  and  if  the  court  shall  be  of  the  opinion 
that  the  plaintiff  is  entitled  to  recover  as  well  the  value  of  the 
services  of  tho  said  minor  children,  Rachel  and  John,  as  for  the 
services  of  the  said  testatrix,  then  we  find  for  the  plaintiff  the 
sum  of  $864  46,  and  if  the  court  should  be  of  the  opinion  that 
the  plaintiff  is  only  entitled  to  recover  for  the  services  of  the  said 
testatrix,  and  not  for  the  services  of  the  children  of  the  said  tes- 
tatrix, then  we  find  for  the  plaintiff  the  sum  of  $542  92. 

On  the  question  of  law  thus  raised,  the  following  opinion  was 
delivered  August  8, 1861,  by 

Williams,  A.  J. — A  widowed  mother,  at  the  request  of  the 
defendant,  entered  into  his  services,  with  her  two  minor  children, 
upon  his  promise  to  pay  her  for  her  own  and  her  children's  ser- 
vices ;  and  the  question  raised  by  the  special  verdict  is  as  to  the 
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right  of  the  mother  to  recover  for  the  services  of  her  children  as 
well  as  for  her  owiu 

In  Edmundson  v.  Penny,  1  Barr  884,  which  was  an  action  on 
a  parol  promise  ^^  to  bestow  to  Penny  for  McCandless's  services 
as  preacher,  twenty-five  dollars,"  it  was  said  by  Gibson,  G.  J., 
in  delivering  the  opinion  of  the  court,  that  ^*  whatever  may  be 
the  conflict  of  opinion  in  the  earlier  cases,  it  is  now  settled  that  a 
parol  promise  to  one  for  the  benefit  of  another,  can  sapport  an 
action  on  it  only  by  him  from  whom  the  consideration  moved,  or 
who  was  the  meritorious  cause  of  it." 

But  there  is  an  exception  to  this  rule,  as  shown  in  the  opinion 
of  this  court,  in  Campbell  v.  Lacock,  No.  108,  April  Term,  1859 
(affirmed,  4  Wright,  448),  in  the  case  of  an  express  promise, 
upon  a  sufficient  consideration,  to  pay  a  third  parly  where  the 
latter  participates  in  the  contract ;  and  in  such  a  case  the  action 
may  be  maintained  in  the  name  of  the  third  party  by  reason  of 
the  privity  of  contract.  Vide,  Esling  v.  Zantsinger,  1  Harris 
50.  Here  the  contract  was  with  the  mother,  and  the  promise 
was  to  pay  her  for  her  own  and  her  children's  services.  There 
was  a  sufficient  consideration  for  the  promise.  Why  then  may 
not  the  mother,  on  the  ground  of  the  privity  of  contract, 
maintain  an  action  for  the  services  of  herself  and  children? 
Grant  that  the  mother  is  not  entitled  to  the  earnings  of  her  chil- 
dren because  not  held  to  the  duty  of  their  maintenance— diough, 
perhaps,  under  the  provisions  of  the  Act  of  the  18th  of  June, 
1886,  sections  29,  81,  (Purd.  Dig.  668,  sections  84,  86),  this 
may  admit  of  doubt — still  the  action  may  be  sustained  on  the 
privity  of  contract,  and  a  recovery  be  had  on  the  express  pro- 
mise of  the  defendant.  The  children  are  interposing  no  objec- 
tion to  the  recovery.  The  statutory  period  allowed  for  bringing 
the  action  in  their  names  has  expired ;  and  as  the  defendant  has 
received  the  full  consideration  of  his  promise,  I  am  not  disposed 
to  allow  him,  by  a  technical  defence,  to  escape  its  performance 
and  thereby  defeat  the  ends  of  justice,  if  it  can  be  possibly 
avoided. 

The  defendant  relies  on  the  case  of  Leech  v.  Agnew,  7  Barr 
21.  This  case,  as  far  as  can  be  gathered  from  the  very  meagre 
and  defective  report  of  the  facts,  waa  an  action  of  covenant  on 
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indentures  of  apprenticeship^  sealed  by  Leach,  as  guardian,  L 
Agnew,  as  apprentice,  and  by  the  defendant,  whose  name  is  not 
given,  as  master ;  whereby  the  defendant  covenanted  to  teach 
Agnew  the  ^ade  of  a  glass-blower,  and  to  pay  him  ten  dollars  a 
month  until  a  certain  day ;  and  for  the  residue  of  the  time  the 
half  of  a  journeyman's  wages.  By  an  underwritten  agreement 
or  declaration  of  trust,  sealed  by  the  parties,  it  was  agreed  that 
the  wages  of  the  apprentice  should  be  paid  to  his  mother,  during 
his  apprenticeship.  After  the  apprentice  came  of  age,  the 
master  settled  with  him  for  all  that  could  be  claimed  by  the  ap- 
prentice under  the  indenture.  The  action  was  brought  in  the 
name  of  the  apprentice  and  his  guardian,  for  the  use  of  the 
mother,  to  recover  the  amount  which  had  not  been  paid  to  her 
or  her  son  with  her  consent.  And  the  only  question  was, 
whether  the  agreement  or  declaration  of  trust  appended  to  the 
indenture,  which  imported  that  the  wages  were  to  be  paid  to  the 
mother,  vested  a  right  in  her  which  could  be  enforced  by  action. 
And  because  the  apprentice  agreed  to  give  away  his  earnings  to 
his  mother  for  no  appreciable  consideration,  the  court  held  that 
the  beneficial  ownership  thereof  was  was  not  vested  in  her,  on 
the  ground  that  an  infant's  contract,  when  prejudicial,  is  abso- 
lutely void. 

That  case  differs  from  the  present  in  the  following  particulars : 

1.  The  apprentice  was  the  legal  plaintiff,  and  after  he  came  of 
age,  the  master  had  settled  with  him  and  paid  him  his  wages  in 
fiilL 

2.  The  mother  was  not  a  party  to  the  indenture,  or  supple- 
mental agreement  appended  thereto,  and,  consequently,  there 
was  no  privity  of  contract  between  her  and  the  maater. 

3.  There  was  no  consideration  for  the  apprentice's  agreement 
that  his  wages  should  be  paid  to  his  mother,  and,  for  this  reason, 
his  contract  was  absolutely  void. 

There  was,  therefore,  no  ground  on  which  the  action  for  the 
mother's  *use  could  possibly  be  maintained,  and  the  case  is  so 
unlike  the  present  as  to  furnish  no  binding  rule  for  its  decision. 
Edmundson  v.  Penny  is  more  directly  in  point;  but  may  be  dis- 
tinguished from  the  present  in  this :  there  the  promise  was  made 
not  for  the  benefit  of  the  promisee  but  for  the  benefit  of  the 
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preadier,  the  money  promised  was  intended  for  the  use  of  the 
latter  and  not  for  the  nse  and  benefit  of  the  former.  The  pro- 
misee, therefore,  had  no  interest  in  the  promise.  Here  the  pro- 
mise was  made  for  the  benefit  of  the  mother,  and  not  for  the 
benefit  of  the  children.  The  value  of  their  services  was  intended 
to  be  paid  to  the  mother,  not  for  their  nse  but  for  the  nse  and 
benefit  of  the  mother,  and  she,  therefore,  has  a  beneficial  interest 
in  the  promise. 

But  even  if  a  donbt  be  suggested  by  the  rule  laid  down  in 
Edmundson  v.  Penny,  as  to  the  mother's  right  to  maintain  the 
action  for  the  services  of  her  children,  it  ought  to  yield  to  the 
justice  of  the  case,  which,  as  we  have  seen,  can  only  be  reached 
by  sustaining  the  action  in  the  name  of  the  mother,  and  allowing 
judgment  to  be  entered  not  only  for  her  own  but  for  the  services 
of  her  children,  as  found  by  the  jury. 

And  now,  August  10th,  1861.  This  cause  came  on  to  be 
heard,  at  the  last  term  of  this  court,  on  the  special  verdict  found 
by  the  jury,  and  was  argued  by  counsel,  and  it  appearing  to  the 
court,  upon  consideration  thereof,  that  the  plaintiff  is  entitled  to 
recover,  as  well  for  the  services  of  the  minor  children  of  his  tes- 
tatrix, Sarah  Mantz,  as  for  the  services  of  the  said  Sarah,  it  is 
now  ordered  that,  on  payment  of  the  verdict  fee,  judgment  be 
entered  in  favor  of  the  plaintiff  against  the  defendant  for  the 
aggregate  amount  found  by  the  jury  for  the  services  of  the  said 
Sarah  Mantz  and  her  minor  children,  Bachel  and  John,  viz :  for 
the  sum  of  $854  46,  with  interest  to  be  computed  thereon  from 
the  date  of  the  verdict. 


In  the  DUtrict  Court  of  AUegTieny  County. 

FORRSBTEB  V.  PbBSTON. 
(Vol.  IX.,  p.  81.    1861.) 

1.  Where  a  husband,  with  the  knowledge,  concarrence  and  approbation  of 
his  wife,  contracts  in  his  own  name  for  the  erection  of  a  dwelling  on  land 
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belonging  to  the  wife,  the  lot  and  building  is  liable  on  a  mechanic's  lien 
filed  for  work  done  and  materials  famished  bj  a  sub-contractor. 
2.  Frequent  visits  by  the  wife  to  the  building  daring  the  progress  of  the 
work,  giving  directionB  concerning  the  work,  and  selecting  materials  for 
the  building,  constitate  sufficient  evidence  of  her  knowledge  and  appro- 
bation of  the  contract  for  building. 

This  was  a  9ci.fa.  on  a  mechanic's  lien. 

On  the  trial  the  question  of  law  was  reserved,  which  is  fully 
set  out  in  the  following  stated  case. 

Josiah  King  and  Samuel  Gormlj,  executors  of  George  Milten- 
berger,  deceased,  by  deed  bearing  date  the  8d  of  January,  1857, 
and  recorded  the  same  day  in  the  office  for  recording  deeds, 
&c.,  in  and  for  the  county  of  Allegheny,  for  the  consideration 
therein  mentioned,  conveyed  to  Catharine  Preston,  wife  of  Bar- 
clay Preston,  the  defendant,  the  lot  on  which  the  dwelling-house 
described  in  the  mechanic's  lien  in  this  case^  is  erected. 

The  lot  was  purchased  and  paid  for  by  the  husband  of  Mrs. 
Preston,  and  being  intended  as  a  gift  to  her,  was,  at  the  instance 
of  her  husband,  conveyed  to  her  by  the  said  executors. 

On  the  2d  of  February,  1867,  the  said  Barclay  Preston  and 
William  H.  Everson,  who  had  purchased  the  adjoining  lot  of  the 
executors  of  the  said  George  Miltenberger  for  his  wife,  Mary 
Everson,  entered  into  an  agreement,  in  writing  with  V.  G.  Elliott, 
as  contractor,  for  the  erection  on  said  lots  of  two  three  story 
brick  dwelling-houses,  with  two  story  back  buildings,  of  the 
dimensions  therein  set  forth,  and  in  accordance  with  the  specifi- 
cations accompanying  the  said  agreement,  for  the  consideration 
therein  specified. 

The  contractor  commenced  the  work  on  or  about  the  Ist  of 
March,  1857,  and  finished  the  buildings  on  or  about  the  5th  of 
November  following.  The  said  buildings  were  erected  together 
and  adjoining  each  other,  after  the  same  plan  and  specifications, 
one  of  them  being  erected  on  the  lot  of  Mrs.  Preston,  and  the 
other  on  the  lot  of  Mrs.  Everson. 

J.  &  H.  Forrester,  of  which  firm  the  plaintiff  is  the  surviving 
member,  furnished  the  materials  for,  and  did  the  stone  work  of 
said  buildings,  at  the  instance  of  the  contractor,  V.  G.  Elliott. 
The  contract  price  for  the  materials  and  stone  work  called  for  in 
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the  specifications,  was,  by  the  agreement  between  the  said  Elliott 
and  the  said  J.  &  H.  Forrester,  one  thousand  dollars  for  both 
houses.  But  as  the  grade  was  subsequently  regulated  and  fixed, 
it  became  necessary  to  increase  the  depth  of  the  walls  at  the 
lower  end  of  the  lots,  and  to  add  a  belt  course  for  pressed  brick, 
which  was  done  with  the  consent  of  Everson  and  Preston,  so  that 
the  price  of  the  materials  furnished  and  work  done  by  the  plain- 
tiff's firm  for  both  houses  amounted,  in  the  aggregate,  to  the  sum 
of  $1215  06 ;  of  which  the  sum  of  $601  71  was  apportioned  to 
defendant's  house,  and  the  residue  $618  85  to  Mrs.  Everson's 
house.  The  stone  work  done  by  the  plaintiff's  firm,  for  which 
the  claim  in  this  case  was  filed,  was  commenced  on  or  about  the 
17th  of  March,  1857,  and  finished  the  2d  of  November,  1857, 
and  the  materials  therefor  were  furnished  as  the  work  progressed. 
The  claim  for  the  said  work  and  materials  was  filed,  April  9, 
1858  ;  and  before  the  expiration  of  six  months  after  the  comple- 
tion of  the  furnishing  of  the  said  materials,  and  the  finishing  of 
the  said  work. 

During  the  progress  of  the  work,  Mrs.  Preston  was  frequently 
at  the  building — as  often  as  once  in  every  week  or  two— inspect- 
ing the  work ;  sometimes  in  company  with  her  husband,  at  other 
times  with  her  son,  giving  orders  and  directions  from  time  to 
time  in  regard  to  alterations  which  she  desired  to  be  made,  chang- 
ing the  location  of  the  cupboards,  and  directing  them  to  be  made 
with  drawers,  and  the  clothes-presses  to  be  put  on  different  sides 
of  the  room,  and  assisted*  her  husband  in  the  selection  of  the 
marble  mantles  ordered  for  the  building. 

These  are  the  material  facts  on  which  the  question  of  law  in 
this  case  is  reserved,  viz. : — 

Is  defendant's  building  liable  to  a  lien  for  the  materials  fur- 
nished and  the  work  done  by  plaintiff's  firm  in  the  erection  and 
construction  thereof? 

Bartoftj  for  plaintiff. 

B.  ^  S.  WoocU^  for  defendants. 

The  opinion  of  the  court  was  delivered,  August  10, 1861,  by 
Williams,  A.  J. — ^If  this  were  the  case  of  the  erection  of  a 


Digitized  by  VjOOQiC 


FORRESTER  v.  PRESTON.  301 

bnilding  on  the  wife's  separate  estate  without  her  authority, 
nnder  a  contract  with  a  stranger,  then,  for  the  reasons  given  in 
Bmner  v<  Sheik,  9  W.  &  S.  119,  the  building  would  not  be 
liable  to  a  lien  for  the  materials  furnished  and  the  work  done  by 
the  plaintiff's  firm  for  the  contractor.  But  the  building  in  this 
case  was  not  erected  without  the  consent  of  ihe  wife,  under  a 
contract  made  with  a  stranger.  It  was  erected  under  a  contract 
made  with  the  husband,  and  as  the  facts  abundantly  show,  with 
the  knowledge,  approbation  and  concurrence  of  the  wife.  It  is 
true  that  the  husband  made  the  contract  in  his  own  name,  but 
the  building  contracted  for  was,  with  the  knowledge  and  concur- 
rence of  the  wife,  designed  and  erected  for  her ;  and,  therefore, 
in  making  the  contract,  the  husband  may  be  regarded  in  law  as 
the  agent  of  the  wife ;  as  much  so  as  if  he  had  avowedly  acted 
by  her  express  authority.  The  husband's  agency  may  be  legiti- 
mately inferred  from  the  relation  and  acts  of  the  parties.  Why 
then  should  not  the  building  be  subject  to  a  lien  for  the  materials 
furnished  and  the  work  done  by  the  plaintiff's  firm  ?  The  plain- 
tiff's claim  falls  clearly  within  the  express  provisions  of  the 
statute — ^and  I  am  aware  of  no  authoritative  decision,  or  rule  of 
construction,  that  makes  it  the  duty  of  the  court  to  declare  that, 
though  within  the  letter,  it  is  not  within  the  true  intent,  purpose 
and  meaning  of  the  act.  The  legal  title  to  the  building  is  in  the 
wife,  and  the  claim  properly  designates  her  as  the  owner  or  re- 
puted owner ;  and  though  the  contract  for  its  erection  was  made 
in  the  name  of  the  husband,  it  is  subject  to  a  lien  for  the  materials 
furnished  and  the  work  done  by  the  plaintiffs. 

And  in  thus  ruling,  we  do  not  infringe  or  set  aside  that  pro- 
vision of  *'  the  Married  Woman's  Act,"  which  declares  that  the 
separate  property  of  the  wife  shall  not  be  in  any  manner  encum- 
bered by  her  husband,  without  her  written  consent  first  had  and 
obtained  and  duly  acknowledged — ^because,  the  lien  does  not 
arise  from  the  act  of  the  husband,  but  by  operation  of  law.  It 
is  not  created  by  the  husband's  contract,  but  has  its  origin  and 
root  in  the  statute  by  which  it  is  imposed.  Nor  was  the  statute 
called  into  operation  in  this  case  as  the  direct  and  immediate 
consequence  of  the  husband's  contract,  but  by  the  fact  that  the 
plaintiff's  firm,  at  the  instance  and  request  of  the  contractor. 
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furnished  the  materials  and  did  the  work.  The  lien,  therefore, 
cannot,  in  any  just  sense,  be  regarded  as  an  encumbrance  by  the 
husband. 

But  there  is  another  aspect  in  which  this  case  may  be  con- 
sidered, in  which  the  right  of  the  plaintiffii  to  a  lien  for  their 
work  and  materials  appears  equally  clear.  If  the  relation  of 
husband  and  wife,  existing  between  the  parties,  be  set  aside,  we 
have  this  case :  A  building  is  erected,  by  a  contractor,  under  a 
contract  not  made  with  the  owner  but  with  a  third  person  in  his 
own  name.  Materials  are  furnished  and  work  done  therefor  by 
the  plaintiffs  at  the  request  of  the  contractor.  During  the  pro- 
gress of  the  work  the  owner  frequently  visits  the  building ;  some- 
times in  company  with  the  person  by  whom  the  contract  was 
made,  at  other  times  in  his  absence,  inspects  the  work  and  gives 
repeated  orders  in  regard  to  the  manner  of  its  execution ;  directe 
certain  alterations  and  changes  to  be  made  therein ;  orders  extra 
work,  not  called  for  in  the  plan  and  specifications,  and  assists  in 
the  selection  of  some  of  the  materials  used  in  the  building. 

After  doing  all  this,  would  it  be  in  the  mouth  of  the  owner, 
when  a  mechanic's  claim  was  filed  against  the  building,  to  deny 
the  agency  of  the  person  by  whom  the  contract  was  made? 
Would  he  not,  by  his  acts  and  declarations,  be  estopped  from  de- 
nying the  agency,  and  from  alleging  that  the  contract  was  made 
without  his  concurrence  and  the  sanction  of  his  authority? 
Would  not  the  agency  be  inferred  and  implied,  as  matter  of  law, 
from  the  acts  and  declarations  of  the  parties  ? 

Clearly,  therefore,  under  the  circumstances  of  this  case,  the 
owner,  if  the  relation  of  husband  and  wife  did  not  exist,  would  be 
estopped  from  setting  up  such  a  defence  to  the  claim  of  the  me- 
chanic and  material  man.  That  the  relation  of  husband  is  super- 
added to  that  of  agent  does  not  destroy  or  impair  the  validity  of 
plaintiff's  lien. 

Let  judgment  be  entered  in  favor  of  the  plaintiff,  on  the  reserved 
question,  for  the  amount  found  by  the  jury,  with  interest  from  the 
date  of  the  verdict,  on  payment  of  the  verdict  fee. 

See  VTard  v.  Black  et  ux.,  7  Phila.  343;  Lex  v.  Holmes,  4  Id.  10;  Bartons 
Appeal,  6  P.  F.  Smith  386 ;  Finley's  Appeal,  17  P.  F.  Smith  453. 
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In  the  JHgtriet  Court  of  AUegheny  County. 

HUTCHINBON  v.  PbESTON. 
(Vol.  IX.,  p.  81.     1861.) 

1.  On  a  id,  fa.  on  a  mechanic's  lien,  filed  against  a  married  woman  as  owner, 
it  is  proper,  though  not  essential,  to  Join  the  husband  as  defendant. 

2.  A  mere  technical  omission  to  Join  the  husband  as  a  defendant  is  cured  by 
a  plea  in  bar,  trial  and  verdict. 

The  facts  in  this  case  are  essentially  the  same  as  in  the  pre- 
ceding case  of  Forrester  v.  Preston. 

Barton^  for  plaintiff. 

JS.  ^  S.  Woodi,  for  defendant. 

The  opinion  of  the  court  was  delivered  August  10^  1861,  by 
Williams,  A.  J. — ^The  only  difference  between  this  case  and 
that  of  Forrester  v.  Preston  and  Wife,  just  decided,  is  that  here 
the  husband  is  not  joined  as  a  codefendant  with  the  wife  in  the 
scire  facias  issued  on  the  claim.  In  both  the  cases  ihe  claim 
designates  the  wife  as  the  owner  or  reputed  owner,  but  in  the 
case  of  Forrester  v.  Preston  and  Wife,  tbe  husband  is  made  a  co- 
defendant  in  the  writ  of  scire  facias.  It  seems  to  me  that  the 
husband  might  properly  have  been  joined  as  a  codefendant  in 
this  case.  I  see  no  objection  to  such  a  course,  but  I  am  not  pre- 
pared to  say  that  it  is  essential  to  the  validity  of  the  proceeding. 
The  scire  facias  corresponds  with  the  claim,  and  as  the  proceed- 
ing is  in  rem  it  may  bo  mbintained  against  the  wife  alone.  At 
all  events  the  objection  is  purely  technical,  and  comes  too  late 
after  plea  in  bar,  trial  and  verdict.  Goodyear  v.  Rumbaugh  and 
Wife,  1  Harris  480 ;  Sheidle  v.  Weishlee,  4  Id.  134 ;  and  for  the 
reasons  given  in  Forrester  t;.  Preston  and  Wife,  the  plaintiff  is 
entitled  to  judgment. 

Let  judgment  be  entered  in  favor  of  the  plaintiff,  on  the  re- 
served question,  for  the  amount  found  by  the  jury  with  interest 
from  the  date  of  the  verdict,  on  payment  of  the  verdict  fee. 

See  Forrester  v,  Preston,  $upra^  p.  298,  and  cases  t:ited ;  also  Van  Billiards 
V.  Nace,  1  Grant  233. 


Digitized  by  VjOOQiC 


304  8R0DES  v.  THE  COLLIER. 

In  the   Circuit   Court  of  the  United  States  for  the    Western 
District  of  Pennsylvania,    In  Admiralty. 

Sbodes  et  al.  v.  The  Stsamboat  Colubb,  &c. 

(Vol.  IX.,  pp.  ?3,  193.     1861.) 

1.  A  mortgage  npon  a  reisel,  recorded  nnder  the  Act  of  Jalj,  1850,  in  the 
distribotion  of  the  fand  arising  from  the  sale  of  the  mortgaged  vessel,  must 
be  postponed  to  the  liens  for  supplies  and  repairs,  nnder  the  Acts  of  Penn- 
sylvania for  the  attachment  of  vessels,  even  though  the  indebtedness  for 
the  supplies  or  repairs  maj  have  accrued  subsequent  to  the  recording  of 
the  mortgage. 

2.  A  mechanic  having  a  lien  upon  a  vessel,  who  receives  a  note  for  the  same, 
cannot  institute  proceedings  against  such  vessel  until  the  maturity  of  the 
note,  but  may  intervene,  notwithstanding  the  note  may  not  be  due,  and  be 
paid  out  of  a  ftind  where  the  proceedings  have  been  Instituted  by  other 
parties. 

3.  Under  the  Pennsylvania  Attachment  Act  of  1858,  the  acceptance  of  notes 
or  other  securities  for  an  existing  demand,  which  would  entitle  the  party 
to  a  lien  upon  a  vessel,  is  to  be  regarded  as  a  collateral  matter,  which  can 
in  no  way  work  a  satisfaction  or  extinguishment  of  the  lien  within  the  two 
years  given  by  the  act,  until  the  indebtedness  represented  by  such  notes, 
ftc,  be  fully  paid. 

4.  Hence  the  fact  that  the  note-taker  includes  an  indebtedness  against  an- 
other vessel,  not  embraced  in  the  libel,  will  not  prevent  a  recovery  upon 
the  original  demand,  so  long  as  the  note  remains  In  the  hands  of  the  lien 
creditor.  Neither  would  the  fact  that  the  mechanic  had  endorsed  a  new 
note,  which  the  owner  of  the  vessel  had  negotiated,  and  with  th<$  proceeds 
lifted  the  original  note,  given  to  the  former  for  his  demand,  and  that  thus 
the  original  note  had  passed  Into  the  hands  of  the  owner  and  maker. 

5.  A  mechanic  may  proceed  upon  his  original  lien,  even  though  he  may  have 
taken  a  note  and  receipted  his  original  bill,  if  it  be  not  shown  that  there 
was  a  contract  to  take  the  less  security  and  release  the  better. 

6.  The  assignee  of  a  boat  note  may,  without  losing  his  lien  under  the  act, 
renew  his  note  held  by  him,  and  pass  the  original  to  the  maker. 

7.  It  is  sufficient  evidence  that  the  articles  were  necessary,  under  this  act,  to 
show  that  the  articles,  &c.,  for  which  a  lien  is  claimed,  were  ordered  and 
furnished,  and  that  from  their  nature  they  seem  to  be  necessary. 

8.  To  maintain  a  lien  for  insurance,  the  insurer  must  hold  a  note  or  other 
acknowledgment  of  indebtedness,  given  for  the  premium  of  such  insurance, 
totally  disconnected  from  all  other  transactions  between  the  parties, 
whether  insurance  of  other  boats  or  articles,  or  otherwise. 

9.  The  lien  for  supplies  will  not  follow  portions  of  a  vessel  which  may  have 
been  used  in  the  construction  of  a  new  vessel. 

10.  No  attorney's  fee  can  be  paid  to  interveners  under  this  act,  but  one  at- 
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tomey  fee  being  allowable  in  a  case ;  and  the  fees  of  sheriff  in  snch  cases 
cannot  exceed  one  dollar  for  each  person  served. 

This  was  a  libel  in  admiralty  in  the  District  Court,  and  the  facts 
of  the  case  are  fallj  detailed  in  the  following  report  by  John  H. 
Bailey,  Esq.,  commissioner,  to  whom  the  matter  was  referred : 

To  THE  Hon.  Wilson  McCandless,  Judge  op  said  Court: — 
In  pursuance  of  an  order  of  your  honorable  court,  made  in  the 
above  cause,  on  the  26th  day  of  last  month,  by  which  it  was  re- 
ferred to  me  to  ascertain  and  determine  the  amounts  due  the 
libellants  and  interveners,  and  whether  any  have  or  are  entitled 
to  priority  of  payment,  and  to  classify  the  different  claims  and 
appropriate  the  money  in  court,  if  su£Scient  to  pay  the  whole  of 
said  claims,  and  if  not  to  ascertain  the  pro  rata  amounts  coming 
to  the  said  parties,  and  make  report  of  the  same  to  said  court, 
without  delay,  I  proceeded  to  the  discharge  of  the  duties  so  en- 
joined, and  beg  leave  to  submit  the  following  report: 

The  claims  presented  for  allowance  consist  of 

1.  Seamen's  wages,  and  herein  of  a  claim  of  Thomas  Adley. 

2.  Alleged  maritime  liens,  being  for  wharfage  at  the  port  of 
Pittsburgh,  and  hospital  dues  arising  under  the  Act  of  Congress 
of  July  16, 1798. 

8.  Attachments  by  domestic  creditors,  under  the  state  laws 
for  the  attachment  of  vessels,  out  of  the  District  Court  of  Alle- 
gheny county,  and  Court  of  Common  Pleas. 

4.  Mortgage  against  said  vessel  in  favor  of  James  Laughlin, 
trustee  of  the  Pittsburgh  Trust  Company,  and  the  Merchants' 
and  Manufacturers'  Bank  of  Pittsburgh,  dated  December  80, 
1859,  and  recorded  in  the  custom-house  of  the  port  of  Pittsburgh, 
January  4th,  1860. 

Considerable  testimony  was  taken  on  the  hearing  before  me, 
which  is  herewith  filed,  and  made  part  of  this  report. 

Respecting  the  libels  for  wages  of  John  M.  Srodes,  Patrick 
Crawford  and  Thomas  Hanna,  there  was  no  controversy,  and 
that  of  Thomas  McCloskey  has  been  allowed  among  the  liens 
under  the  state  law,  that  claim  having  also  intervened  there. 

The  claim  of  Thomas  Adley  having  been  objected  to,  I  have 
disallowed,  the  service  being  in  no  sense  maritime  in  its  character. 
VOL.  II.— 20 
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The  claim  for  wharfage  was  not  disputed^  nor  any  objection 
made  thereto :  and  that  for  hospital  dues,  though  not  presented 
in  any  formal  manner,  it  was  agreed  by  the  counsel  of  the  parties, 
should  be  allowed. 

Before  proceeding  to  consider  the  objections  urged  against  the 
several  libels  filed,  I  propose  to  pass  upon  a  preliminary  question, 
which  is  urged  with  great  zeal — that  is,  the  question  of  priority 
between  the  attachments  under  the  state  law,  and  the  mortgage, 
which  has  intervened. 

It  is  contended  that  the  Act  of  Congress  of  July  29, 1850,  was 
designed  to  give  a  recorded  mortgage  priority  over  everything  but 
a  strictly  maritime  lien  against  the  mortgaged  vessel ;  that  the 
recording  operates  as  a  delivery  of  possession,  and  that  claims  of 
domestic  creditors,  such  as  are  provided  for  by  the  state  law  for 
attachment  of  vessels,  not  being  recognised  and  enforced  in  admi- 
ralty,  must  be  postponed  to  a  recorded  mortgage. 

We  must  then  examine  the  question  of  priority  thus  rabed. 

I  may  state  that  on  or  about  July  14,  1861,  the  steamboat 
Collier  was  attached  by  the  sheriff  of  Allegheny  county  upon 
process  issued  out  of  the  District  Court  and  Court  of  Common 
Pleas  of  said  county.  Subsequently,  on  the  1st  day  of  March, 
1861,  by  consent  of  the  libellants  and  interveners  in  said  counts 
(as  will  appear  by  copy  of  their  agreement,  part  of  the  testimony 
filed),  the  lien  of  the  sheriff  was  released,  and  the  vessel  attached 
by  the  marshal  upon  process  out  of  this  court. 

By  this  means,  the  attachments  out  of  the  state  courts  have 
arisen,  and  been  brought  here  for  allowance,  rather  informally, 
it  is  true,  but  yet  without  any  objection  as  to  the  mode  pursued. 

By  the  established  law,  and  by  virtue  of  the  12th  Bule  in  Admi- 
ralty, ordered  by  the  United  States  Supreme  Court,  "  where  by 
the  local  law,  a  lien  was  given  to  material  men  for  supplies, 
repairs,  Ac.,  the  libellant  might  proceed  against  the  ship  and 
freight  in  rem'^  with  all  the  effect  and  rights,  as  though  he  had 
an  original  maritime  lien.  It  was  a  question  in  the  case  of  Dud- 
ley ct  al.  V.  Steamboat  Superior,  8  Am.  L.  Beg.  629,  whether 
those  having  original  admiralty  liens,  and  those  who  obtained 
theirs  under  the  local  law  did  not  occupy  the  same  rank  of  privi- 
lege.    Under  such  a  state  of  the  case,  it  would  seem  clear  that 
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the  liens  given  by  the  municipal  law,  if  enforced  in  admiralty 
vronld  take  precedence  of  a  mortgage.  Now,  by  the  modification 
of  the  rule,  ordered  to  take  effect  about  a  year  since,  the  remedy 
in  admiralty  only  would  seem  to  be  taken  away ;  there  would 
seem  to  be  no  reason  why  the  modification  should  have  at  all 
impaired  the  rights  of  such  libellants,  as  against"  the  remnants 
and  surplus  remaining  in  the  registry  after  satisfaction  of  the 
maritime  liens. 

But  let  us  consider  the  nature  of  a  mortgage  of  this  character, 
and  the  arguments  advanced  in  its  support. 

The  precise  status  of  a  mortgage  of  a  vessel  in  a  state,  where, 
as  in  Pennsylvania,  there  are  no  statutory  provisions  for  its  en- 
forcement, would  seem  to  be  a  matter  surrounded  with  consider- 
able doubt.  The  mortgagee  cannot  proceed  in  admiralty  by  libel 
to  enforce  his  rights.  He  may  be.  a  claimant  against  libels  filed, 
or  he  may  intervene  against  the  proceeds  of  the  mortgaged  ves- 
sel. His  remedy  in  any  other  case  would  seem  to  be  solely  by 
action  in  debt,  or  in  equity  :,Bogart  et  al.  v.  Steamboat  John 
Jay,  IT  How.  401;  Schuchardt  et  al.  v.  Ship  Angelique,  19 
How.  241.  He  cannot,  therefore,  have  a  maritime  lien  in  the 
correct  meaning  of  the  term. 

But  it  is  contended  that  the  privileges  of  such  a  mortgage 
have  been  much  enlarged  by  the  Act  of  Congress,  passed  July 
29, 1850,  and  that  since  its  passage,  such  mortgage  is  entitled  to 
payment  out  of  the  surplus,  next  after  a  bottomry  bond.  I 
have  failed  to  perceive  the  accuracy  of  this  argument.  That 
act  provides  that  ^^  no  bill  of  sale,  mortgage,  hypothecation  or 
conveyance  shall  be  valid  against  any  person,  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  such  bill  of  sale  be  recorded." 
There  is  also  a  proviso  that  the  lien  by  bottomry  ^^  shall  not  lose 
its  priority,  or  be  in  any  way  affected  by  the  provisions  of  this 
act."  To  my  mind,  this  act  has  rather  restricted  than  enlarged 
the  energies  of  an  unrecorded  mortgage,  and  that  such  was  the 
effect  intended.  Nor  can  it  be  claimed  that  the  act  intended  to 
confer  any  greater  rights  upon  a  mortgage  recorded  under  its 
provisions,  than  it  possessed  while  unrecorded,  before  its  enact- 
ment.    It  does  not  say  that  it  shall  enjoy  such  and  such  privi- 
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leges,  if  the  terms  of  the  act  be  pursued,  but  that  it  shall  not 
have  such  and  such  rights,  unless  a  prescribed  process  be  observed. 
This  would  have  been  absurd,  had  it  not  been  supposed  that  these 
rights  did  attach  to  the  mortgage  (though  unrecorded)  before  the 
passage  of  this  act.  For  instance,  the  recording  of  such  a  mort- 
gage would  now  visit  with  notice  of  its  existence  a  subsequent 
purchaser  from  the  mortgagor,  while  an' unrecorded  mortgage 
would  be  of  no  avail  against  him,  without  he  had  express  notice 
thereof.  Before  the  passage  of  the  act,  such  unrecorded  mort- 
gage was  considered  good  against  even  a  band  fide  purchaser 
without  notice. 

It  is  argued,  however,  that  the  proviso  to  the  first  section  con- 
tains the  necessary  implication,  that  were  it  not  for  its  terms, 
even  the  lien  by  bottomry,  if  unrecorded,  would  have  been  post- 
poned to  a  mortgage,  and  hence  the  latter  must  at  least  follow 
next  in  rank  to  bottomry.  This  is  answered,  in  the  first  place, 
by  the  view  already  taken,  that  the  act  was  not  intended  to  cre- 
ate any  new  rights  in  behalf  of  such  contracts ;  and,  also,  by 
the  fact  that  the  proviso  was  doubtless  intended  only  to  clear  up 
a  doubt  that  might  have  arisen  from  the  general  words  of  the  act, 
whether  lien  by  bottomry  might  not  have  been  included  within 
its  terms,  and  the  necessity  enjoined  upon  the  holders  of  such 
securities  to  record  them,  in  order  to  render  themselves  safe. 
Again,  a  bottomry  bond  has  priority  over  the  liens  of  material 
men,  upon  a  foreign  vessel ;  and  to  elevate  a  mortgage  to  the 
next  rank,  would  require  that  it  too  should  postpone  material 
men.  It  is  quite  clear  that  it  never  possessed  any  such  energy, 
for  it  can  only  proceed  against  the  remnants  after  such  claims 
are  fully  satisfied:  The  Charles  Carter,  4  Cranch  328;  19  How. 
241 ;  9  Wheaton  635. 

The  Act  of  1850  was  not  passed  to  marshal  the  liens  which 
arise  under  the  maritime  law,  or  to  classify  maritime  contracts. 
Its  purpose  was  very  difierent  from  that  suggested  by  the  argu- 
ment I  have  sought  to  answer.  It  was  designed  to  set  at  rest 
many  of  the  troublesome  doubts  that  hung  around  the  rights 
and  liabilities  of  the  mortgagees  of  vessels,  and  to  prevent  the 
continuance  of  secret  liens  upon  such  property;  impairing  its 
value,  and  often  bringing  heavy  losses  upon  innocent  purchasers. 
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Its  operation  would  seem  to  inclade  every  case  where  a  transfer 
or  encumbrance,  absolute  or  qualified,  is  made  in  writing,  and 
therefore,  capable  of  being  recorded,  with  the  exception  (arising 
from  its  very  nature)  of  a  bottomry  bond,  created  in  a  foreign 
country,  for  the  sole  purpose  of  furnishing  ^^  wings  and  legs  to 
the  forfeited  hull  to  get  back  for  the  benefit  of  all  concerned," 
and  expiring  with  the  life  of  the  vessel.  It  will  be  seen  that  the 
act  creates  no  new  privileges  for  even  this  favored  maritime  con- 
tract, but  it  is  left  with  precisely  the  rights  it  had  before,  or  to 
use  the  terms  of  the  proviso,  ^^  not  in  any  way  affected  by  its 
provisions." 

Every  consideration  which  would  favor  the  priority  of  those 
furnishing  supplies  or  repairs  in  a  foreign  port  over  a  mortgage, 
will  apply  with  almost  equal  force  in  favor  of  the  priority  of  the 
material  man  in  the  home  port,  as  against  the  remnants  or  sur- 
plus, to  which  both  he  and  the  mortgagee  must  alike  look  for 
relief.  He,  too,  furnishes  the  substance,  needed  to  preserve  the  life 
of  the  vessel;  he,  too,  enables  her  to  peiFform  her  maritime  mis- 
sion ^^to  plough  the  seas,  and  not  to  rot  in  the  docks ;"  and  he, 
too,  surely  should  be  enabled  to  look  to  that,  to  whose  value  his 
means  and  his  labor  have  contributed,  as  against  one  whose  claim 
may  have  arisen  from  circumstances  far  removed  from  the  mari- 
time uses  of  the  vessel. 

Should  we  regard  a  mortgage  of  a  vessel  as  a  defeasible  bill 
of  sale,  it  would  seem  entirely  clear  that  no  greater  rights  could 
be  ascribed  to  such  qualified  owner,  as  against  material  men,  than 
to  one  having  the  absolute  property  in  such  vessel.  As  the 
vessel  is  liable  in  the  hands  of  the  owner  to  a  lien  under  the 
state  law  for  materials,  &;c.,  there  would  seem  no  sufficient  reason 
why  a  mortgagee  should  stand  in  any  better  attitude  as  to  such 
creditors. 

Moreover,  the  amended  12th  Rule  in  Admiralty,  before  referred 
to,  which  allows  to  material  men  in  the  home  port  a  proceeding 
in  persanamy  recognises  the  existence  of  a  right  enforceable  in 
admiralty,  which  we  have  seen  is  not  the  case  with  a  mortgage. 

I  would  refer  to  the  case  of  the  brig  Minnie,  6  Am.  Law  Reg. 
334,  where  this  subject  is  ably  examined,  and  also  to  Reeder  v. 
Steamship  George's  Creek,  8  Id.  232.    The  rule  laid  down  in 
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lien ;  for  section  5  of  the  act  reads :  ^^  the  taking  or  receiving  of 
any  note,  &;c.,  in  settlement  of  a  debt  comprehended  in  any  of 
the  above  enumerated  classes  shall  in  no  wise  invalidate  the  lien 
given  by  this  act."  It  seems  to  have  been  the  purpose  to  give 
the  mechanic  as  many  securities  for  his  repairs,  &c,  as  the  debtor 
had  it  in  his  power  to  offer,  and  yet  that  the  lien  should  still  sub- 
sist against  the  vessel  for  the  two  years  specified  in  the  act.  The 
policy  of  such  a  discrimination  in  favor  of  one  class  of  creditors 
may  well  be  debatable,  but  I  have  had  no  difficulty,  from  a 
careful  study  of  the  act  under  consideration,  in  arriving  at  the 
conclusion  above  expressed. 

There  will  be  found  filed  with  the  testimony  in  this  case  exhibit 
''  X.,  J.  H.  B.  01k."  a  receipt  of  O.  B.  Kurtz  for  the  amount  of 
his  claims  against  both  the  Collier  and  Vulcan,  to  the  effect, 
^^  Bee.  18,  '60,  rec'd  payment."  This  receipt  is  explained  in  the 
evidence  to  have  been  not  for  money,  but  for  a  note  received  for 
the  gross  sum  of  his  demands  at  that  date.  As  a  question  of  fact 
I  have  no  difficuKrjr,  from  the  testimony  on  this  point,  in  determin- 
ing that  ^^  there  was  no  contract  to  take  the  lesser  security  and 
release  the  better;"  that  ^'  there  was  no  consideration  given  or 
intended  to  be  given  for  the  relinquishment  of  one  of  the  me- 
chanic's securities,  nor  did  such  an  act  enter  into  the  contempla- 
tion of  either  of  the  parties  at  the  time  of  the  settlement."  Under 
the  ruling'  in  such  circumstances  of  Grier,  J.,  in  Sutton  et  al.  v. 
The  Albatross,  1  Phila.  428,  the  giving  of  the  receipt  in  this 
case  cannot  deprive  the  mechanic  of  his  lien. 

These  considerations  dispose  of  the  demands  of  the  foUowiug 
parties : 

G.  W.  Coffin,  G.  W.  Motherall  4;  Co.,  G.  B.  Kurtz  and  J.  H. 
Jenks. 

Long  k  Duff,  it  seems,  settled  with  the  owner  of  the  two  boats 
every  six  months,  and  if  the  account  was  large  enough,  received 
a  note  for  the  amount ;  hence  they  hold  several  securities  of  this 
character,  the  last  of  which  is  not  due.  It  also  appears  that 
when  one  of  these  six  months'  notes  would  mature,  the  same 
would  at  times  be  renewed  or  extended  by  a  new  note,  if  the 
boat  owner's  necessities  demanded  it.  It  does  not  appear  that 
any  of  these  notes,  at  any  time,  passed  from  the  hands  of  Long 
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&  Baff,  except  into  that  of  the  owner,  when  a  note  was  lifted  or 
renewed. 

It  is  contended  that  where  the  note  originally  given  has  passed 
into  the  hands  of  the  maker,  by  renewal  or  otherwise,  the  lien 
for  that  indebtedness  is  gone. 

Andrew  Adley's  case  differs  from  that  of  Long  &  Duff  in  that, 
for  his  own  accommodation  and  benefit,  he  discounted  his  notes 
received  with  some  of  the  banking  institutions  of  the  city.  The 
note  given  at  January  last  was  also  discounted,  but  was  lifted 
before  maturity  by  Mr.  Adley. 

There  is  a  class  of  cases  here  which  differ  in  important  partic- 
ulars from  most  of  those  considered  above,  but  the  points  raised 
in  the  last  two  cases  will  be  covered  in  the  consideration  of  this 
class,  which  includes  Fitzsimmons  &  Morrow,  J.  S.  Pringle,  A. 
Hartupee  &  Co.,  Douglas  &  English,  J.  Irwin  &;  Sons,  and  Wil- 
liam Nelson.  These  cases  differ  somewhat  among  themselves  in 
their  details,  and  I  may  lean  a  little  more  strongly  against  a 
particular  case  than  the  facts  proven  may  warrant.  With  this 
explanation,  the  facts  respecting  these  cases,  as  well  as  I  can 
gather  them,  seem  to  be  as  follows : 

Notes  were  given  generally  every  six  months,  upon  the  settle- 
ment of  the  account  between  the  parties  arising  out  of  repairs, 
&c.,  to  the  two  boats  for  the  current  half  year.  These  notes 
were  discounted  for  the  holder's  benefit.  When  one  of  these 
notes  would  mature  in  the  hands  of  the  banking  company,  or 
was  about  to  mature,  the  maker  would  call  upon  the  original 
payee  of  the  paper  and  obtain  his  endorsement  upon  new  paper 
for  the  whole  or  some  less  sum,  as  he  might  be  able  to  pay  a  part 
upon  account.  This  new  paper  the  owner  of  the  boats  could  get 
discounted,  and  with  the  proceeds  would  lift  the  preceding  note. 
In  some,  if  not  all,  instances  the  first  paper  given  was  a  note  by 
D.  Bushnell,  agent,  the  owner  of  the  boats,  Jos.  Bushnell,  resid- 
ing in  Cincinnati.  When  this  would  mature,  a  draft  by  D.  Bush- 
nell, agent,  on  Jos.  Bushnell,  Cincinnati,  would  be  the  paper 
upon  which  the  endorsement  of  the  lien  creditor  would  be  ob- 
tained, and  so  each  time  a  note  or  draft  would  fall  due ;  Jos. 
Bushnell  thus  apparently  meeting  his  paper  at  Cincinnati  as  it 
matured.    The  drafts  were  generally  discounted  at  Pittsburgh, 
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and  the  proceeds  transmitted  to  Cincinnati,  to  take  ap  the  old 
draft. 

In  all  the  cases  thus  far  spoken  of,  without  exception,  the 
notes  or  drafts,  representing  the  existing  liability  for  which  a 
lien  is  claimed,  are  the  property  of  the  several  libellants,  and  also 
with  the  exception  of  J.  Irwin  &  Son  and  Douglas  k  English 
have  been. brought  into  court,  and  are  now  in  the  possession  of 
the  clerk  of  this  court. 

It  is  contended  upon  these  facts,  that  these  libellants  are  but 
the  accommodation  endorsers  of  Mr.  Bnshnell,  and  in  such  rela-  • 
tion,  their  original  lien  is  gone. 

There  is  really  no  substantial  difference  between  these  cases 
and  that  of  Mr.  Adley.  It  can  make  no  difference  to  the  cred* 
itors  or  defendant  whether  Mr.  Bushnell  got  new  notes  discounted 
with  the  endorsement  of  A.  Hartupee  k  Co.  upon  them  and  paid 
the  discount,  or  whether  he  renewed  the  notes  directly  with  A. 
Hartupee  k  Co.,  adding  in  or  paying  to  them  the  discount,  and 
they  subsequently  got  them  discounted.  A.  Hartupee  &  Co.'s 
liability  would  be  neither  greater  nor  less  in  either  case,  and  their 
relation  to  all  the  parties  to  the  transaction  would  be  precisely 
the  same. 

In  the  view  I  have  taken  above  respecting  the  design  of  the 
legislature,  this  giving  of  notes  for  an  existing  demand,  which 
would  entitle  the  party  to  a  lien  upon  the  vessel,  is  to  be  regarded 
as  entirely  a  collateral  matter,  which  can  in  no  way  work  a  satis- 
faction or  extinguishment  of  the  lien  within  the  two  years,  given 
by  the  act,  until  the  indebtedness  represented  by  such  notes  be 
actually  paid.  Regarding  this  then  as  collateral  matter,  no  trans- 
actions between  debtor  and  lien  creditor,  respecting  these  notes, 
save  payment,  can  invalidate  the  lien  of  the  mechanic,  so  long  as 
the  notes  remain  in  his  hands,  or  as  in  this  case,  are  in  his  hands, 
at  the  time  he  claims  upon  his  original  demand,  ready  to  be 
brought  into  court  and  surrendered.  How  far  the  holder  of  such 
note  could  be  considered  the  assignee  or  endorsee  of  a  boat  note, 
entitling  him  to  a  lien  in  the  third  class  of  section  1  of  the  act,  is 
an  entirely  different  question. 

To  put  any  other  construction  upon  this  act,  would  be  to  en- 
force a  technical  rule  to  the  injury  of  the  parties  for  whose  benefit 
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the  act  was  designed,  not  only,  not  in  pursuance  of  the  require- 
ment of  the  statute,  hut  in  conflict  with  its  spirit,  and  for  the 
benefit  of  creditors,  whose  rights  have  been  in  no  way  affected  or 
impaired  by  the  acts  of  the  mechanics  to  whom  the  notes  were 
originally  given. 

In  the  case  of  A.  Adley  (just  considered  with  others)  in  the 
July  note,  1860,  he  gave  a  receipt,  **  received  payment,"  (exhibit 
^^  J.  H.  B.  Clk.")  which  is  explained  by  the  testimony  that  no 
money  was  paid  therefor,  and  also  by  receipt  in  the  case  of  the 
Vulcan,  into  which  the  Collier  account  thus  receipted  is  carried, 
and  receipted,  ^^  received  payment  by  note  at  four  months,"  thus 
showing  the  whole  transaction.  Such  a  case,  as  we  have  seen  in 
that  of  6.  B.  Kurtz,  cannot  affect  the  claim  of  the  mechanic  to 
his  lien. 

The  libel  of  Thomas  Snowden  shows  that  for  the  work  done 
and  materials  furnished  by  him,  a  draft  was  finally  given,  being 
the  renewal  of  a  note  first  given,  and  that  said  draft  is  in  the 
hands  of  and  is  owned  by  Park,  McCurdy  &  Co.  Treating  Park, 
McCurdy  &  Co.,  as  the  real  libellants,  the  question  arises,  have 
they  a  lien  for  this  draft  in  their  hands  ? 

I  have  allowed  this  cli&im  under  the  express  language  of  the 
5th  section,  which  provides,  'Hhat  the  taking  of  any  note,  &c., 
in  settlement  of  a  debt  comprehended  in  any  of  the  above  enume- 
rated classes,"  shall  not  invalidate  the  lien  given.  The  original 
note  in  the  hands  of  the  assignee  of  the  mechanic  being  within 
the  third  of  the  ^^  enumerated  classes,"  the  taking  of  the  draft 
in  ^^ settlement"  of  the  same,  would  seem  to  fall  within  the  5th 
section,  being  for  ^^a  debt  comprehended"  in  the  third  of  ^Hhe 
above  enumerated  classes." 

It  is  contended  that  for  all  claims  for  work,  materials,  or  sup- 
plies, the  admiralty  rule,  that  the  libellant  must  prove  that  all 
such  things  furnished  were  necessary,  should  be  applied..  In 
the  first  place,  it  may  well  be  urged  that  the  parties  having 
proven  that  the  materials,  &c.,  were  ordered  and  furnished  and 
used  upon  the  boats,  and  that  from  their  nature  the  materials 
seem  to  be  necessaries,  this  would  be  a  compliance  with  the  rule, 
and  moreover,  the  act  provides  a  lien  for  ^^  all  debts  contracted 
by  the  owner,  &c.,  for  or  on  account  of  work  and  labor  done, 
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&c.,  in  building,  equipping,  &c.,  of  the  boats ; "  and  therefore  it 
is  not  at  all  important  to  the  mechanic  whether  they  were  neces* 
sary  or  not.  It  is  sufficient  for  him  that  they  were  ordered  and 
furnished,  and  it  is  no  fault  of  his,  if  useless  things  were  fur- 
nished. The  debt  therefore  has  been  contracted,  and  that  fact 
entitles  him  to  bis  lien. 

The  only  two  remaining  libellants  in  the  state  courts  are  the 
Citizens'  and  the  Monongahela  Insurance  Companies.  It  will 
be  seen  by  the  Act  of  1858  that  insurers  of  a  vessel  seem  to  have 
got  in  by  one  of  the  not  infrequent  mistakes  in  this  act.  They 
come  in  the  third  class,  but  unlike  the  others,  they  draw  their 
lien  from  the  fact  that  they  have  taken  a  note  for  the  insurance, 
and  not  because  of  the  insurance,  and  without  the  taking  of  the 
note  they  would  have  no  lien.  As  the  note  then  is  their  princi- 
pal contract,  I  think  that  should  be  specific  and  individual,  and 
not  so  commingled  with  other  transactions  as  to  be  indivisible.  It 
is  not  enough  to  be  able  to  say,  ^^  here  is  a  note  for  $1000,  in  it 
there  is  included  for  insurance  of  the  Collier  $200."  You  could 
not  extinguish  the  original  debt,  viz,  the  note,  in  the  higher 
security,  viz^  the  judgment,  and  have  it  delivered  over  to  the 
debtor  upon  paying  the  judgment ;  for  a  portion  of  it  is  for  mat- 
ters not  involved  in  the  judgment  at  all.  It  seems  to  me  that 
the  libellant  should  be  able  to  come  into  court,  and  present  the 
ground  of  his  demand,  entirely  distinct  from  every  other  trans- 
action. 

The  claims  of  the  insurers  here,  are  to  be  found  in  two  or 
three  different  notes,  united  as  in  the  instance  of  the  Citizens' 
Insurance  Company,  with  other  premiums  and  discounts.  The 
last  notes  held  by  each,  however,  come  within  the  rule  laid  down 
above.  These  are  separate  from  all  claims  arising  from  other 
sources,  and  these  I  have  allowed,  deducting  the  abatement  for 
returned  premium,  the  boats  having  been  sold  before  the  expira- 
tion of  the  risk. 

All  of  the  account,  filed  in  the  case  of  J.  Irwin  &  Son,  except 
the  last  two  items,  was  furnished  for  the  steamboat  Black  Dia- 
mond, which  boat  it  seems  was  taken  to  pieces  and  considerable 
portions  of  her  used  in  the  construction  of  the  Collier. 

It  is  contended  that  the  lien  for  supplies  will  attach  to  the 


Digitized  by  VjOOQiC 


SBODES  V.  THE  COLLIER.  317 

parts  of  the  vessel,  and  should  be  paid  out  of  the  proceeds  of  the 
Collier. 

I  have  not  been  able  to  perceive  the  force  of  the  position,  and 
have,  therefore,  rejected  all  items  that  were  not  expressly  furnished 
to  the  Collier. 

The  sheriff  of  the  county,  in  making  up  his  costs  in  this  case, 
has  taxed  $11 16  in  each  intervening  claim.  Exception  has  been 
taken  thereto. 

It  appears  that  this  sum  is  made  up  of 

Attorney's  fee, $8  00 

Writ, 1  25 

Prothonotary's  costs,         ....  1  91 

Sheriff, 5  00 


Total,  .        .' $11  16 

It  appears  that  the  state  act,  establishing  the  fees  of  the 
sheriff,  has  made  no  provision  for  the  case  of  attachments  of 
vessels,  and  the  sheriff  has  charged  the  fees  usually  taxed  by 
marshals  of  the  United  States. 

Taking,  however,  the  fees  allowed  the  sheriffs  for  our  guide, 
he  could  be  entitled  to  no  more  than  •  one  dollar  for  each  service, 
and  having  two  parties  here,  upon  whom  to  serve  the  monitions, 
I  have  allowed  that  sum  for  each. 

I  can  see  no  warrant  for  allowing  an  attorney's  fee  to  each 
intervener,  thus  making  several  attorney's  fees  in  one  case,  and 
that  is  not  the  practice  in  this  court,  and  should  not  be  any 
where.  I  have  therefore,  struck  out  this  fee  and  taxed  in  the 
case  of  each  intervener  as  follows  : 


Writ, 

Prothonotary, 
Sheriff,     • 

Total,  . 


$1  25 

1  91 

2  00 


$5  16— instead  of  $11  16. 

Whereupon,  I,  John  H.  Bailey,  clerk  of  the  said  court,  do 
respectfully  certify  and  report,  that  I  have  as  above  set  forth 
ascertained  the  amounts  due  the  several  libellants  and  interven- 
ers in  this  cause,  and  I  do  further  certify  and  report  that  the 
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«8cliedale  hereunto  annexed,  and  marked  '^  A/*  and  made  part  of 
this,  my  report,  contains  a  statement  and  account  of  the  moneys 
so  foand  dae  the  several  parties  as  aforesaid,  to  which  for  greater 
certainty  I  refer.     All  of  which  is  respectfully  submitted. 

John  H.  Bailey,  Clerh. 

The  following  opinion  (McCandless,  J.)  approving  and  adopting 
the  views  set  forth  in  the  report  of  the  commissioner,  was  filed 
July  16, 1861. 

Per  Curiam. — I  have  considered  this  case,  and  the  report  of 
the  commissioner  is  confirmed  for  the  reasons  assigned  by  him. 
A  final  decree  is  ordered  accordingly. 

An  appeal  in  each  case  having  been  taken  to  the  Circuit  Court, 
the  following  opinion  was  delivered,  December,  1861,  by 

Grier,  C.  J. — ^These  cases  involve  the  same  questions,  differ- 
ing only  in  immaterial  circumstances.  The  very  able  report  of 
the  master  was  confirmed  by  the  District  Court  The  exceptions 
to  that  report,  and  the  principles  on  which  it  is  founded,  are  now 
to  be  considered : 

Ist.  The  claim  of  the  libelhint,  as  pilot,  was  properly  allowed. 
The  attachment  and  lien  creditors  might  have  intervened  as 
claimants,  in  the  original  suit,  and  contested  the  libellant's  claim 
for  wages  against  the  vessel.  But  they  have  not  done  so.  They 
are  now  before  us  only  ex  gratioy  on  petition  to  have  the  remnant 
of  the  fund  in  the  registry  of  the  court  delivered  to  them  accord- 
ing to  the  order  of  their  respective  claims.  The  District  Court 
might  have  relieved  itself  of  the  trouble  of  distributing  this  sur- 
plus by  ordering  it  to  be  delivered  over  to  the  sheriff,  who  had 
attached  the  vessels  on  domestic  liens. 

But  the  proceedings  in  the  state  courts  being  withdrawn,  the 
petitioners  may  call  upon  the  court  to  appropriate  the  fund  to 
those  entitled  to  receive  it :  Schuhardt  v.  Babbidge  et  al.,  19 
How.  239. 

2d.  The  chief  complaint  against  the  appropriation  made  by  the 
master's  report,  is,  that  he  has  postponed  the  claims  of  the  mort- 
gagees to  that  of  the  other  lien  creditors. 
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The  Act  of  Assembly  of  1886,  relating  to  the  attachment  of 
vessels,  subjected  them  to  a  lien  for  work  done  in  repairing,  fur- 
nishing and  equipping  them,  &c. ;  but  limited  this  lien  or  privi- 
lege to  the  commencement  of  her  first  voyage.  On  the  20th 
April,  1858,  a  supplement  to  this  act  was  passed,  applicable  only 
to  vessels  navigating  the  rivers  Allegheny,  Monongahela,  or  Ohio, 
in  this  state,  by  which  they  are  encumbered  with  liens  for  every 
possible  debt  or  contract  made  concerning  them.  They  are 
ranged  into  five  classes,  too  large  to  be  specially  enumerated, 
and  it  is  not  necessary  for  the  purposes  of  this  decision.  It  is 
sufficient  to  say  that  all  the  debts  claimed  as  liens,  came  within 
the  act,  except  the  mortgages. 

We  need  not  speculate  on  the  regard  that  would  be  paid  to 
these  secret  domestic  liens  in  a  port  of  another  state,  or  in  case 
of  a  purchaser  without  notice  at  a  foreign  port 

By  this  act  these  secret  liens,  with  which  the  boat  may  be 
covered,  have  a  life  of  two  years  given  them,  whether  she  remains 
within  the  state  or  home  port  or  not. 

The  maritime  liens  being  first  satisfied,  the  surplus  in  the 
registry  of  the  court  should  be  distributed  to  the  parties  having 
these  liens,  in  their  order. 

By  the  law  of  Pennsylvania  there  can  be  no  valid  mortgage  of 
a  chattel  unless  possession  accompanies  the  deed,  and  the  Act 
of  1868  gives  him  cone. 

K  the  mortgagee  were  in  possession  he  would  be  treated  as 
owner  and  be  personally  liable  for  the  debts  of  the  boat.  This 
act  makes  the  boat  debtor  for  everything  done  to  or  for  her,  and 
these  liens  would  attach  to  the  boat  whether  in  his  possession  or 
that  of  the  mortgagor.  A  mortgagee  may  take  possession  of  the 
vessel  by  virtue  of  his  deed,  but  till  he  does  so  he  has  neither  a 
general  or  a  special  property,  any  title  to,  or  lien  upon  the  boat. 
The  Act  of  Congress  of  July  29th,  1850,  which  requires  every 
bill  of  sale,  mortgage,  hypothecation  or  conveyance  of  a  vessel, 
to  be  registered  or  enrolled,  in  order  to  have  any  validity  as 
against  a  purchaser  without  notice,  does  not  give  force  or  validity 
to  a  domestic  mortgage  of  a  vessel  which  it  had  not  by  the  law 
of  the  place  where  it  was  executed.  The  sole  object  of  this  Act 
of  Congress  is  to  protect  purchasers  against  secret  liens.   Whether 
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the  hypothecations  or  liens  given  by  this  Act  of  Assembly  coold 
have  any  validity  even  here,  as  against  a  bond  fiie  purchaser 
without  notice,  unless  they  had  been  registered  according  to  the 
Act  of  Congress,  we  need  not  here  decide. 

In  many  states  a  mortgage  of  a  chattel  is  a  valid  security  with- 
out possession.  But  to  have  any  effect  except  inter  parte9j  and 
those  having  notice,  this  act  requires  their  registry.  If  it  were 
not  a  valid  lien  or  hypothecation  by  the  state  law,  the  Act  of 
Congress  gave  it  none.  The  registry  of  these  mortgages  conse- 
quently gave  them  no  more  effect  than  they  had  before.  It  was 
only  notice  to  a  purchaser  that  the  mortgagee  had  no  lien. 

The  mortgagees  in  this  case  had  no  right  to  claim  the  money 
representing  the  boat  till  all  just  claims,  which  were  debts  of  the 
boat,  having  a  lien  on  it  by  virtue  of  this  Act  of  Assembly,  have 
been  first  paid  and  satisfied.  The  balance,  given  to  the  mortga- 
gees, is  given  because,  as  between  them  and  the  owner,  they 
would  have  a  right  to  take  possession  of  the  boat,  subject  to  the 
liens,  and  consequently  may  have  the  balance  of  the  money  rep- 
resenting her. 

It  is  objected  that  many  of  these  accounts,  for  which  this  boat 
was  attached,  had  lost  their  lien  in  consequence  of  notes  given  by 
the  owner,  which  were  renewed  from  time  to  time  but  not  paid. 
To  this  objection  the  fifth  section  of  the  Act  of  Assembly  referred 
to  is  a  complete  answer,  viz :  ^^  That  the  taking  or  receiving  of 
any  note,  bill  of  exchange,  or  other  writing,  in  settlement  of  a 
debt,  comprehended  in  any  of  the  above  enumerated  classes,  shall 
in  no  wise  invalidate  the  lien  given  by  this  act,  but  the  same  shall 
exist  in  full  force  and  effect,  as  if  no  such  note,  bill  of  exchange 
or  other  writing  had  been  given." 

Although  the  master  of  a  vessel  as  such  has  no  lien  for  his 
wages,  by  the  maritime  law,  this  act  gives  a  preference  ^^  to  all 
hands  or  persons  employed"  on  a  boat,  whether  as  ^^ master, 
clerk,  or  otherwise,"  consequently  his  wages  as  such  master  were 
properly  allowed,  for  the  three  months. 

On  these  western  rivers,  a  boat  must  be  always  under  direction 
of  a  pilot,  and  in  many  cases,  the  pilot  performs  the  functions  of 
master,  having  a  certain  established  rate  of  wages,  for  his  services 
as  pilot,  and  an  addition  thereto  for  his  services  as  master.    For 
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the  first,  he  may  have  his  lien  by  the  maritime  law,  for  the  latter, 
he  has  a  preference  by  the  local  law  to  the  extent  of  three  months' 
wages. 

I  see  no  reason  why  an  assignee  of  any  of  these  accoants  for 
which  a  lien  is  given,  may  not  have  a  right  to  stand  in  the  place 
of  his  assignor.  It  is  true  the  thing  is  not  legally  assignable, 
but  a  court  of  admiralty  regards  equitable  claims  with  the  same 
favor  as  a  coart  of  chancery. 

The  objection  by  the  insurance  companies  is  also  overruled. 
There  is  nothing  on  the  face  of  the  report  to  show  a  mistake  of 
law  or  facts,  and  nothing  produced  before  this  court  to  show 
error. 

The  bilk,  bonds,  notes,  ftc,  enumerated  in  the  third  class  of 
liens,  must  ^^  have  been  signed  and  given  in  the  name  and  for  and 
on  account  of  such  ships,  &c." 

The  master  very  properly  says  that  where  ^Hhe  note  is  the 
evidence  of  the  contract  which  binds  the  boat  it  should  be  specific 
and  individual,"  and  that  '4t  is  not  enough  to  present  a  note  of 
$1000  with  the  allegation  that  it  includes  $200  for  the  insurance 
of  the  Collier."    We  see  no  error  in  this  decision. 

The  exceptions  to  the  decision  of  the  master,  with  regard  to  the 

accounts  of  Fulton  &  Son,  and  of  Irwin  &  Son,  which  were  in 

* 

part  over  two  years  old,  are  also  overruled,  for  the  reasons  stated 
in  the  report — a  bill  of  goods  furnished  to  a  boat,  when  in  port 
in  1860,  cannot  be  tacked  to  other  bills,  made  in  1858,  more  than 
two  years  ago,  to  save  the  whole  from  the  limitation  of  two  years. 
The  judgment  of  the  District  Court  is  therefore  affirmed,  and 
the  clerk  is  ordered  to  pay  the  money  in  court  according  to  the 
report  of  the  master. 


TOL.  II.— 21 
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In  the  Common  Plea9  of  Erie  County, 

Commonwealth  ex  rel.  Grat  &  Farrar  v.  The  Bahk  of 

Commerce. 
Same  ex  rel.  Sanford  v.  Same. 

(Yol.  IX.,  p.  225.     1862.) 

1.  Where  the  proper  officers  of  a  bank  absent  themseWes,  and  demand  is  made 
during  business  hours  for  the  payment  of  its  bills  in  specie,  and  refhsed  bj 
the  person  in  charge  not  an  officer,  his  offer  to  endorse  the  demand  and 
refusal  on  the  bills  is  not  sufficient  in  law,  and  would  not  bind  the  bank, 
and  the  holder  is  not  deprived  of  his  remedy,  under  the  Act  of  16th  April, 
1850,  by  revising  to  allow  such  endorsement. 

2.  Under  such  circumstances,  on  complaint  of  the  creditor,  it  will  be  held 
that  there  was  a  demand  made  on  the  bank  for  the  redemption  of  its 
bills  which  was  refused,  that  there  was  a  wilful  eTasion  to  endorse  the 
bills  thus  presented  for  redemption,  and  that  the  bank  should  go  into 
liquidation. 

These  were  proceedings  ander  the  27th  section  of  the  Act  of 
16th  April,  1850,  commonly  called  the  General  Banking  Law,  to 
compel  the  Bank  of  Commerce  to  make  an  assignment  to  trustees 
aad  thus  work  a  forfeiture  of  its  charter. 

The  facts  are  sufficiently  set  out  in  the  opinion  of  the  court. 
The  causes  were  argued  together  December,  1861,  by  Wm.  S. 
Lane  and  fencer  ^  Marvin  for  relators,  and  by  Q-dlbraith  f 
DeCamp  for  defendants. 

The  opinion  of  the  court  was  delivered,  January  9, 1862,  by 
Derricesok,  p.  J.— Some  parts  of  the  Act  of  April  16, 1850, 
and  especially  those  under  which  we  are  acting  in  the  present 
proceedings,  have  not  been  drawn  with  that  care  and  accuracy 
which  could  be  desired,  but  they  are  not  so  obscure  as  to  prevent 
an  understanding  of  the  intention  and  object  of  the  framers  of 
the  law ;  and  having  ascertained  these  we  must  see,  as  far  as  we 
can,  that  the  law  is  duly  executed.  Banking  privileges  had  been 
created  by  previous  legislation,  but  never  apparently  arriving  at 
a  perfect  system  for  it,  the  legislature  was  ever  and  anon  creat- 
ing new  enactments,  with  the  hope  of  giving  security  to  the 
public  against  those  banking  institutions,  which  from  some  cause 
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or  aDother  might  become  dangerous  to  the  community.  It  was 
with  a  view  to  this,  doubtless,  that  the  act  in  question  was  en- 
acted. The  24th  section  of  it  subjects  the  bank  to  an  absolute 
forfeiture  of  its  charter  for  a  refusal  to  redeem,  on  demand  made, 
its  notes  and  liabilities  in  gold  and  silver.  It  does  not,  however, 
point  out  the  manner  in  which  this  forfeiture  is  to  be  made  effect- 
ive, and  the  omission  has  given  rise  to  doubts  whether  it  can  be 
done  in  any  other  way  than  through  a  judicial  process,  at  the 
instance  of  the  attorney-general ;  but  though  that  officer  may, 
for  the  simple  suspension  of  specie  payment,  proceed  against  a 
bank  and  have  it  closed,  while  the  law  makes  no  provision  for 
further  action  in  a  case  of  this  kind,  we  think  the  27th  section 
indicates  the  course  to  be  pursued,  through  the  agency  of  any 
private  citizen  who  may  feel  himself  aggrieved  by  the  action  of 
the  bank.  For  if  the  bank  passes  into  the  hands  of  assignees, 
whether  indicated  by  the  court  or  the  officers  of  the  institution, 
the  forfeiture  is  as  effectual  and  positive  as  if  there  had  been  an 
adjudication  or  decree  of  forfeiture,  and  doubtless  this  was  the 
mode  contemplated  by  the  legislature ;  but  its  ascertainment  is 
more  the  result,  of  inference  and  construction  of  the  whole  act, 
than  of  clear  and  well  defined  language.  The  25th  section  in- 
creases the  rate  of  interest  to  be  paid  by  the  bank  on  its  bills 
and  liabilities,  which  it  neglects  or  refuses  to  redeem,  and  im- 
poses upon  the  chief  officers  thereof  the  duty  to  endorse  on  the 
bills,  &c.,  the  day  and  year  when  payment  thereof  was  demanded, 
and  to  subscribe  their  names  thereto.  The  penalty  inflicted  by 
this  section,  for  a  neglect  or  refusal  to  do  this,  is  not  to  be  taken 
as  a  substitute  for  the  forfeiture  of  the  charter,  but  as  a  personal 
chastisement  upon  those  officers,  for  which  they  can  seek  no  re- 
muneration from  the  bank.  The  object  of  this  penalty  is  to  insure 
compliance  with  the  rest  of  the  section  of  the  act  which  creates  it. 
The  27th  section  is  the  more  remedial  one,  and  defines  the  mode  of 
procedure,  which  is  as  summary  as  could  be  reasonably  desired,  and 
is  admirably  designed  to  keep  banking  institutions  in  wholesome 
checks.  It  requires  that  the  complainant  shall  set  forth  in  his 
petition  that  he  had  presented  his  notes,  bills  or  other  evidence 
of  indebtedness  to  the  proper  officers  of  the  bank,  and  demanded 
payment  in  gold  and  silver,  but  which  had  been  refused ;  and 
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this  being  verified  by  the  complaiDant*8  affidavit,  a  citation  is  to 
be  UTTarded,  returnable  within  eight  days ;  and  if  the  court  or 
judge  passing  upon  the  matter  is  satisfied  of  the  truth  thereof, 
a^id  that  the  provisions  of  the  25th  section  have  been  wilfully 
violated,  the  directors  of  the  bank  shall  make  an  assignment  of 
all  its  estate,  subject  to  the  approval  of  the  court.  This  being 
done,  the  chartered  rights  of  the  bank  become  at  once  forfeited, 
except  so  far  as  any  of  them  may  be  necessary  to  the  winding  up 
of  its  affairs,  the  proper  disposition  of  its  assets  and  the  payment 
of  existing  liabilities.  But  for  all  other  purposes,  the  bank  is  as 
defunct  as  if  it  never  had  had  existence;  and  here  and  in  this 
manner  it  is  that  the  24th  section  becomes  effective  and  opera- 
tive. These  three  sections,  then,  the  24th,  25th  and  27th,  are 
to  be  taken  as  a  whole,  and  not  separately,  for  distinct  judicial 
action  thereon ;  for  if  they  should  be,  it  is  not  easy  to  see  how  a 
legitimate  end  could  be  arrived  at.  The  petitions  on  which  the 
proceedings  before  us  have  been  instituted,  are  in  form  and  sub- 
stance unexceptionable,  and  the  service  of  the  citations  issued  on 
them  have  been  duly  returned  by  the  sheriff.  The  evidence 
which  we  have  heard  is,  that  the  bills  or  notes  mentioned  in 
them  were  presented  at  the  counter  of  the  bank,  during  the  pro- 
per hours,  and  payment  thereof  in  specie  demanded,  and  the 
same  was  refused  by  the  young  man  Osboru,  the  only  person  in 
charge,  who  said  there  was  nothing  to  redeem  with,  but  that  he 
would  endorse  them.  He  was  asked  if  he  was  an  officer  of  the 
bank,  and  replied  that  he  was  not,  but  was  put  there  by  Mr. 
Beed,  the  cashier,  who  was  then  absent,  and  had  been  so,  at  his 
home  in  the  state  of  New  York,  for  about  two  months,  and  that 
he  did  not  know  who  the  president,  vice-president  or  directors  of 
the  bank  were,  but  that  he  was  authorized  by  the  cashier  to  en- 
dorse bills. 

The  cashier  himself  has  been  examined,  and  he  says  that  when 
he  left,  some  two  months  ago,  to  attend  a  sick  wife  in  the  state  of 
New  York,  he  put  a  young  man  in  the  bank  and  wrote  to  Osborn 
to  come  and  take  charge  of  it,  and  to  attend  to  all  matters  of 
business  for  him ;  and  when  he  returned  he  found  him  there. 

Do  these  acts  evidence  that  violation  of  the  provision  of  the 
25th  section  there  spoken  of?     One  thing  it  certainly  does  evi- 
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dence,  that  the  bank  was  not  in  very  active  or  efficient  operation, 
or  that  its  concerns  were  very  carelessly  attended  to ;  and  fur- 
ther, that  the  holders  of  its  bills  were  then  seeking  their  re- 
demption, which  they  could  not  obtain.  Was  the  offer  of  Osborn 
tp  endorse  the  bills  sufficient  in  law,  and  did  the  refusal  to  allow 
him  to  endorse  cut  the  applicants  short  of  the  remedy  they  are 
now  seeking?  This  can  be  best  answered  by  asking  another 
question :  Was  Osborn  the  "  proper  officer  "  mentioned  in  the  act 
to  make  endorsement,  or  was  he  an  officer  at  all  of  the  bank  ? 
Certainly  not  The  cashier  could  not  depute  him  to  endorse 
the  bills,  or  appoint  him  to  any  particular  office  or  clerkship 
in  the  bank.  This  could  only  be  done  by  the  directors.  The 
president  or  cashier  could  authorize  any  one  to  endorse  the 
day  and  year  on  the  bills,  but  one  or  the  other  must  put  his  own 
name  thereto,  and  this  could  not  be  done  by  a  substitute.  Such 
is  the  positive  law  on  the  subject.  An  endorsement  by  Osborn 
would  not  have  been  binding  on  the  bank,  and  could  have  been 
repudiated  at  pleasure  by  its  officers.  In  the  next  place,  was 
there  a  wilful  evasion,  neglect  or  refusal  to  endorse  the  bills  ? 
This  must  be  determined  by  the  acts  connected  with  the  entire 
transaction.  It  is  not  customary,  nor  is  it  contemplated  by  the 
banking  law  or  its  policy  that  it  should  be  so,  to  have  banks, 
for  months  at  a  time,  without  the  care  and  attention  of  one  or 
more  of  its  chief  officers,  to  transact  the  ordinary  business  of 
banking,  the  discounting  of  notes,  redeeming  of  bills,  adjusting 
of  accounts,  &c.,  &c.  And  if  any  one  is  so  left,  without  a  re- 
sponsible head  or  officer,  and  bill  holders  or  others  alike  interested, 
call  and  receive  no  satisfaction  whatever,  to  what  other  motive 
or  intention  can  this  be  referred,  than  to  a  wilful  or  purposed 
and  intended  one  to  evade  the  requirements  of  the  law  ?  The 
law  is  not  so  charitable  as  to  construe  acts  of  such  a  character  as 
wholly  unintentional  and  accidental,  and  thus  allow  creditors  to 
be  kept  wholly  at  bay,  and  at  the  same  time  permit  the  bank  to 
retain  all  its  chartered  rights.  The  conclusion  we  have  come  to 
is,  that  there  was  a  demand  made  on  the  bank  for  the  redemp- 
tion of  its  bills,  which  was  refused,  and  also  that  there  was  a 
wilful  evasion  to  endorse  the  bills  thus  presented  for  redemption, 
and  that  the  bank  should  go  into  liquidation  either  by  making  an 
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assignment  on  or  before  the  17th  Jannarj,  1862  (fixed  ty  con- 
sent of  parties),  or  if  the  same  is  not  done,  the  court  will,  at  the 
expiration  thereof,  appoint  a  trustee  to  take  charge  of  its  effects. 

See  Commonwealth  ex  rel.  v.  Bank  of  Commerce,  ftipra,  322. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.     In  Admiralty, 

McGiNNis  V.  Thb  Steamboat  Grand  Turk. 

(Vol.  IX.,  p.  257.     1862.) 

1.  A  sheriff's  sale  of  asteamboa  t  does  not  discharge  the  lien  of  sailors'  wages. 

2.  Otherwise,  if  the  wages  are  due  to  the  owner  of  the  boat. 

3.  A  father  may  maintain  an  action,  in  admiralty,  for  the  wages  of  his 
minor  children,  but  it  is  a  right  wiiich  may  be  renounced  or  forfeited. 

4.  He  may  renounce  it  by  Tolnntarily  allowing  his  child  to  hare  the  exclnsiTe 
use  of  the  fruits  of  his  own  industry;  or  he  may  forfeit  his  right  by  neg- 
lecting to  perform  those  duties  which  are  the  foundation  of  that  right. 

5.  A  watchman,  not  during  the  navigation  of  the  Tessel,  nor  when  she  had 
her  cargo  on  board,  but  exclusively  in  a  home  port,  at  the  marine  railway 
and  when  she  was  laid  up  for  repairs,  has  no  lien  for  his  wages. 
6.  This  is  not  maritime  service.  It  is  the  work  of  a  landsman,  rather  than 
a  sailor.  It  is  completed  before  the  voyage  is  begun,  or  after  it  is  ended. 
It  is,  therefore,  not  a  maritime  contract  which  can  be  enforced  in  a  court  o^ 
admiralty. 

This  case  was  argaed  by  Mr.  Woods  for  the  libellant,  and  by 
.  Mr.  Barton  for  the  claimant 

The  facts  sufficiently  appear  in  the  opinion  of  the  court,  which 
was  delivered  by 

M^Gandless,  Dist.  J. — The  libellant,  a  minor,  by  his  next 
friend,  R.  B.  Cool,  sues  for  wages  as  a  watchman,  on  board  the 
steamboat  Grand  Turk,  of  which  William  McGinnis,  his  father  was 
the  owner.  The  interest  of  the  father,  was  by  a  judicial  sale 
and  subsequent  conveyance,  vested  in  George  W.  Coffin,  who  inter- 
vened to  resist  the  payment. 

As  a  general  principle  it  is  not  denied,  that  the  lien  of  a  sailor's 
wages  is  not  discharged  by  a  sheriff's  sale:  2  Wallace  593;  but  it 
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is  contended,  that  the  son  heing  a  minor,  the  wages  were  dae  to 
the  father.  If  this  be  so,  a  sale  by  the  sheriff  confers  all  the 
title  which  the  defendant  in  the  execution  had,  and  is  equivalent 
to  his  own  deed  with  special  warranty.  The  case  would  then 
present  this  bare  proposition.  Can  a  vendor  for  a  consideration 
paid,  retain  a  lien  against  property,  which  he  has  thus  sold  and 
delivered,  in  the  hands  of  his  vendee ;  and  that  too,  for  a  debt 
due  by  himself  to  himself.  Certainly  he  can  not,  for  when  a 
chattel  is  sold  and  delivered  to  the  vendee,  the  vendor  has  neither 
juB  m  rej  nor  ad  rem^  neither  a  property  in  nor  a  lien  on  the 
thing  sold:  2  Wallace  596. 

In  the  present  case, -this  all  depends  upon  the  relation  subsist- 
ing between  the  father  and  the  son.  As  a  general  proposition, 
it  is  undoubtedly  true,  that  the  father  is  entitled  to  the  earnings 
of  his  children  during  their  minority,  nor  is  there  any  doubt  that 
he  may  maintain  a  suit  in  admiralty  for  their  wages,  earned  in 
maritime  service:  4  Mason  880.  But  this  is  not,  like  the 
duties  of  a  parent,  a  right  indissolubly  attached  to  the  paternal 
relation. 

It  is  a  right  which  may  be  either  renounced  by  the  father  or 
forfeited.  He  may  renounce  it  by  voluntarily  allowing  his  child 
to  have  the  exclusive  use  of  the  fruits  of  his  own  industry,  and 
he  may  forfeit  his  right  by  neglecting  to  perform  those  parental 
duties  which  are  the  foundation  of  that  right :  Ware  476.  The 
proofs  have  shown  clearly  that  for  two  years  the  father  permitted 
the  son  to  hire  out,  receive  his  own  wages  and  to  have  the  con- 
trol of  his  own  actions ;  and  it  does  not  appear  that  this  renun- 
ciation of  the  parental  guardianship  was  attended  with  any 
results  prejudicial  to  the  minor.  If  the  case  depended  upon  this 
point,  the  libellant  would  be  entitled  to  a  decree,  for  courts  of 
admiralty  will  always  take  care  of  the  interests  of  minors,  even 
against  the  grasping  disposition  of  their  parents. 

But  there  is  a  bar  to  a  recovery  here,  which  meets  us  at  the 
very  threshold.  Thb  is  not  a  maritime  contract  which  can  be 
enforced  in  a  court  of  admiralty.  The  libellant  was  a  watchman, 
not  during  the  navigation  of  the  boat,  or  while  she  had  cargo 
on  board,  but  exclusively  in  a  home  port,  at  the  marine  railway, 
and  when  she  was  laid  up  for  repairs.     This  was  no  maritime 
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service.  It  was  the  work  of  a  landsman  rather  than  a  sailor.  It 
had  nothing  to  do  with  the  navigation  of  the  ressel ;  no  part  of 
the  services  being  rendered  while  the  vessel  was  in  motion.  Like 
the  case  of  The  Owens,  1  Wallace  870,  decided  by  my  brother 
Grier,  **  the  services  are  performed  on  a  contract  which  is  neither 
made  at  sea  nor  for  service  to  be  performed  at  sea ;  both  (that 
is,  the  contract  and  service)  were  in  the  port  of  Philadelphia  and 
within  the  county  of  Philadelphia.  The  ship  was  safely  moored 
at  the  wharf,  and  was  in  the  actual  possession  of  the  owners ;  the 
service  had  no  agency  in  bringing  her  in ;  he  was  not  carrying 
freight." 

For  these  reasons  (which  are  quoted  from  Oil.  8),  with 
others,  the  court  decide  that  a  seaman,  whose  wages  have  been 
paid  up  to  the  termination  of  the  voyage,  but  who  afterwards 
remains  on  board  the  vessel  moored  at  the  wharf,  has  no 
claim  for  services  which  a  court  of  admiralty  will  enforce.  The 
service  performed  here  by  the  defendant,  as  watchman,  is  in  no 
sense  maritime.  Like  that  of  the  stevedore,  '^it  is  completed 
before  the  voyage  is  begun  or  after  it  is  ended,"  and  has  none  of 
the  characteristics  of  a  maritime  contract. 

The  libel  is  dismissed  with  costs. 


In  the  United  States  District  Court  for  the  Western  District  of 

Pennsylvania. 

United  States  v.  Robert  Duncan. 

(Vol.  X.,  p.  41.     1862.) 

1.  Act  of  Congreii  of  28th  Februorj,  1839,  authorizing  the  courts  of  the 
United  Statei  to  relieye  bail  in  certain  cases,  construed. 

2.  The  courts  In  England  had  such  power,  independent  of  Acts  of  Parliament 
conferring  it,  which  were  held  bj  the  judges  to  be  simply  in  affirmance  of 
the  common  law. 

3.  The  reasoning  of  Chief  Justice  Marshall,  in  1  Brockenbrough  255,  although 
delivered  many  years  before  the  passage  of  the  Act  of  Congress,  sustains 
the  power  of  the  court  to  grant  relief,  as  well  after  as  before  judgment 
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4.  A  recognisance  ii  a  matter  of  record,  and  when  forfeited,  it  is  in  the 
nature  of  a  jodgment  of  record,  and  when  judgment  is  given,  the  whole  is 
to  be  taken  as  one  record. 

5.  In  the  courts  of  the  United  States,  the  recognisance  is  estreated  and  sued 
in  the  same  forum,  and  the  court  having  power  over  the  proceedings  from 
the  beginning,  may  grant  relief,  even  after  Judgment  and  execution  in  the 
hands  of  the  marshal. 

Scire  facias  9ur  recognisance.  Rule  to  set  aside  jadgment 
and  spare  the  recognisance  as  to  Duncan. 

Opinion  of  the  court  delivered  by 

McCandless,  J. — ^A  true  bill  was  found  at  the  May  Sessions, 
1861,  against  Joseph  Shoemaker,  for  making  and  passing  coun- 
terfeit coin,  in  the  resemblance  and  similitude  of  the  coin,  coined 
at  the  mint  of  the  United  States.  On  the  5th  day  of  August, 
1861,  the  defendant,  Robert  Duncan,  and  Alexander  McGregor, 
entered  into  recognisance  for  the  appearance  of  Shoemaker  at 
the  following  October  Sessions.  He  failed  to  appear,  and  the 
recognisance  was  forfeited.  On  the  26th  of  October,  a  set,  fa. 
was  sued  out,  and  served  on  Duncan  the  same  day.  No  appear- 
ance or  plea  being  entered,  judgment  nil  dicit  was  entered,  and 
the  sum  liquidated  by  the  clerk  at  $8000. 

Duncan  took  out  a  bail  piece,  and  dispatched  a  deputy  marshal 
to  the  camp  at  Indianapolis,  where  it  was  alleged  Shoemaker 
was  engaged  in  the  public  service.  As  the  military  there  was 
more  potent  than  the  civil  power,  the  deputy  failed  to  arrest 
him ;  but  at  a  subsequent  period,  and  after  the  date  of  the  judg- 
ment, he  was  captured  in  this  city  and  committed  to  prison  by 
his  bail,  where  he  now  remains  in  the  custody  of  the  United 
States  marshal. 

An  application  is  now  made  to  relieve  Duncan,  one  of  the  bail, 
under  the  authority  delegated  to  the  court,  by  the  Act  of  Con- 
gress of  28th  February,  18S9,  §  6 :  Brightly  288. 

This  act  provides,  that  ^^  whenever  it  shall  appear  to  the  court, 
that  there  has  been  no  wilful  default  of  the  parties,  and  that  a 
trial  can  notwithstanding  be  had  in  the  cause,  and  that  public 
justice  does  not  otherwise  require  the  same  penalty  to  be  exacted 
or  enforced,"  the  court  shall  have  authority  in  their  discretion  to 
remit  the  whole  or  a  part  of  the  penalty.    If  the  wilful  default 
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here  mentioned,  was  applicable  to  the  act  of  the  prisoner  alone, 
the  law  would  fail  to  extend  relief  to  meritorious  sureties,  who, 
trusting  to  the  integrity  of  the  principal,  were  found  in  default, 
without  any  act  or  connivance  on  their  part.  The  true  construc- 
tion of  the  act  would  seem  to  be,  that  where  there  is  no  collusion 
with  the  principal,  no  aid  extended  to  him  to  escape,  or  no 
effort  made  to  defeat  the  ends  of  public  justice,  the  court  shall 
have  power,  in  their  discretion,  to  relieve  the  surety  from  the 
penalty  of  the  recognisance. 

Here  it  appears  that  Duncan,  instead  of  conniving  at  the 
absence  of  the  principal,  made  every  effort  to  arrest  him,  and 
finally  succeeding  in  placing  him  in  the  custody  of  the  United 
States  officers. 

*^A  trial  can  be  had*'  in  his  case;  and,  although  it  is  alleged 
on  the  part  of  the  government,  that  owing  to  the  absence  of 
material  witnesses,  it  may  not  be  a  successful  one  for  the  prose- 
cution, yet  the  bail  does  comply  with  the  spirit  of  his  undertak- 
ing, in  placing  the  prisoner  at  the  bar  for  trial.  The  absence  of 
the  witnesses  on  the  part  of  the  government  is  no  default  of  his, 
but  is  one  of  the  casualties  to  which  all  suits  in  courts  of  justice 
are  subject.  It  is  one  of  the  chances  which  enure  to  the  benefit 
of  criminals,  and  one  of  the  misfortunes  incident  to  all  public 
trials. 

In  the  examination  of  this  case,  the  court  has  entertained  some 
doubt  as  to  its  power  to  extend  this  relief  after  judgment,  after  it 
has  become  a  debt  of  record  against  the  defendant,  and  in  favor 
of  the  United  States.  This  power  was  exercised  by  the  common 
law  courts  in  England,  and  statutes  were  passed  extending  it, 
but  they  were  all  held  to  have  been  simply  in  affirmance  of  the 
common  law. 

In  Yiner's  Abridgement,  vol.  18,  title  Recognisance,  letter 
D,  167  and  168,  it  is  said,  "  if  a  recognisance  is  estreated  into 
the  Exchequer,  because  not  punctually  complied  with,  yet  if  the 
party  appears,  and  takes  trial  at  the  next  session,  he  may  com- 
pound for  a  very  small  matter  in  the  Court  of  Exchequer,  because 
the  effect,  though  not  the  exact  form  of  the  recognisance  is  com- 
plied with ;  judges  of  the  Oyer  and  Terminer  are  the  proper  judges, 
whether  recognisances  should  be  estreated  or  spared ;  and  it  is  fo 
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tlie  advantage  of  public  justice  that  they  should  have  such 
'power,  if  upon  the  circumstances  of  the  case  they  see  fit." 

This  shows  the  power  exercised  before  judgment,  in  the  sound 
discretion  of  the  court.  In  England,  the  recognisance  was  es- 
treated and  sued  in  a  different  tribunal  from  that  in  which  it  was 
taken,  and  an  interference  after  judgment  might  bring  about  a 
conflict  of  jurisdiction.  But  in  the  courts  of  the  United  States, 
the  suit  is  brought  in  the  same  forum  and  subject  to  the  same 
judicial  cognisance.  The  court  has  not  lost  control  over  its  re- 
cord, and  it  may  extend  relief  when  a^  proper  casie  is  presented 
for  its  action. 

The  opinion  of  Mr.  Chief  Justice  Marshall,  in  1  Brock.  255, 
was  delivered  in  1818,  before  the  passage  of  the  Act  of  Congress 
heretofore  recited,  and  was  an  application  for  relief  before  the 
recognisance  was  estreated,  and  before  judgment,  but  the  whole 
reasoning  of  that  great .  chief  justice  sanctions  the  exercise  of 
the  power  as  well  after  as  before  judgment.  Li  the  case  of  the 
Commonwealth  v.  Denniston,  9  Watts  142,  the  principle  is  re- 
cognised, that  a  recognisance  is  a  matter  of  record,  and  when 
forfeited,  it  is  in  the  nature  of  a  judgment  of  record,  and  when 
judgment  is  given,  the  whole  is  taken  as  one  record.  The  right 
of  the  governor,  therefore,  to  remit,  cannot  be  affected  by  pro- 
ceeding to  judgment  on  the  recognisance,  as  the  nature  of  the 
recognisance  remains  the  same,  after  as  before  judgment. 

This  being  the  case,  the  Act  of  Congress  affords  us  ample 
power  in  the  exercise  of  a  sound  discretion,  to  afford  the  relief 
prayed  for.  And  as  we  are  of  opinion  that  the  absence  of  the 
principal  was  no  fault  of  the  bail,  and  that  he  has  done  all  in  his 
power  to  repair  the  public  injury  by  the  surrender  of  the  pris- 
oner, he  is  entitled  to  the  interposition  of  the  court,  upon  pay- 
ment of  costs. 

The  judgment  is  set  aside  as  to  Duncan,  and  the  recognisance 
as  to  him,  respited  and  spared  upon  payment  of  all  the  costs 
which  have  accrued  upon  the  scire  facias. 

Commonwealth  v.  Dayies,  1  Binney  97;  CommoBwealth  v,  McAnanj,  3 
Brewster  292. 
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Ifi  the  Common  Pleas  of  Luzerne  County. 
BoGART  V.  Ink. 

(Vol.  X.,  p.  44.     1862.) 

1.  A  jaitiee  of  the  peace  is  not  lUble  in  an  action  for  damages  for  refusing 
an  appeal  when  the  party  demanding  was  entitled  to  it 

2.  The  principle  of  the  law  seems  to  be  that  whenever  the  law  requires  the 
officer  to  decide  upon  eyidence,  whether  an  act  is  to  be  done  or  not,  if  he 
considers  the  subject,  and  mistakingly  decides  wrong,  no  action  can  be 
sustained. 

GoNTNGnAH,  P.  J. — This  suit  was  brought  by  the  plaintiff 
against  the  defendant,  a  justice  of  the  peace  of  the  county,  to  re- 
cover damages,  because  in  a  certain  action  brought  before  the 
said  justice  in  the  name  of  Dodson  to  the  use  of  Eoons  against 
Bogart,  the  now  plaintiff,  he  the  justice,  after  rendering  judg- 
ment in  favor  of  the  said  plaintiff,  refused  to  take  bail,  and  per- 
mit the  then  defendant  to  appeal.  The  plaintiff  has  now  only 
demanded  before  the  jury  nominal  damages  and  received  six 
cents,  the  court  having  by  the  consent  of  the  parties,  reserved 
the  point  as  to  the  liability  in  law  of  the  justice,  it  being  agreed 
that  judgment  might  be  entered  non  obstante  veredicto  for  the 
defendant,  should  the  court  eventually  be  of  opinion,  that  the  ac- 
tion could  not  be  sustained  at  law. 

The  evidence  in  the  case  showed  no  wilful  error  upon  the  part 
of  the  justice,  but  clearly  established  the  fact  that  if  the  justice 
was  wrong  in  refusing  the  appeal  in  the  original  suit,  it  was  an 
error  of  judgment,  under  an  apparently  honest  belief  that  the 
then  defendant  was  not  entitled  to  an  appeal.  The  claim  of  the 
plaintiff  in  the  suit  then  before  the  justice  was  for  less  than 
$5  '88,  and  so  far  the  defendant  would  have  no  right  to  appeal ; 
but  he  contends,  that  he  presented  an  offiset  for  a  larger  amount, 
which  was  overruled  by  the  justice,  and  that  this  would  give  him 
the  right  to  remove  the  case  to  the  Common  Pleas.  The  justice 
made  no  entry  of  the  proposed  offset  on  his  docket,  and  it  is 
plain  from  the  evidence,  that  be  did  not  consider  the  claim  of  set 
off  properly  made  and  brought  to  his  notice,  not  as  being  over- 
ruled on  hearing,  but  not  properly  tendered  or  introduced  to  the 
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consideration  of  the  justice  at  the  time  of  trial.  Taking  this 
yie^  of  the  case  he  came  to  the  conclusion,  after  some  delay  and 
consideration,  that  there  being  no  valid  claim  of  offset,  the  right 
to  appeal  must  be  controlled  by  the  demand  of  the  plaintiff,  and 
the  judgment  thereon  given  by  him,  the  justice ;  this  demand  and 
judgment  being  less  than  $5  88,  he  determined  that  the  defend- 
ant was  not  entitled  to  an  appeal,  and  refused  it  to  him.  For 
this  refusal  this  action  is  brought. 

If  there  was  error  in  this  decision  of  the  justice,  and  we  are  in- 
clined to  think  that  he  did  err  in  refusing  the  appeal  and  over- 
ruling the  application,  this  court  would  have  remedied  the  wrong, 
if  application  had  been  made  in  due  season.  We  are  in  the  con- 
stant habit  of  permitting  appeals  to  be  entered  where  justices  mis- 
takingly  deny  an  appeal,  but  require  that  application  shall  be 
made  to  the  court  at  the  next  term  after  the  refusal,  the  proper 
time  at  which  the  appeal  should  be  filed  in  the  Common  Pleas. 
We  would  in  this  case  have  given  the  party  relief,  but  he  neg- 
lected to  apply  to  the  court  until  the  second  term  after  the  time 
of  proposed  entry  before  the  justice,  and  the  court  could  not  then 
sustain  the  application. 

The  doctrine  of  the  non-liability  of  judicial  officers  for  damages 
resulting  from  errors  in  judgment  committed  by  them,  cannot  for 
a  moment  be  disputed ;  it  furnishes  an  exception  to  the  general 
rule,  that  for  every  wrong,  there  is  a  remedy  by  action  at  law. 
General  policy  and  common  sense  establishes  the  doctrine  beyond 
all  question.  We  refer  to  Brooms'  Com.  on  the  Com.  Law,  91 
Law  Lib.  112,  118 ;  Broom  on  Actions  at  Com.  Law,  45  Law 
Lib.  141 ;  Rx)ss'  Executors  v.  Rittenhouse,  1  Yeates  458,  and  a 
number  of  cases  cited  in  1  U.  S.  Dig.  67,  tit.  Action,  pi. 
228-288.  The  principle  seems  to  be  that  whenever  the  law 
requires  the  officer  to  decide  upon  evidence,  whether  an  act  is  to 
be  done  or  not,  if  he  considers  the  subject  and  mistakingly 
decides  wrong,  still  no  action  can  be  sustained  against  him.  If 
the  act  is  merely  ministerial,  involving  no  discretion  or  judgment, 
and  he  wilfully  refuses,  perhaps  the  case  may  be  different; 
though  even  then  the  proper  remedy  seems  to  be  by  impeachment, 
and  not  by  civil  action.  In  some  instances  actions  are  expressly 
given  by  dtatute,  against  inferior  judicial  officers,  but  these  are 
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exceptions  to  the  general  rule,  and  intended  to  control  them  in 
matters  where  proper  care  will  always  gaard  them  from  doing 
wrong. 

Their  claimed  right  to  appeal  from  the  civil  judgments  of  jus* 
tices  may  be  disputed,  and  in  some  instances  it  has  required  con- 
siderable legal  examination  to  decide  upon  the  question  of  right. 
Justices,  judges  of  the  Common  Pleas  and  the  judges  of  the  Su- 
preme Court,  in  their  own  decisions,  have  differed  under  different 
appearances  of  the  record  and  the  eyidence.  We  refer  to  the 
cases  cited  in  2  Whart.  Dig.  121,  title  Justices,  section  6,  pi. 
228-240,  and  to  the  later  case  of  Prestlj  v.  Ross,  1  Jones  410, 
to  show  how  many  nice  points  and  distinctions  have  been  taken 
in  the  courts  with  reference  to  the  right  of  appeal,  depending  upon 
the  construction  of  the  acts,  under  which  Justice  Ink  acted,  in 
deciding  upon  the  question  when  it  came  before  him.  Justices  of 
the  Common  Pleas  haye  retained  and  rejected  appeals,  and  the 
Supreme  Court  haye  reversed  their  decisions,. without  anyone 
dreaming  that  the  former  had  thereby  made  themselves  liable  to 
an  action  for  damages.  Why  should  a  more  rigid  rule  be  adopted 
with  regard  to  justices  of  the  peace,  who  certainly  will  be  deemed 
less  qualified  to  decide  upon  legal  questions.  The  Courts  of 
Common  Pleas  are  as  much  bound  by  statute  to  take  jurisdiction 
of  appeals  duly  entered  before  justices,  as  the  latter  are  to  enter 
those  appeals  on  proper  demand. 

The  decisions  we  have  referred  to  show  that  there  are  cases  in 
which  an  appeal  is  allowable,  and  other  cases  in  which  the  ap- 
peal should  be  refused ;  to  which  class  any  particular  case  belongs, 
depends  upon  the  judgment  and  decision  of  the  justice,  upon  the 
facts  before  him  shown  by  the  record  of  the  case ;  he  is  to  judge 
from  the  evidence  before  him,  whether  the  appeal  may  be  permitted 
or  refused  under  the  statute.  In  deciding  upon  such  a  question, 
he  acts  under  his  best  judgment  in  law  and  a  legal  discretion  to 
allow  or  refuse  the  appeal.  Can  it  be  correctly  inferred  that 
herein  he  does  not  act  judicially,  but  only  ministerially  ?  We 
think  not.  He  is  not  bound  to  allow  an  appeal  in  every  case 
absolutely ;  in  some  he  is  bound  to  refuse  it.  He  is  called  upon 
to  think  and  in  his  judgment  to  decide,  whether  each  particular 
case  belongs  io  the  one  class  or  the  other,  and  this  most  certainly 
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is  to  act  judicially.  It  does  not  impugn  this  inference,  that  in 
the  great  majority  of  cases,  the  cause  is  so  free  from  doubt,  a 
justice  will  act  almost  without  reflection,  and  seem  to  be  doing  a 
mere  ministerial  act ;  it  is  still  the  exercise  of  judicial  power  in 
pursuance  of  judicial  decision. 

In  the  case  before  us,  there  seems  nothing  to  dispute  it,  but 
that  the  justice  endeavored  to  do  his  duty;  that  he  thought  there 
was  no  legal  offer  of  any  set  off  before  him,  which  should  be 
entered  upon  his  docket,  and  therefore  that  the  whole  question 
in  dispute  between  the  parties  involved  a  sum  less  than  $5  88. 
He  may  have  been,  and  probably  was  mistaken ;  but  can  he  be 
made  liable  to  a  civil  action  for  damages  for  such  a  cause  7  We 
consider  it,  in  any  aspect  of  the  case,  an  error  of  judgment,  the 
evil  of  which  might  have  been  avoided  had  Bogart,  the  present 
plaintiff,  applied  to  this  court  for  redress  in  due  season.  He 
neglected  to  do  so,  suffered  the  wrong  to  pass  beyond  the  reach 
of  a  remedy,  and  we  do  not  see  how  he  can  now  obtain  redress 
in  the  present  shape.  We  should  be  sorry  to  establish  the  pre- 
cedent, that  where  a  justice  may  have  made  a  mistake  in  his 
decision,  and  the  party  aggrieved  neglects  to  take  the  legal  re- 
medy to  recover  or  overrule  the  decision,  that  he  may  resort  to 
an  action  for  damages. 

The  case  is  one  of  importance,  and  we  have  set  forth  the 
reasons  for  our  opinion  somewhat  at  length.  It  is  important 
that  it  should  be  understood  by  both  officers  and  people,  as  such 
a  rule  best  protects  the  interests  of  all.  One  of  the  authors  we 
have  already  cited  says :  '^  It  is  necessary  to  the  free  and  im- 
partial administration  of  justice,  that  those  who  have  been 
appointed  to  dispense  it,  should  be  uninfluenced  by  fear,  and 
unbiased  by  hope.  Judges  have  not  been  invested  with  this 
privilege  for  their  own  protection  merely  :  it  is  calculated  for  the 
benefit  of  the  people,  by  securing  to  them  a  calm,  steady  and 
impartial  administration  of  justice." 

Upon  the  whole  case,  we  direct  judgment  upon  the  record  and 
evidence  upon  the  judge's  notes,  to  be  entered  in  favor  of  the 
defendant  non  obstante  veredicto. 
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In  the  IHitrict  Court  of  Allegheny  County. 
Hill  v.  Boswbll. 

(Vol.  X.,  p.  57.     1862.) 

1.  To  support  AQ  ftctioQ  for  words  spoken  in  another  state,  not  actionable  at 
common  law,  it  mast  be  shown  that  thej  are  actionable  by  the  statute  of 
the  state  where  spoken. 

2.  The  stealing  of  a  promlssorj  note  is  not  a  criminal  offence  at  common  law; 
and  therefore  nnless  made  so  bjthe  statute  laws  of  Missouri,  words  spoken 
in  that  state  charging  such  stealing,  would  not  be  actionable  in  Pennsjl- 
Tania.  . 

3.  The  declaration  in  slander  must  contain  a  colloquium  or  ayerment  of  the 
essential  facts;  a  statement  of  them  merely  by  innuendo  would  be  fatally 
defectlTe. 

Thomae  Ewingj  for  plaintiff. 
A.  H.  MiUleTy  for  defendant 

Opinion,  filed  August  9,  1862,  by 

Williams,  A.  J. — This  case  comes  before  us  on  the  questions  of 
law  reserved  at  the  trial  and  on  the  motion  in  arrest  of  judgment 

The  slanderous  words  laid  in  the  declaration,  charging  the 
plaintiff  with  the  larceny  of  a  promissory  note  drawn  by  the 
defendant,  are  alleged  and  were  proved  to  have  been  spoken  by 
the  defendant  in  the  city  of  St.  Louis,  in  the  state  of  Missouri. 
The  stealing  of  a  promissory  note  is  not  a  criminal  offence  at 
common  law,  and  if  not  made  so  by  the  statute  law  of  Missouri, 
the  words  spoken  by  the  defendant  were  not  actionable  there. 
In  order,  therefore,  to  support  an  action  here,  for  the  words 
spoken  in  Missouri,  it  was  incumbent  on  the  plaintiff  to  show 
that  by  the  laws  of  that  state  the  stealing  of  a  promissoiy  note 
is  a  criminal  offence.  The  words  if  spoken  here  would  have 
been  actionable  under  our  statute,  but  as  shown  by  the  authorities 
cited  on  the  argument,  in  order  to  support  an  action  for  words 
spoken  in  another  state,  not  actionable  at  common  law,  it  must 
be  shown  that  they  are  actionable  by  the  statute  of  the  state 
where  spoken ;  and  as  no  such  proof  was  given  in  this  case  the 
defendant  is  entitled  to  a  judgment  in  his  favor  on  the  reserved 
questions. 
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But  if  there  were  any  doubt  of  this,  we  should  be  compelled, 
under  the  authority  of  Gosling  i;.  Morgan,  8  Casey  273,  to 
arrest  the  judgment.  The  declaration  contains  no  colloquium 
or  averment  that  there  was  a  conversation  or  discourse  on  the 
part  of  the  defendant  touching  a  promissory  note,  which  had 
been  drawn  by  him,  payable  to  the  order  of  James  H.  Brooks, 
and  which  had  been  stolen,  connecting  the  slanderous  words  there- 
with. That  such  a  note  had  been  drawn,  that  any  larceny  thereof 
had  been  perpetrated,  or  attempted  by  any  one,  or  even  alleged 
or  spoken  of,  no  where  appears,  except  in  the  innuendo,  which 
is  never  used  to  supply  the  place  of  a  colloquium,  but  to  explain 
Bome  matter  already  expressed.  It  serves  to  point  out  where 
there  is  precedent  matter,  but  never  for  a  new  charge.  It  may 
apply  what  is  already  expressed,  but  cannot  add  to  or  enlarge 
or  change  the  sense  of  the  previous  words.  Whenever,  there- 
fore, an  inducement,  or  preparatory  statement  of  the  existence  of 
some  extrinsic  fact,  to  which  the  words  referred  is  essential,  the 
omission  is  fatal,  and  there  must  be  an  innuendo  expressly  re- 
ferring to  such  inducement:  1  Chit.  PI.  407.  The  declaration  in 
this  respect  is  fatally  defective,  and  the  motion  in  arrest  of  judg- 
ment must  prevail. 

And  now,  to  wit,  August  9,  1862,  this  cause  came  on  to  be 
heard  on  the  questions  of  law  reserved  at  the  trial,  and  on  the 
trial,  and  on  the  motion  of  defendant  in  arrest  of  judgment,  and 
was  argued  by  counsel ;  and  thereupon,  on  consideration  thereof, 
it  is  adjudged  and  ordered  that  judgment  on  the  verdict  be  arrested, 
and  that  judgment  be  entered  in  favor  of  the  defendant,  on  the 
reserved  questions,  non  obstante  veredicto. 

Bundj  V.  Hart,  46  Missouri  460 ;  and  see  Townsend  on  Slander  and  Libel 
213,  and  cases  cited. 


VOL,  II.- 
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338      GARRARD  v.  ALLEGHENY  COUNTY. 

In  the  Diitrict  Court  of  Allegheny  County. 
Garbard  v.  The  County  of  Allegheny. 

(Vol.  X.,  p.  67.     1862.) 

1.  Judgment  will  not  be  entered  "  for  want  of  a  enfficient  affidarit  of  de- 
fence/' where  the  affidavit  of  claim  if  not  in  fubstantial  compliance  with 
the  rule  of  court. 

2.  Bj  the  8th  section  of  the  Act  of  2l8t  April,  1858  (Pamph.  L.  387),  muni- 
cipal corporations  are  relieved  from  the  necessity  in  any  case  of  filing  an 
affidavit  of  defence. 

Flenniken^  Kirkpatrich  and  Melhn^  for  plaintiff. 

B<irton^  for  defendant. 

Opinion,  filed  August  28d,  1862,  by 

Williams,  A.  J. — This  is  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  defence. 
It  may  be  that  the  affidavit  filed  by  the  commissioners  in  this 
case,  as  alleged  by  the  plaintiff's  counsel,  raises  no  question  of 
fact  for  the  determination  of  the  jury,  and,  under  the  decisions  of 
the  Supreme  Court  of  the  United  States,  and  of  this  state,  con- 
stitutes no  legal  and  valid  defence  to  the  plaintiff's  action.  But 
has  the  plaintiff,  by  his  affidavit  of  claim,  brought  himself  within 
the  rule  which  entitles  him  to  a  judgment  for  want  of  a  sufficient 
affidavit  of  defence  ?  He  did  not  file,  with  his  affidavit  of  claim, 
copies  of  the  coupons  upon  which  the  suit  is  brought ;  nor  does 
the  affidavit  itself  contain  such  a  description  or  designation  of  the 
coupons  as  is  necessary  to  identify  them  with  reasonable  certainty. 
It  is  true  that  the  declaration,  in  its  several  counts,  taken  to- 
gether, sets  out  copies,  or  what  purports  to  be  copies,  of  the  said 
coupons,  and  the  declaration  is  annexed  to  and  filed  with  the 
affidavit.  Manifestly  this  cannot  be  regarded  as  a  strict  com- 
pliance with  the  literal  requirements  of  the  rule ;  and  whether  it 
was  a  substantial  compliance  with  its  spirit  is  a  question  we  need 
not  decide  in  this  case,  as  the  county,  under  the  provisions  of  the 
Act  of  2l8t  April,  1858  (Pamph.  L.  387),  was  not  bound  to  file 
an  affidavit  of  defence.  The  8th  section  of  this  act  repeals  all  laws 
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requiring  municipal  corporations  to  file  affidavits  of  defence ;  and 
though  the  act  is  entitled  ^^  A  further  supplement  to  the  Act  in- 
corporating the  City  of  Philadelphia,"  the  provisions  of  this  sec- 
tion seem  to  be  of  general  application.  The  rule  for  judgment 
is  therefore  discharged. 


In  the  DUtrict  CovH  of  Allegheny  County. 
Painter  v.  Pittsburgh. 

(Vol.  X.,  p.  QQ.     1862.) 

Where  an  injury  is  occasioned  through  the  negligence  of  contractors,  their 
workmen  or  serrants,  the  contractors  are  responsible ;  and  no  action  will 
lie  against  the  tadividual  or  corporation  for  whom  the  WQtk  is  being 
done: 

This  case  is  sufficiently  stated  in  the  opinion* 

<?.  P.  ^  r.  B.  Hamilton,  for  plaintiffs* 

Slagle  ^  Bailey,  for  defendants. 

Opinion  of  the  court,  filed  August  16, 1862,  by 
Williams,  A.  J. — By  an  Act  of  Assembly,  approved  the  22d 
of  April,  1858,  the  Councils  of  the  City  of  Pittsburgh  were  au- 
thorized to  cause  sewers  to  be  constructed  in  any  street,  lane  or 
alley  of  said  city,  and  for  the  payment  of  the  cost  of  the  same  to 
levy  and  assess  upon  the  property  benefited.  Under  the  provi- 
sions of  this  act,  the  Councils  of  said  city,  by  an  ordinance  passed 
the  25th  of  October,  1858,  authorieed  the  construction  of  a  public 
sewer  in  St.  Clair  street ;  and  in  pursuance  thereof,  on  the  1st 
of  June,  1859,  the  mayor,  aldermen  and  citizens  of  Pittsburgh, 
by  their  recording  regulator,  Isaac  Morley,  entered  into  a  written 
contract  with  Messrs.  Allen  &  Kerr,  contractors,  for  the  con- 
struction of  said  sewer,  by  which  the  latter  covenanted  and 
agreed,  for  the  prices  therein  stipulated,  to  build  a  brick  sewer 
and  all  the  necessary  inlets,  from  the  south  side  of  Liberty  street 
to  the  Allegheny  river,  and  to  furnish  all  material  therefor. 
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The  contractors  began  the  work  shortly  after  the  making  of 
the  contract,  and  in  constracting  the  sewer,  excavated,  by  their 
workmen  and  servants,  the  earth  in  some  places  in  said  street  to 
the  depth  of  twenty  feet  or  more ;  and  to  prevent  injury  or  acci- 
dent, daring  the  progress  of  the  work,  they  directed  barriers  and 
guards  to  be  placed  along  the  sides  and  across  the  ends  of  the 
trench  or  excavation,  and  employed  a  man  for  the  express  pur- 
pose of  seeing  that  proper  and  su£Scient  guards  or  barriers  were 
at  all  times  kept  up. 

On  the  night  of  the  28th  of  June,  1859,  George  Painter,  in 
passing  over  and  along  St.  Clair  street,  fell  into  the  trench  or 
excavation,  so  made  therein,  and  received  injuries  of  such  a 
character  as  to  occasion  his  death  within  a  few  days  thereafter. 

This  action  is  brought  under  the  statute  and  its  supplement,  to 
recover  damages  for  his  death,  for  the  use  of  his  widow  and 
minor  children.  The  jury  have  found  that  the  injury,  which 
resulted  in  his  death,  was  not  occasioned  by  any  negligence  or 
default  on  the  part  of  the  deceased,  but  by  the  negligence  of  the 
contractors,  their  workmen  and  servants,  in  not  properly  guard- 
ing or  giving  notice  of  the  excavation. 

Is  the  city  liable  for  the  death  of  plaintiff's  husband,  occa- 
sioned, as  it  was,  by  the  neglect  of  the  contractors,  their  workmen 
and  servants,  employed  in  the  construction  of  the  sewer  ?  This 
is  the  main  question  raised  by  the  points  reserved  on  the  trial ; 
and  it  is  one  upon  which,  as  it  respects  the  principles  governing 
its  solution  and  their  application,  courts  and  judges,  both  in 
England  and  America,  have  differed  in  opinion.  I  cannot  find 
that  the  precise  question  raised  here  has  been  anywhere  decided 
by  the  Supreme  Court  of  this  state,  but  it  is  now  settled  in  Eng- 
land and  in  some  of  the  states  of  our  Union,  by  the  more  recent 
decisions,  that  there  can  be  no  recovery  against  an  individual  or 
corporation,  in  a  case  like  the  present,  for  an  injury  occasioned 
by  the  negligence  of  contractors,  their  workmen  or  servants: 
Quarman  v.  Burnett,  6  M.  &  W.  499 ;  Rapson  v.  Cubitt,  9  Id. 
710;  Winterbottom  v.  Wright,  10  Id.  109 ;  Reedie  v.  The  Lon- 
don and  North- Western  Railway  Co.,  4  Exch.  244 ;  Knight  v. 
Fox,  1  Eng.  Law  and  Equity  477 ;  Overton  v.  Freeman,  8  Id. 
479;  Peachy  v.  Rowland,  16  Id.  442;  Steel  v.  The  South-East- 
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em  Railway  Co.,  32  Id.  366 ;  Scott  v.  The  Mayor,  &c.,  of  Man- 
Chester,  37  Id.  495 ;  Scott  v.  Mayor,  &c.,  of  Manchester,  38  Id. 
474 ;  Blake  v.  Ferris,  1  Seld.  48 ;  Park  v.  The  Mayor,  &c.,  of 
New  York,  4  Id.  222 ;  Kelly  v.  The  Mayor,  &c.,  of  New  York, 
1  Kernan  432 ;  Hilliard  r.  Richardson,  3  Gray  349 ;  Barry  v. 
St.  Louis,  17  Mo.  121. 

It  woald  involye  too  much  labor,  and  it  is  not  necessary,  to 
attempt  a  review  of  the  cases  cited,  but  the  conclusion  to  which 
they  all  lead,  and  which  has  been  reached  after  the  fullest  argu- 
ment, and  the  most  mature  consideration,  by  judges  of  great 
learning,  experience  and  ability,  is  adverse  to  the  plaintiff's 
right  to  recover  in  this  action  against  the  city;  and  though 
these  decisions  are  not  binding  as  authority  on  this  court,  yet 
they  are  entitled  to  very  high  consideration  as  evidence  of  the 
law,  and,  in  the  absence  of  any  authoritative  adjudication  by  our 
Supreme  Court,  ought  to  have  a  controlling  influence  in  the 
decision  of  a  question  presented  now  for  the  first  time  for  our 
consideration.  The  very  point  raised  by  the  evidence  in  this 
case,  was  decided  in  Park  v.  The  Mayor,  &c.,  of  New  York,  and 
in  Kelly  against  the  same  corporation.  The  negligence  which 
caused  the  injury  resulting  in  the  death  of  the  plaintiff's  husband, 
was  that  of  the  servant  who  was  employed  to  keep  up  proper 
and  sufficient  barriers  around  the  excavation,  and  for  his  negli- 
gence the  contractors  by  whom  he  was  employed  are  alone 
responsible.  The  plaintiff,  therefore,  is  not  entitled  to  recover, 
and  the  judgment  must  be  entered  for  the  defendants.  The  de- 
cision of  the  main  question  in  favor  of  the  defendants,  renders  it 
unnecessary  to  consider  the  questions  presented  by  the  other 
points  reserved  on  the  trial,  but  in  order  to  enable  the  parties  to 
have  the  whole  case  reviewed  on  one  writ  of  error,  they  are 
mled,  pro  format  in  favor  of  the  defendants. 

And  now,  to  wit,  August  16th,  1862,  this  case  came  to  be 
heard  on  the  reserved  questions,  and  was  argued  by  counsel  at 
the  last  term  of  this  court,  and  thereupon,  on  consideration 
thereof,  it  is  now  adjudged  and  ordered  that  judgment  be  entered 
in  favor  of  the  defendants,  on  the  reserved  questions,  on  payment 
of  the  verdict  fee,  non  obstante  veredicto. 

Affirmed,  10  Wright  213. 
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In  the  Cotnmim  Plea$  of  Allegheny  County. 
Commonwealth  ex  rel.  Pekitentiary  v.  Floyd,  Treasurer. 

(Vol.  X.,  p,  73.     1862.) 

1.  Writi  of  czecation  of  the  United  Sutes  Gircnit  Coart  for  the  Western  Dis- 
trict of  Pennsylrania  against  a  conntjr,  issued  under  a  rnle  of  that  conrt, 
adopting,  as  a  part  of  its  civil  process,  the  6th  and  7th  sections  of  an  Act 
of  AssembljT,  relative  to  actions  by  and  against  counties  and  townships, 
approved  April  15th,  1834,  have  just  the  same  force  and  effect  as  similar 
writs  issued  by  the  state  courts. 

2.  A  debt  due  to  the  Commonwealth  is  a  claim  of  the  highest  order,  and 
cannot  be  affected  either  by  the  Statute  of  Limitations  or  a  certificate  of 
bankruptcy.  Her  privileges  in  this  respect,  are  all  such  as  necessarily  re- 
sult from  the  prerogative  of  sovereignty. 

3.  The  treasurer  of  the  Western  Penitentiary  is  but  a  trustee  for  the  use  of 
the  Commonwealth,  and  a  debt  due  by  a  county  to  the  penitentiary  for 
maintaining  convicts  therein  is  in  fact  a  debt  due  to  the  Commonwealth 
herself;  and  although  a  suit  brought  therefor  be  in  the  name  of  the  Peni- 
tentiary, the  Commonwealth  is  the  actual  party  plaintiff,  and  entitled  to 
insist  on  her  prerogatives. 

4.  The  Act  of  Assembly  of  the  23d  April,  1829,  in  relation  to  the  Eastern 
and  Western  Penitentiaries  distinguishes  claims  for  keeping  convicts  from 
ordinary  claims  against  counties,  and  in  effect  appropriates  the  necessary 
amount  in  the  county  treasury  for  payment  of  such  claims. 

5.  Therefore  it  is  the  duty  of  the  county  treasurer,  to  retain  sufficient  funds 
of  the  county  in  his  hands,  to  pay  a  warrant  for  such  claim  of  the  peniten- 
tiary, in  preference  to  paying  the  money  upon  a  writ  special  Ji.  fa,  for  an 
ordinary  debt,  and  in  case  of  his  refusal  so  to  do  a  mandamus  will  issue 
against  him. 

6.  That  funds  necessary  to  defray  the  ordinary  and  current  expenses  of  the 
county,  should  not  be  withdrawn  from  the  treasury  by  mandamus  execu- 
tions, is  supported  by  strong  reasons  as  well  as  authority. 

7.  It  may  well  be  questioned  whether  money,  levied  as  our  county  taxes  arc 
for  the  express  purpose  of  the  defraying  certain  specified  current  expenses 
of  the  county,  can  be  treated  as  "  money  unappropriated  of  the  county," 
except  where  there  is  an  excess,  not  required  for  the  payment  of  the  ob- 
jects included  in  the  estimate. 

Rule  for  a  mandamus. 

The  case  is  fully  stated  in  the  opinion  below. 

S.  H.  GeyeTy  for  the  relator. 

John  P.  Penney^  for  the  respondent. 
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The  opinion  of  the  court  was  delivered  September  23d,  1862, 
by 

Stbrrett,  p.  J. — ^This  a  rule  on  the  respondent  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  him  to  pay 
a  warrant  for  $1440  88,  dated  February  19th,  1862,  drawn  by  the 
commissioners,  and  countersigned  by  the  controller  of  Allegheny 
county,  in  favor  of  the  relator,  for  expenses  of  keeping  the  con- 
victs of  the  county  in  the  penitentiary. 

All  the  requirements  of  the  law,  in  relation  to  the  presentation 
and  approval  of  the  relator's  account,  the  drawing  of  the  warrant 
therefor,  &c.,  appear  to  have  been  strictly  complied  with.  On 
the  18th  day  of  July,  1862,  the  warrant  was  presented  to  the 
treasurer,  and  payment  thereof  demanded.  He  refused,  on  the 
ground  that  all  the  money  in  the  treasury  was  held  by  virtue  of 
mandamiLS  executions,  issued  by  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania,  on  judgments 
obtaineil  against  the  county  for  arrears  of  interest  on  bonds  exe- 
cuted by  the  county  commissioners  in  favor  of  certain  railroad 
companies,  which  writs  were  served  on  him  before  the  warrant  in 
question  was  presented. 

In  his  answer  to  the  rule  the  respondent  admits,  that,  at  the 
time  the  warrant  was  presented  to  him,  he  had  funds  of  the 
county  sufficient  to  pay  the  same,  that  he  has  since  received,  and 
now  has  money,  levied  and  collected  for  the  purpose  of  defraying 
the  ordinary  expenses  of  the  county  sufficient  to  pay  the  warrant, 
but  not  enough  to  pay  it  and  the  writs  of  the  Circuit  Court. 

The  question  thus  presented  is,  whether  the  mandamus  writs 
of  the  United  States  Court  are  entitled  to  payment  out  of  the 
funds  on  hand,  in  preference  to  the  warrant  of  the  relator. 

The  writs  of  the  Circuit  Court  were  issued  under  a  rule  of  that 
court,  adopting,  as  a  part  of  its  civil  process,  the  6th  and  7th 
sections  of  an  act,  relative  to  actions  by  and  against  counties  and 
townships,  approved  April  16th,  1834.  Consequently  they  have 
just  the  same  force  and  effect  as  similar  writs  issued  by  the  state 
courts.     The  6  th  section  of  the  act  is  as  follows,  viz : 

"  If  the  judgment  shall  be  obtained  against  a  county  in  any 
action  or  proceeding,  the  party  entitled  to  the  benefit  of  such 
judgment  may  have  execution  thereof,  as  follows,  and  not  other- 
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wise,  viz. :  It  shall  be  lawful  for  the  court  in  which  such  judg- 
ment shall  be  obtained,  &c.,  to  issue  thereon  a  writ  commanding 
the  commissioners  of  the  county  to  cause  the  amount  thereof, 
with  interest  and  costs,  to  be  paid  to  the  party  entitled  to  the 
benefit  of  such  judgment,  out  of  any  moneys  unappropriated  of 
such  county ;  or,  if  there  be  no  such  moneys,  out  of  the  first 
moneys  that  shall  be  received  for  the  use  of  such  county,  and  to 
enforce  obedience  to  such  writ  by  attachment/' 

According  to  the  plain  reading  of  the  act,  it  might  well  be 
questioned  whether  it  was  ever  intended  to  authorize  the  issuing 
of  a  mandamus  writ  against  the  county  treasurer,  or  any  other 
officer  not  named  in  the  act ;  but  the  Supreme  Court  in  Mona- 
ghan  V.  The  City  of  Philadelphia,  4  Casey  207,  has  intimated 
that  it  may  be  done ;  and  it  is  said  in  that  case  that,  ^^  although 
cities  are  not  expressly  named,  yet  they  are  clearly  within  the 
spirit  of  the  act,"  and  consequently  a  mandatory  writ  may  be 
directed  to  a  city  treasurer,  or  other  officer  having  the  custody 
and  control  of  municipal  funds.  For  the  purposes  of  this  case, 
then,  we  may  assume  that  the  mandatory  writs  were  properly 
directed  to  the  county  treasurer. 

The  claim  of  the  relator  is  one  of  the  highest  order.  It  is  in 
fact  a  debt  due  the  Commonwealth  herself.  The  treasurer  of 
the  penitentiary  is  but  a  trustee  for  her  use ;  and  although  the 
suit  is  in  the  name  of  the  Western  State  Penitentiary,  the  Com- 
monwealth is  the  actual  party,  and  entitled  to  insist  on  her  pre- 
rogative :  Commonwealth  v.  Baldwin,  1  Watts  66.  It  is  well 
settled  that  a  claim  of  the  Commonwealth  cannot  be  affected 
either  by  the  Statute  of  Limitations  or  a  certificate  of  bankruptcy : 
6  Barr  298 ;  10  Id.  468. 

In  Commonwealth  v.  Baldwin,  it  was  held  that  the  lien  of  a 
judgment  in  favor  of  the  Commonwealth  is  not  barred  by  lapse 
of  time.  An  action  of  debt,  for  $10,200,  was  commenced  against 
Baldwin  in  1810,  and  the  defendant  confessed  judgment  in  April, 
1816,  at  which  time  he  was  seised  of  lands  which  subsequently, 
in  September  of  the  same  year,  he  mortgaged  to  the  Bank  of 
Pennsylvania.  Upon  the  sale  of  these  lands  in  1830,  the  money 
was  brought  into  court  for  distribution.  It  was  held  that  the 
lien  of  the  Commonwealth  was  unaffected  by  lapse  of  time,  and  the 
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judgment  ii^as  paid  out  of  the  fund.  In  this  case,  as  well  as 
others  that  might  be  cited,  the  exemption  of  the  Commonwealth 
is  put  on  the  ground  of  her  prerogative  as  a  sovereign ;  and  in 
delivering  the  opinion  of  the  court,  Chief  Justice  Gibson  remarks 
that,  without  pretending  to  fix  its  limits  in  all  cases,  it  may  safely 
be  asserted  that  this  prerogative  is  a  principle  of  government  and 
a  part  of  the  law  of  the  land. 

Upon  the  principle  pervading  these  cases,  therefore,  it  would 
seem  that  the  claim  in  this  case  occupies  a  higher  position  than 
an  ordinary  debt  against  the  county. 

Again,  we  think  it  is  distinguished  from  ordinary  claims  against 
the  county,  by  the  Act  of  April  23d,  1829,  in  relation  to  the 
Eastern  and  Western  Penitentiaries,  which  directs  that  the  ex- 
penses of  keeping  the  convicts  shall  be  borne  by  the  respective 
counties  in  which  they  shall  be  convicted.  The  9th  section,  among 
other  things,  makes  it  the  duty  of  the  treasurer  to  accept  orders 
and  make  provision  for  the  payment  of  these  expenses.  It 
requires  the  inspectors  of  the  penitentiary  to  furnish  the  county 
commissioners  annually,  on  or  before  the  first  Monday  of  Feb- 
ruary, with  a  probated  account  of  the  expenses ;  and  the  treasurer, 
upon  receiving  notice  of  the  amount  from  the  commissioners,  is 
required  to  collect  and  retain  money  to  pay  the  same  when  the 
order  therefor  is  presented.  It  also  provides  that  the  order  shall 
not  be  presented  to  the  treasurer  before  the  first  Monday  of 
May. 

The  provisions  of  this  section  are  somewhat  modified  by  ^^  an 
Act  relating  to  Allegheny  county,"  approved  May  1,  1861, 
which  requires  that  all  accounts  and  claims  against  the  county, 
shall  first  be  presented  to  and  approved  by  the  controller ;  but 
the  duty  of  the  treasurer,  under  the  former  act,  '^  to  collect  and 
retain  moneys,  for  the  payment"  of  warrants,  drawn  for  the  ex- 
penses of  keeping  convicts,  remains  the  same.  The  act,  in  efi*ect, 
appropriates  the  necessary  amount  for  that  purpose. 

In  view  of  the  character  and  position  of  the  demand  in  this 
case,  and  the  provisions  of  the  act  requiring  the  payment  of  such 
claims,  we  are  of  opinion  that  it  was  the  duty  of  the  treasurer  to 
retain  sufficient  funds  and  pay  the  warrant  in  question,  notwith- 
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Stan  ding  the  writs  of  special  fieri  faeia$  issued  bj  the  Circuit 
CourL 

This  might  be  sufficient  to  dispose  of  the  case,  but  one  or  two 
other  positions  in  support  of  the  rule  may  be  briefly  noticed. 

It  is  claimed  that  funds  necessary  to  defray  the  ordinary  and 
current  expenses  of  the  county  should  not  be  withdrawn  from 
the  treasury  by  mandamu%  executions.  There  are  strong  rea- 
sons as  well  as  authority  for  this  position.  If  all  the  funds  in 
the  treasury  can  be  thus  withdrawn — ^leaving  nothing  to  pay 
jurors,  the  expenses  of  the  jail  and  convicts  in  the  penitentiary, 
and  other  indispensable  current  expenses — ^how  is  the  administra- 
tion of  public  justice  to  be  maintained  and  the  machinery  of  the 
county  government  to  be  kept  in  motion  7  It  cannot  be  done. 
The  necessary  funds  are  just  as  indispensable  to  the  existence  of 
the  government  as  food  is  to  the  support  of  animal  life.  If  the 
rolling  stock  and  whatever  else  is  necessary  to  the  successful  op- 
erations of  railroads,  is  held  to  be  exempt  from  seizure  and  sale, 
on  the  ground  of  public  interest  and  convenience,  should  not  a 
similar  protection,  to  a  reasonable  extent,  be  given  to  the  treasury 
of  a  municipal  government  ?  But  we  are  not  without  authority 
on  this  point.  So  far  as  our  courts  have  indicated  any  opinion 
on  this  subject,  it  has  been  in  favor  of  considering  the  ordinary 
current  expenses  as  having  the  first  claim  upon  the  treasury :  6 
Binn.  5. 

In  Commonwealth  ex.  rel.  Price  v.  The  Commissioners  of  Phila- 
delphia, 1  Whart.  1,  a  rule  was  granted  to  show  cause  why  a 
mandamtis  should  not  issue,  commanding  the  commissioners  to 
draw  an  order  in  favor  of  the  relator  for  damages  assessed  in  the 
opening  of  certain  streets.  The  substance  of  the  commissioners' 
answer  to  the  rule  was,  that  all  the  funds  in  the  treasury  were 
required  to  defray  the  ordinary  current  expenses  of  the  county, 
and  that  they  did  not  consider  it  their  duty,  as  public  agents,  to 
continue  drawing  warrants  upon  a  treasury  which  they  know  to 
be  in  effect  empty.  The  court,  in  discharging  the  rule  and 
refusing  the  writ,  says :  '^  It  appears  by  the  affidavit  of  the  com- 
missioners thilt  there  is  no  money  in  the  treasury,  except  that 
which  is  wanted  to  defray  the  ordinary  and  current  expenses  of 
the  county.     The  writ  of  mandamuB  is  not  of  course.     It  will  be 
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granted  vhen  a  plain  case  of  necessity  is  shown^  and  where,  in 
the  discretion  of  the  court,  it  appears  to  be  advisable.  It  this 
case  we  should  probably  stop  the  wheels  of  the  county  govern- 
ment, if  a  mandamuB  were  allowed." 

Again,  in  Commonwealth  v.  The  Commissioners  of  Philadelphia 
County,  2  Whart.  285,  a  similar  rule  was  taken,  to  which  the 
commissioners,  among  other  things,  answered  ^^  that  there  is  no 
money  in  the  treasury  which  is  not  wanted  to  defray  the  current 
expenses  of  the  county,  and  that  there  is  not  sufficient  even  to 
defray  them."  The  court  in  deciding  that  the  answer  on  this 
point  was  sufficient,  says  '^  the  county  commissioners  must  exercise 
a  sound  and  just  discretion  in  reserving  money  to  defray  the  cur- 
rent expenses  of  the  county,  because  they  are  of  the  first  impor- 
tance to  the  welfare  of  the  public." 

We  are  not  aware  that  these  cases  have  ever  been  overruled ; 
on  the  contrary,  the  principles  involved  in  them  have  been  affirmed 
whenever  the  question  has  properly  arisen.  In  Larimer,  for  use, 
V.  Pitt  Township,  the  same  doctrine  was  held  by  the  District 
Court  of  this  county,  in  a  very  able  opinion,  not  published.^  It 
was  there  held  that  notwithstanding  a  mandamus  execution  under 
the  Act  of  1884,  against  the  auditors  of  the  township,  they  were 
fully  justified  in  paying  out  money  of  the  township,  for  the  sup- 
port of  the  poor,  repairing  highways,  and  other  necessary  ex- 
penses, and  the  court  refused  to  attach  them. 

Again,  it  may  well  be  questioned  whether  money,  levied,  as 
our  county  taxes  are,  for  the  express  purpose  of  defraying  certain 
specified  current  expenses  of  the  county,  can  be  treated  as 
"money  unappropriated  of  the  county,"  except  where  there  is 
an  excess,  not  required  for  the  payment  of  the  objects  included 
in  the  estimate.  The  law  requires  that  near  the  close  of  each 
year  "  an  estimate  of  the  proable  expenses  of  the  county  for  the 
ensuing  year,"  shall  be  made.  This  estimate  contains  the  several 
items  of  ordinary  current  expenses  of  the  county,  such  as  repairs 
of  public  buildings,  jurors*  fees,  jail  expenses,  keeping  convicts 
in  the  penitentiary,  &c.,  and  upon  it  the  tax  is  levied.  It  would 
perhaps  not  be  a  strained  construction  to  hold  that  the  several 
sums,  thus  designated,  are,  in  efiect,  set  apart — appropriated  to 
the  particular  objects  named,  and  that  they  should  not  be  di- 

» Infra,  352. 
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verted  to  objects  not  embraced  in  the  estimates.  Any  other  con- 
struction would  render  any  appropriation  except  by  actual  pay- 
ment from  the  treasury  impossible.  In  other  words,  it  would 
render  any  appropriation  of  the  moneys  of  the  county  impossible. 

We  leave  this  question,  however,  as  one  worthy  of  consideration 
when  it  properly  arises.  For  the  reasons,  before  given,  viz : 
the  nature  of  the  debt,  and  positive  directions  of  the  act  as  to  its 
payment,  and  the  exemption  from  seizure,  on  grounds  of  public 
policy,  of  money  required  for  current  expenses  of  the  county, 
we  are  all  of  opinion  that  the  writ  should  be  awarded. 

And  now,  September  28,  1862,  this  cause  having  been  argned 
by  counsel,  and  duly  considered,  the  rule  is  made  absolute,  and 
an  alternate  mandamus  awarded,  returnable  the  Ist  Monday  of 
October  next. 

Dobbin  o.  Allegheny  County,  mpra,  120;  Pollock  v.  Lawrence  Gonnty, 
tupray  137  ;  Larimer  v.  Pitt  Township,  th/ra,  352  ;  Evans  v.  Pittsburgh,  vnfra^ 
405  ;  Loute  v.  Allegheny  County,  tn/ra,  411 ;  Commonwealth  ez  rel.  Mitchell 
V.  Commissioners,  tfi/ra,  417 ;  Commonwealth  ez  rel.  v.  Floyd,  infra^  422. 


In  the  Court  of  Common  Pleas  of  Allegheny  County. 

In  re  Petition  op  Cleveland  and  Pittsburgh  Railroad 
Company,  for  Viewers,  &c. 

(Vol.  X.,  p.  74.     1862.) 

1.  By  the  Act  of  Assembly  of  April  18th,  1853,  Pamph.  L.  473,  and  its  supple- 
ment of  April  11th,  1862,  Pamph.  L.  436,  authority  is  given  to  the  Cleve- 
land and  Pittsburgh  Railroad  Company  to  build  a  railroad  from  Rochester 
to  Pittsburgh. 

2.  Though  the  language  of  the  11th  section  of  the  Act  of  Assembly  of  19th 
February,  1849,  regulating  railroad  companies,  is  mandatory  that  the  court 
shall  appoint  a  view,  it  means  that  they  shall  appoint  a  view  only  when  the 
petitioner  brings  his  case  within  the  act. 

3.  The  legislature  has  no  power  to  authorize  one  railroad  company  to  appro- 
priate any  premises  of  another  railroad  company  which  are  necessary  to 
the  proper  conduct  of  the  business  of  the  latter. 

4.  If  a  railroad  company  own  lands  or  rights  of  way  not  necessary  for  the  pro- 
per conduct  of  its  business,  such  property  may  be  taken  for  the  use  of 
another  company,  just  as  the  property  of  any  one  on  the  line  of  the  proposed 
road. 
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J.  W.  F.  WhitCj  W.  S.  0.  Otis  and  A.  W.  Loomis,  for  peti- 
tioners. 

J".  H,  Hamptonj  Hamilton  ^  Acheson  and  C,  Shalevy  for 
respondents. 

The  opinion  of  the  court  Tras  delivered,  Sept.  23d,  1862,  by 

KiTCHiE,  A.  J. — The  petition  in  this  case  sets  forth  that  the 
petitioners  have  located,  marked,  &c.,  a  route  for  a  railroad,  in 
pursuance  of  the  act  of  incorporation,  and  of  the  laws  of  Penn- 
sylvania, from  the  line  between  Beaver  and  Allegheny  counties, 
to  the  property  of  J.  &  H.  Phillips,  near  Manchester,  in  Alle- 
gheny county ;  that  "  said  route  is  located  partly  on  lands  the 
fee  simple  of  which  is  in  the  Pittsburgh,  Fort  Wayne  and  Chicago 
Railroad  Company,  and  in  other  places  partly  on  lands  which  the 
said  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  Company 
alleges  are  embraced  in  their  rights  of  way  ;  but  that  the  lands 
thus  owned  or  claimed  by  the  said  Pittsburgh,  Fort  Wayne  and 
Chicago  Railroad  Company,  over  which  the  route  of  the  peti- 
tioners' road  is  located,  is  not  necessary  for  the  uses  and  pur- 
poses of  said  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad 
Company. 

The  petition  states  also  that  petitioners  have  not  been  able  to 
agree  with  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad 
Company,  as  to  the  compensation  for  damages,  &c.,  and  asks  the 
court  to  appoint  viewers  to  estimate  the  damages,  &c.,  under  the 
provisions  of  the  11th  section  of  the  Act  of  Assembly  of  19th 
February,  1849,  regulating  railroad  companies,  Pamph.  L.  84. 

On  part  of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railway 
Company  it  is  alleged  that  all  the  lands  and  rights  of  way  owned 
by  them  '^  are  necessary  for  the  uses  and  purposes,  present  and 
prospective,  of  their  road."  The  Pittsburgh,  Fort  Wayne  and 
Chicago  Railway  Company  also  deny  that  the  petitioners  have 
any  authority  by  virtue  of  their  charter  and  the  laws  of  Penn- 
sylvania to  construct  a  railroad  over  and  upon  the  premises  and 
property  described  in  their  petition.  The  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company  further  allege  that  prior 
to  the  19th  day  of  April,  1853,  they  had  constructed  and  were 
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using,  under  and  in  pursuance  of  their  charter  and  the  laivs  of 
Pennsylvania,  a  railroad  over  and  along  property  which  had 
been  appropriated  under  its  charter,  part  of  which  the  said 
petitioners  now  attempt  to  take  and  appropriate  for  the  route  of 
their  contemplated  railroad." 

The  charter  of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Rail- 
road Company  authorizes  the  company  to  construct  and  maintain 
a  railroad,  with  a  single  or  double  track,  with  such  side  tracks, 
turnouts,  offices,  and  depots,  as  they  may  deem  necessary.  As 
a  preliminary  matter,  it  was  alleged  on  the  argument  of  this 
case  that  the  petitioners  have  no  corporate  authority  from  Penn« 
sylvania  to  build  a  road  from  Rochester,  in  Beaver  county,  to 
Pittsburgh.  The  court  is  of  opinion  that  the  Act  of  18th  of 
April,  1858,  Pamph.  L.  478,  to  incorporate  the  Cleveland  and 
Pittsburgh  Railroad  Company,  and  the  act  supplementary  to 
said  act,  of  11th  of  April,  1862,  Pamph.  L.  486,  do  give 
authority  to  petitioners  to  build  a  railroad  from  Rochester  to 
Pittsburgh. 

The  petitioners  allege  that  under  the  words  of  the  11th  section 
of  the  Act  of  19th  February,  1849,  regulating  railroad  compa- 
nies, the  court  has  no  discretion,  but  must  proceed  to  appoint 
viewers  as  prayed  for.  The  Supreme  Court  of  Pennsylvania,  in 
a  case  similar  in  principle  to  this  one.  Hays  v,  Risher,  8  Casey 
174,  says  the  better  practice  is  to  arrest  the  proceedings  in 
limine  if,  on  the  face  of  the  application,  fatal  objections  are 
revealed.  The  language  of  the  act  is  mandatory  that  the  court 
shall  appoint  a  view ;  but  this  means  that  they  shall  appoint  a 
view  only  when  the  petitioner  brings  his  case  within  the  act.  So 
here,  as  the  application  of  the  petitioners  discloses  an  intention 
to  take  property  belonging  to  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railroad  Company,  which  that  company  alleges  to  be 
necessary  for  the  proper  conduct  of  its  business ;  the  court  will 
exercise  its  discretion  on  the  subject,  and  prevent  anything  from 
being  done  which  it  would  afterwards  feel  itself  bound  to  undo. 
No  actual  appropriation  of  the  said  property  by  petitioners  will 
be  permitted,  until  their  right  to  appropriate  is  first  established. 

With  regard  to  this  subject,  the  court  is  of  the  opinion  that 
the  legislature  has  no  power  to  authorize  another  railroad  com- 

Digitized  by  LjOOQiC 


In  re  petition  OF  C.  &  P.  RAILROAD  CO.        351 

pany  to  appropriate  any  premises  of  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  which  are  necessary  to  the 
proper  conduct  of  its  business.  The  rights  conferred  upon  it 
cannot  be  taken  away  and  given  to  another  raibroad  company, 
even  by  express  words,  much  less  by  mere  implication  from 
authority  given  to  another  company  to  build  a  road  between 
certain  termini.  The  right  of  eminent  domain  can  only  be 
exercised  where  the  property  taken  is  converted  from  a  lower  to 
a  higher  use.  For  the  discharge  of  the  same  use,  the  state  has 
no  right  to  transfer  property  from  one  person  or  body  corporate 
to  another. 

"  The  right  of  eminent  domain,  or  inherent  sovereign  power, 
gives  to  the  legislature  the  control  of  private  property  for  public 
uses  only."  ^'It  undoubtedly  must  rest,  as  a  general  rule,  in 
the  wisdom  of  the  legislature,  to  determine  when  public  uses  re- 
quire the  assumption  of  private  property ;  but  if  they  should 
take  it  for  a  purpose  not  of  a  public  nature,  as  if  the  legislature 
should  take  the  property  of  A.  and  give  it  to  B.,  or  if  they 
should  vacate  a  grant  of  property  or  of  a  franchise,  under  pre- 
text of  some  public  use  or  service,  such  cases  would  be  gross 
abuses  of  their  discretion,  and  fraudulent  attacks  on  private 
right,  and  the  law  would  be  clearly  unconstitutional  and  void  :" 
2  Kent  Com.  839,  840. 

In  the  case  of  Boston  Water  Power  Company  v.  Boston  and 
Worcester  Railroad  Corporation,  cited  by  petitioners,  the  Su- 
preme Court  of  Massachusetts,  23  Pick.  893,  says :  ^^  If  it  is 
suggested,  that,  under  this  claim  of  power,  the  legislature  might 
authorize  a  new  turnpike,  canal  or  railroad,  on  the  same  line 
with  a  former  one,  to  its  whole  extent,  we  think  the  proper 
answer  is,  that  such  a  measure  would  be  substantially  and  in 
fact,  under  whatever  color  or  pretence,  taking  the  franchise 
from  one  company  and  giving  it  to  another,  in  derogation  of  the 
first  grants  not  warranted  by  the  right  of  eminent  domain,  and 
incompatible  with  the  nature  of  legislative  power.  In  that  case 
the  object  would  be  to  provide  for  the  public  the  same  public 
easement,  which  is  already  provided  for,  and  secured  to  the 
public,  by  the  prior  grant,  and  for  which  there  could  be  no 
public  exigency.     Such  a  case,  therefore,  cannot  be  presumed." 
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To  take  away  property  necessary  for  the  proper  conduct  of 
its  business,  from  a  railroad  company  which  is  in  full  discharge 
of  the  duties  for  which  it  was  organized,  and  give  it  to  another 
railroad  company,  would  be  to  take  away  from  A.  and  give  to 
B.,  and  would  moreover  be  a  flagrant  breach  of  good  faith 
towards  the  first  company. 

If,  however,  the  Pittsburgh,  Fort  Wayne  and  Chicago  Rail- 
road Company  own  lands  or  rights  of  way  not  necessary  for  the 
proper  conduct  of  its  business,  we  are  of  opinion  that  such  pro- 
perty may  be  taken  for  the  use  of  the  Cleveland  and  Pittsburgh 
Railroad  Company,  just  as  the  property  of  any  one  on  the  line  of 
the  proposed  road. 

From  the  information  now  in  its  possession,  the  court  cannot 
decide  that  the  premises  of  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railroad  Company,  which  the  petitioners  desire  to  ap- 
propriate to  themselves,  are  not  necessary  to  the  proper  conduct 
of  the  business  of  that  company.  Wc  have  concluded,  however, 
to  reserve  this  question  for  future  consideration,  and  appoint 
viewers.  In  the  meantime  we  will,  if  desired,  appoint  a  com- 
missioner to  take  testimony  on  the  question  of  interference,  to 
be  considered  in  connection  with  the  report  of  viewers.  In  the 
meantime  the  petitioners  will  not  be  permitted  to  enter  upon  the 
land  in  controversy,  except  for  the  purpose  of  making  surveys 
and  assessing  damages. 


In  the  District  Court  of  Allegheny  County. 
Larimer  v.  Pitt  Township. 

(Vol.  X.,  p.  75.     1862.) 

1.  It  is  tbe  first  duty  of  township  snperyisors  and  auditors  to  keep  the  high- 
ways in  good  repair  and  to  administer  to  the  wants  of  the  needy  poor. 

2.  If  the  township  be  indebted  thej  should  lerj  an  amount  of  taZ|  as  far  as 
allowed  by  law,  sufficient  to  enable  them  to  perform  their  duty  and  to  dis- 
charge their  indebtedness. 

3.  Where  they  hare  levied  the  tax  up  to  the  legal  limit  the  residue  only  after 
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appropriation  of  the  necessarj  amount  for  the  roads  and  the  poor,  is  ap- 
plicable to  payment  of  other  indebtedness. 
4.  Executions  against  the  township  are  liens  on  this  surplus  fund,  if  there  be 
any,  in  the  order  in  which  they  are  issued  against  the  present  ofiScers ;  an 
execution  or  order  against  the  former  officers  has  no  priority.  One  haying 
such  order  should  keep  it  in  force  by  an  alias  order  to  the  incoming  officers. 

McCandless,  for  plaintiff. 
Woods^  for  defendant. 

The  opinion  of  the  court  was  delivered  Octoher  5,  1850,  by 

Hepburn,  J. — This  is  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  the  auditors  and  supervisors  of  this 
township,  for  alleged  disobedience  to  the  order  of  the  court,  to 
pay  to  the  plaintiff,  the  amount  of  his  judgment,  recovered 
against  them. 

The  order  referred  to  appears  to  have  been  made  on  the  80th 
April  last,  in  pursuance  of  the  6th  and  7th  sections  of  the  Act 
of  15th  April,  1834,  "commanding  the  said  supervisors  and 
auditors  of  said  township,  to  cause  the  amount  of  said  judgment, 
with  interests  and  costs,  to  be  paid  to  the  said  William  Larimer, 
Jr.,  out  of  any  moneys  unappropriated  of  said  township,  or  if 
there  were  no  such  moneys,  out  of  the  first  moneys  that  should 
be  received  for  the  use  of  said  township."  The  plaintiff  com- 
plains that  this  order  has  not  been  complied  with,  and  prays  that 
it  may  be  enforced  by  attachment. 

The  requirement  of  the  6th  section  ot  the  act  in  question,  is, 
that  a  judgment  obtained  against  a  township,  shall  be  paid  out 
of  any  moneys  unappropriated  of  such,  township ;  or  if  there  be 
no  such  moneys,  then  out  of  the  first  moneys  that  shall  be  re- 
ceived for  the  use  of  the  township. 

The  order  of  the  court  is  in  exact  accordance  with  this  section 
of  the  act,  and  the  question  is,  have  the  supervisors  and  auditors 
neglected  or  refused  to  comply  with  the  order  ?  If  they  have, 
the  attachment  must  issue ;  if  not,  the  rule  must  be  discharged. 

The  defendants  deny  that  they  have  disobeyed  the  order  of  the 
court,  and  allege 

1.  That  there  has  been  no  money  in  the  township  treasury  since 
the  service  of  the  order,  applicable  to  said  judgment. 
VOL.  II.— 23 
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2.  That  the  moneys  collected  are  applicable  in  the  first  place 
to  the  necessary  repair  of  the  roads,  and  the  maintenance  of  the 
poor,  and  the  surplus  alone  is  applicable  to  payment  of  judgments. 

3.  That  there  are  orders  prior  in  time  to  that  of  the  plaintiff 
which  are  entitled  to  priority  of  payment. 

It  might  be  sufficient  to  say,  perhaps,  that  the  matters  of  fact 
alleged  in  these  answers,  and  sworn  to,  not  having  been  contro- 
verted, we  need  go  no  further,  but  discharge  the  rule ;  yet  as 
the  plaintiff  appears  to  think  the  defendants  liable,  from  the  mere 
fact  that  the  money  has  not  been  paid  after  the  order  served,  it 
may  be  well  to  examine  the  questions  suggested  by  the  answef. 

The  Act  of  21st  April,  1846,  Pamph.  L.  468,  authorizes  the 
supervisor  and  auditors  of  said  township  to  levy  an  annual  tax 
not  exceeding  seven  mills  in  the  dollar  of  the  county  assessment, 
for  the  use  of  the  supervisor  and  overseers  of  the  poor,  and 
directs  the  mode  of  payment,  &;c. 

This  act,  together  with  the  general  enactments  in  regard  to 
roads  and  highways  and  the  support  of  the  poor,  makes  it  the 
duty  of  these  officers  to  keep  the  highways  in  good  repair,  ax^d  to 
administer  to  the  wants  of  the  needy  poor.  And  these  I  take  to 
be  their  first  duties.  When  the  township  is  indebted,  it  is 
doubtless  the  duty  of  these  officers  to  levy  the  highest  amount  of 
tax  allowed  by  law,  in  order  to  discharge  their  indebtedness,  and 
to  enable  them  to  perform  their  duties.  This  has  been  done  in 
this  township  for  several  years  past ;  the  tax  of  seven  mills,  the 
extent  of  their  authority,  has  been  regularly  levied  for  some 
years  past,  and  no  doubt  properly  applied ;  yet  the  township  is 
largely  indebted.  Why  this  small  limit,  and  whether  the  town- 
ship will  ever  be  relieved,  I  know  not ;  but  this  is  the  limit  fixed 
by  law  in  this  township,  though  under  the  general  law  the  super- 
visor and  overseer  may  levy  the  sum  of  one  cent  on  the  dollar  of 
the  county  assessment. 

The  law  making  it  the  duty  of  the  supervisors  and  auditors  to 
repair  the  roads  and  support  the  poor,  it  is  as  much  a  legal  obli- 
gation upon  them  so  to  do  as  to  pay  the  debts  of  the  township, 
and  the  only  remedy  is  to  perform  both  to  the  full  extent  of 
their  means.  They  have  this  year  levied  a  tax  of  $2500,  one- 
half  of  which  may  be  required  for  the  uses  of  the  roads  and  the 
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poor.  The  residue  will  be  applicable  to  the  debts,  and  must  be 
so  applied.  If  the  supervisor  and  auditors  were  extravagant  in 
their  expenditures,  or  expended  the  tax  in  repairs  not  absolutely 
necessary,  or  in  any  way  exhibited  a  disposition  to  evade  the 
payment  of  their  debts,  or  to  neglect  obedience  to  the  order  of 
the  court,  the  plaintiff  would  be  entitled  to  his  attachment.  But 
no  such  case  has  been  shown ;  they  have  done  but  their  duty,  and 
the  appropriations  they  have  made  for  repairs  have  not  been 
shown  to  be  unnecessary ;  and,  therefore,  there  is  no  ground  for 
the  attachment. 

The  treasurer  and  overseer  of  the  poor,  it  is  true,  in  his  an- 
swer, states  that  he  has  paid  a  small  debt  due  by  the  last  over- 
seer. Whether  this  was  paid  since  the  order  was  received,  I 
know  not ;  the  amount  is  so  unimportant  that  it  is  scarcely  worth 
inquiring  after.  It  is  sufficient  to  say  that  judgments  against 
the  township,  ordered  by  the  court  to  be  paid  by  the  auditors, 
&c.,  in  office,  are  entitled  to  priority,  and  any  other  appropriation 
of  the  funds,  except  those  before  referred  to,  would  subject  the 
parties  to  attachment. 

As  to  the  lien  or  priority  claimed  for  those  judgments,  ordered 
by  the  court  to  be  paid  by  former  auditors,  though  it  is  not 
necessary  to  decide  the  point,  yet  I  do  not  hesitate  to  say,  they  are 
not  entitled  to  priority.  The  order  comes  (sic)  at  the  expiration 
of  the  office  of  those  on  whom  it  was  made.  The  order  or  execu- 
tion has  no  lien  and  no  priority  as  against  the  incoming  officers. 

The  order  can  only  be  enforced  by  attachment,  and  certainly 
attachment  will  not  lie  against,  the  present  incumbents,  for  dis- 
obedience to  an  order  made  on  their  predecessors  in  office.  The 
party  having  such  order  should  keep  it  in  force  by  an  alias  order 
to  the  incoming  officers,  and  each  judgment  would  then  be  en- 
titled to  payment  in  the  order  in  which  the  order  of  the  court 
was  granted  for  that  purpose,  from  those  officers  againt  whom  the 
order  issued,  but  not  against  their  successors. 

The  rule  is  discharged. 

See  Commonwealth  ex  rel.  Penitentiary  v,  Floyd,  auproy  342;  Evans  v. 
Pittsburgh,  tn/ra,  406  ;  Loute  v.  Allegheny  County,  in/raj  411 ;  Commonwealth 
ex  rel.  Mitchel  v.  The.  Commissioners,  infra,  417;  Commonwealth  ex  rel- 
Coon  V.  Floyd,  infraj  422. 


Digitized  by  VjOOQiC 


356  RUSSELL  r.  SCHENLEY. 

In  the  District  Court  of  Allegheny  County. 
Russell  v.  Schenlet. 

(Vol.  X.,  p.  83.     1862.) 

1.  A  purchaser  at  BheriflTs  sale  is  bound  onlj  for  the  taxes  assessed  on  the 
land  afler  the  title  became  Tested  in  him. 

2.  The  owner  is  personally  liable  for  all  assessments  on  seated  lands,  and  this 
whether  the  tax  be  assessed  in  his  name  or  in  that  of  the  tenant. 

3.  Where,  by  the  terms  of  the  lease,  the  tenants  are  bonnd  to  pay  the  taxes, 
and  the  same  are  assessed  on  them,  they  are  to  be  regarded  as  the  principal 
debtors,  while  the  landlord  is  to  be  considered  as  a  mere  surety,  entitled  to 
all  the  rights  and  remedies  of  a  surety  against  the  principal  debtors. 

4.  In  such  case,  where  the  collector  had  in  his  power  to  have  secured  the 
taxes  by  complying  with  the  request  of  a  tenant,  to  distrain,  on  the  pre- 
mises, the  goods  of  a  sub-tenant  owing  rent,  and  neglected  to  do  so,  he  must 
bear  the  consequence  of  his  own  negligence.  For  the  loss  occasioned 
thereby  he  cannot  recoTier  from  the  landlord. 

This  was  an  action  of  assumpsit  by  Caleb  Russell,  Collector  of 
Taxes  for  the  First  Ward,  Pittsburgh,  against  Edward  W.  H. 
Schenley  and  Mary  E.  Schenley  his  wife,  to  recover  for  arrears 
of  taxes,  assessed  on  certain  lots  on  Duquesne  street,  for  the 
years  from  1854  to  1858  inclusive. 

Mrs.  Schenley  had  owned  the  premises,  and  on  the  21st  Sep- 
tember, 1853,  defendants  conveyed  same  to  the  Allegheny  Val- 
ley Railroad  Co.,  reserving  an  annual  ground-rent.  For  arrears 
of  this  rent,  the  lots  were  sold  by  Ihe  sheriff,  and  by  his  deed,  ac- 
knowledged May  16, 1857,  were  conveyed  back  to  Mrs.  Schenley, 
the  purchaser. 

The  railroad  company  had,  in  February,  1856,  leased  the 
premises,  a  portion  to  James  Barnes  and  the  residue  to  William 
C.  Mackey,  for  five  years  from  1st  April,  1856,  the  lessees  cove- 
nanting, inter  alia^  to  pay  all  taxes  and  assessments  upon  their 
respective  premises  during  said  term.  To  these  tenants  defend- 
ants, after  the  purchase  at  sheriff's  sale,  gave  leases  for  the 
premises  and  the  terms  specified  in  the  railroad  company's  leases 
and  with  like  condition. 


Digitized  by  VjOOQiC 


RUSSELL  V.  SCHENLEY.  357 

The  other  material  facts  are  stated  in  the  opinion  of  the  court. 
Meed  and  Thompsorij  for  plaintiff. 
Dicken  and  Mellon^  for  defendant. 

Opinion  of  the  court  filed  August  16,  1862,  hy 

Williams,  A.  J. — It  is  clear  that  the  plaintiff  is  not  entitled 
to  recover  the  taxes  assessed  on  the  land  while  it  was  owned  by 
the  Allegheny  Valley  Railroad  Company.  The  title  of  the  com- 
pany was  divested  by  sheriff's  sale,  and,  by  deed,  acknowledged 
May  16th,  1857,  conveyed  to  the  defendant  Mary  E.  Schenley. 
If  the  plaintiff  is  entitled  to  recover  any  of  the  taxes  sued  for,  he' 
is  only  entitled  to  recover  those  assessed  after  the  title  had  thus 
become  vested  in  Mrs.  Schenley :  Gormley's  Appeal,  3  Casey  49. 

It  is  true  that  the  taxes  were  assessed  in  the  name  of  the  ten- 
ant, but,  afl  is  said  in  Caldwell  v,  Moore,  1  Jones  58,  the  owner 
^Ms  personally  liable  for  all  assessments  on  seated  lands,  and 
this  whether  the  tax  be  assessed  in  the  name  of  the  landlord  or 
tenant."  But  by  the  terms  of  the  lease  the  tenants  were  bound 
to  pay  the  taxes,  and,  therefore,  they  are  to  be  regarded  as  the 
principal  debtors,  while  the  defendant  is  to  be  considered  as  a 
mere  surety,  entitled  to  all  the  rights  and  remedies  of  a  surety 
against  the  principal  debtors.  The  plaintiff  had  it  in  his  power, 
as  the  stated  case  shows,  to  have  secured  the  taxes,  assessed  for 
the  years  1857  and  1858,  on  the  premises  demised  to  Mackey,  if 
he  had  complied  with  his  request  to  distrain  the  property  of  a 
sub-tenant  who  owed  rent,  and  had  goods  on  the  premises  suffi- 
cient for  the  purpose.  The  plaintiff  neglected  to  do  this,  and  it 
is  but  just  that  he  should  bear  the  consequence  of  his  own  negli- 
gence, and  that  the  loss  occasioned  thereby  should  fall  on  himself 
rather  than  on  the  defendant.  The  taxes  were  assessed  in  the 
name  of  the  tenants,  and  it  was  the  plaintiff's  duty  to  endeavor, 
in  the  first  instance,  to  collect  them  from  the  tenants  who  were 
primarily  liable,  before  resorting  to  the  defendant.  It  follows 
that  the  plaintiff  is  only  entitled  to  recover  the  taxes  assessed  for 
the  years  1857  and  1858,  on  the  premises  demised  to  the  tenant 
Barnes,  with  interest  thereon  from  the  expiration  of  his  warrants. 

And  now,  to  wit,  August  16th,  1862,  this  cause  came  on  to 
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be  beard  on  tbe  case  stated  by  the  parties,  and  was  argued  by 
counsel  at  tbe  last  April  Term  of  this  court,  and  thereupon,  on 
consideration  thereof,  it  is  now  adjudged  and  ordered  that  judg- 
ment be  entered  in  favor  of  the  plaintiff  for  the  taxes  assessed 
for  the  years  1857  and  1858,  on  the  premises  demised  to  Samuel 
Barnes,  with  interest  thereon  from  the  expiration  of  the  warrants 
respectively  issued  therefor,  viz:  for  the  sum  of  twenty-seven 
dollars  and  two  cents  ($27  02)  to  be  levied  of  tbe  goods  and 
chattels,  lands  and  tenements  of  defendant  Mary  E.  Schenley. 


In  the  United  Statef  District  Court  far  the  Western  District  of 
Pennsylvania.    In  Admiralty. 

United  States  v.  Steamboat  Isaac  Hahmett. 

(Vol.  X.,  p.  97.     1862.) 

1.  Partnership  accounts  cannot  be  settled  in  a  court  of  admiralty. 

2.  Nor  in  a  case  of  forfeiture,  can  a  claim  for  alleged  balances  due  by  a  part 
owner  or  copartner,  be  entertained. 

3.  The  sentence  of  confiscation,  if  rendered,  rises  superior  to  all  liens  and 
equities. 

4.  The  rebellious  states  of  the  Union  are  public  enemies,  and  no  claim  of  a 
citizen  or  subject  of  an  enemy's  country  can  be  received. 

5.  Every  resident  of  a  hostile  place  or  country,  is  regarded  in  such  court  as  a 
citizen  or  subject. 

6.  His  property,  when  libelled  at  the  suit  of  the  government,  is  condemned, 
without  his  being  heard,  as  that  of  an  enemy. 

This  cause  was  argued  by  Kirkpatrick  and  Mellon  for  tbe 
claimants,  and  by  Camahan^  United  States  District  Attorney, 
for  the  government. 

The  particulars  sufficiently  appear  in  the  opinion  of  the  court, 
which  was  delivered,  October,  1862,  by 

McCandless,  J. — This  is  a  libel  upon  information  of  the 
United  States  District  Attorney,  and  a  seizure  by  the  Marshal 
of  the  steamboat  Isaac  Hammett,  three-sixteenths  of  which  is  the 
property  of  Victor  Wilson,  a  citizen  and  inhabitant  of  the  state 
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of  Mississippi.  The  other  interests  in  the  boat  are  held  by 
William  Dunshee  and  others,  citizens  of  Pennsylvania,  who  have 
intervened,  and,  in  behalf  of  themselves  and  Wilson,  have  put  in 
an  answer,  claiming  the  boat  as  partnership  assets,  and  that 
Wilson  is  largely  indebted,  as  well  to  creditors,  as  themselves. 
The  firm  is  styled  the  "Mississippi  Coal  Company,**  with  exten- 
sive works  on  the  Monongahela  river,  and  engaged  in  mining 
and  shipping  coal  to  Yicksburg  in  the  state  of  Mississippi,  and 
to  towns  and  cities  on  the  coast  of  Louisiana.  Affidavits  were 
also  filed  declaring  the  loyalty  of  Wilson,  and  it  was  urged  that 
he  could  not  visit  Pennsylvania,  or  answer  in  person,  owing  to 
the  hostilities  existing  between  the  two  sections  of  the  Union. 

To  this  answer  the  counsel  for  the  government  demurred, 
which  presents  two  questions  for  the  consideration  of  the  court. 

1.  As  to  the  partnership  claims.  We  cannot  settle  partner- 
ship accounts  in  a  court  of  admiralty ;  that  belongs  to  another 
forum ;  nor  can  we,  in  a  case  of  forfeiture,  entertain  a  claim  for 
alleged  balances  due  by  a  part  owner  or  copartner.  The  sentence 
of  confiscation,  if  rendered,  rises  superior  to  all  liens  and  equities. 

The  other  question  raised  by  the  demurrer  is 

2.  Whether  we  can  hear  a  part  owner,  who  is  a  citizen  and 
resident  of  a  state  in  rebellion  against  the  government. 

This  point  has  been  decided  by  my  Brother  Cadwallader  at 
Philadelphia,  and  the  decision  affirmed  by  Judge  Grier,  since  the 
argument  of  this  case. 

The  rebellious  states  of  the  Union  are  treated  as  public  enemies, 
and  it  is  held,  that  "  no  claim  of  any  citizen  or  subject  of  an 
enemy's  country  can  be  received,  and  every  resident  of  a  hostile 
place  or  county,  is  regarded  in  such  Court  as  a  citizen  or  sub- 
ject." His  property  "when  libelled,  at  the  suit  of  the  captors 
or  their  government,  is  condemned,  without  his  being  heard,  as 
that  of  an  enemy." 

Such  being  the  law  we  must  decree  a  confiscation  of  the  vessel, 
to  the  extent  of  three-sixteenths  owned  by  Victor  Wilson.  For- 
tunately for  the  parties  there  is  a  saving  clause  in  the  Act  of 
Congress,  conferring  upon  the  Secretory  of  the  Treasury,  full 
power  to  relieve  the  party,  when  a  proper  case  is  presented  for 
his  action.     The  loyalty  of  Victor  Wilson  is  established  to  the 
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satisFaction  of  this  court,  and  we  think  the  proceedings  here  call 
for  the  interposition  of  the  secretary. 

Decree  of  confiscation  as  to  the  three-sixteenths  owned  by 
Victor  Wilson.     The  residue  released. 


In  the  Orphans'  Court  of  Allegheny  County. 

Andrew  Hendricebon's  Estate. 

Sarah  Blessings'  Petition. 

(Vol.  X.,  p.  106.     1862.) 

1.  Where  an  administrator  in  accordance  with  the  decree  of  the  Orphans' 
Court  makes  distribution  of  the  decedent's  personal  estate,  the  settlement 
thus  made  can  only  be  disturbed  bj  a  bill  of  reriew  within  five  years. 

2.  After  that  time  an  Act  of  Assembly  passed  ordering  the  court  to  review  its 
decree  of  distribution,  is  an  attempt  to  violate  private  rights  judicially  set- 
tled and  to  overrule  the  judicial  power  of  the  Commonwealth,  and  is  there- 
fore unconstitutional  and  void. 

Penney  for  the  administrator. 

Purviance  for  the  petitioner. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court, 
delivered  October,  1862,  by 

Ritchie,  A.  J. — The  facts  in  this  case  are  set  forth  in  the 
report  of  the  auditor.  So  far  as  they  are  material  to  the  deci- 
sion of  the  court,  they  are  as  follows :  Andrew  Hendrickson  died 
about  15th  February,  1844,  unmarried  and  without  issue,  leav- 
ing two  sisters  of  the  whole  blood,  and  one  half-sister,  daughter 
of  his  mother.  He  died  intestate  and  left  personal  estate  for 
distribution.  John  H.  Baughman  was  appointed  administrator 
of  the  estate  of  decedent.  On  the  14th  February,  1845,  he 
filed  his  account,  showing  the  amount  in  his  hands  for  distribu- 
tion. On  the  16th  August,  1845,  the  court  appointed  an  audi- 
tor to  distribute  the  said  amount.  The  only  party  in  interest 
represented  before  the  auditor  was  Elizabeth  Baughman,  a  sister 
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of  the  full  blood.  The  auditor  was  of  opinion  that  under  the 
testimony  before  him,  a  legal  presumption  of  the  death  of  the 
other  sister  of  the  full  blood  arose,  and  he  does  not  appear  to 
have  heard  of  the  half  sister.  On  4th  November,  1845,  he  filed 
his  report  awarding  the  whole  amount  for  distribution  to  Eliza- 
beth Baughman.  This  report  was  confirmed  by  the  court  and 
on  25th  November,  1845,  the  administrator  paid  over  the 
amount  in  his  hands,  as  therein  directed.  Between  eleven  and 
twelve  years  afterwards,  the  parties  in  interest,  who  had  not 
attended  before  the  auditor,  procured  the  passage  of  an  Act  of 
Assembly,  dated  the  22d  day  of  April,  1857,  (Pamphlet  Laws 
280)  which  enacts  "  That  it  shall  be  the  duty  of  the  Orphans' 
Court  of  Allegheny  county,  on  the  petition  of  any  party  in 
interest,  to  grant  a  review  of  the  administration  account,  and 
auditor's  report,  and  decree  of  distribution  thereon,  of  John  H. 
Baughman,  administrator  of  Andrew  Hendrickson,  late  of  Ver- 
sailles township,  Allegheny  county,  deceased,  with  the  same 
effect  as  if  application  had  been  made  within  five  years  next  after 
such  decree,  &c."  Under  this  act,  an  auditor  was  appointed  and 
now  makes  report  distributing  part  of  the  said  estate  to  parties 
who  did  not  appear  before  the  former  auditor,  and  who  now  act 
as  witnesses  for  each  other  to  prove  their  relationship  to  decedent. 
These  new  parties  moreover  made  no  application  for  a  review  of 
the  report  of  the  former  auditor,  within  five  years  after  it  was 
confirmed,  and  they  stand  now  solely  upon  the  Act  of  Assembly 
of  22d  April,  1857,  as  the  means  of  enforcing  their  claims  in 
this  case. 

Among  other  exceptions  to  the  report  of  the  last  auditor,  the 
distributee  under  the  report  of  the  first  auditor  alleges  that  the 
said  Act  of  Assembly  of  22d  April,  1857,  is  in  violation  of  the 
Constitution  of  Pennsylvania,  and  void. 

By  the  proceedings  in  1845,  the  rights  of  these  parties  were 
judicially  ascertained  and  settled,  and  the  settlement  thus  made 
could  only  be  disturbed  by  a  bill  of  review  within  five  years,  the 
period  allowed  by  law  to  the  most  remiss  or  negligent,  within 
which  they  might  make  good  their  claims.  After  five  years  had 
elapsed  without  the  filing  of  any  bill  of  review,  the  rights  of  all 
parties  were  as  solemnly  settled,  and  the  interests  of  all  parties 
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as  perfectly  vested,  as  it  is  possible  for  law,  enforced  bj  judicial 
action,  to  settle  or  vest  anything.  This  Act  of  Assembly  annuls 
the  former  law  with  regard  to  these  parties,  and  orders  this  court 
to  review  its  decree  of  distribution.  It  seems  to  the  court  that 
if  the  legislature  have  power  to  do  what  they  have  undertaken  to 
do  in  this  case,  they  may  pass  laws  directing  the  courts  to  change 
or  reverse  any  decision  whatever.  In  that  case,  any  one  who 
has  interest  enough  to  get  a  private  bill  through  the  legislature, 
may  disregard  the  laws  and  decisions  of  the  courts,  and  at  any 
length  of  time  after  business  has  been  judicially  settled,  may 
have  everything  opened  up  again  and  arranged  to  suit  his  own 
purposes. 

The  "judicial  power  of  this  Commonwealth*'  is  vested  by  the 
Constitution  in  the  courts,  and  not  in  the  legislature.  The  judi- 
cial power  is  as  independent  of  the  legislative  as  the  legislative 
power  is  independent  of  the  judical.  It  appears  to  us  that  the 
legislature  has,  by  the  said  Act  of  22d  April,  1857,  attempted  to 
violate  private  rights,  judicially  settled,  and  to  override  the  judi- 
cial power  of  the  Commonwealth.  For  these  reasons  we  shall, 
unless  otherwise  instructed  by  the  Supreme  Court,  refuse  to 
obey  its  commands  in  this  case. 

The  report  of  the  auditor  appointed  under  said  Act  of  As- 
sembly of  22d  April,  1857,  is  set  aside. 

By  the  Court. 

Sterrett,  p.  J.,  having  been  of  counsel  in  this  case,  took  no 
part  in  the  proceedings. 


In  the  Oyer  and  Terminer  of  Greene  County. 
Commonwealth  v.  Lemley. 

(Vol.  X.,  p.  122.     1862.) 

In  Pennsjlvania  a  prisoner  charged  with  a  capital  offence,  has  a  constitutional 
right,  even  after  indictment  found,  to  be  admitted  to  bail  where  the  evidence 
produced  on  the  hearing  satisfies  the  judge  to  whom  the  application  is 
made  that  the  offence  is  not  capital. 
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This  was  an  application  for  bail  by  a  prisoner  after  the  finding   . 
of  a  true  bill  of  indictment  for  murder.     Opinion  by 

Lindsay,  P.  J. — The  bill  of  indictment  charges  the  prisoner 
with  the  crime  of  murder ;  the  grand  jury  have  found  it  a  true 
bin ;  the  trial  has  been  continued  upon  the  motion  of  the  pris- 
oner ;  and  he  now  asks  to  enter  bail  for  his  appearance. 

The  district  attorney  opposes  the  application,  on  the  simple 
ground,  that  bail  cannot  be  taken,  after  the  finding  of  the  indict- 
ment for  murder. 

And,  thus  is  raised  the  naked  legal  question,  can  a  prisoner  be 
admitted  to  bail  after  indictment  found  against  him  for  a  capital 
offence,  where  the  evidence  produced  on  the  hearing,  satisfies  the 
judge,  to  whom  the  application  is  made,  that  the  offence  is  not 
capital  ?  Or,  in  other  words,  can  the  judges  look  beyond  the  in- 
dictment, into  the  testimony,  to  determine  whether  the  prisoner 
is  bailable  ? 

It  is  conceded  that  the  practice,  in  this  judicial  district,  for 
some  years  past,  has  been  to  refuse  all  applications  for  bail  after 
indictment  found  for  murder,  without  further  inquiry ;  but  the 
counsel  for  the  prisoner  strenously  contends  that  this  practice  is 
erroneous ;  and,  that  in  a  case  like  this,  it  would  deny  to  a  pris- 
oner what  is  his  constitutional  right. 

At  common  law,  bail  is  a  matter  of  discretion  with  the  judges. 
The  Court  of  King's  Bench  had  an  unlimited  power  of  admitting 
to  bail  for  all  offences,  including  treason  and  murder ;  but  bail 
was  not  demandable  as  a  right.  Of  course,  the  judicial  discretion 
was  exercised  according  to  established  rules.  The  object  of  the 
detention  or  imprisonment  of  the  prisoner  being  to  secure  his 
forthcoming  to  abide  the  sentence  of  the  law,  the  principal  inquiry 
was,  whether  a  recognisance  would  effect  that  end.  Li  seeking 
an  answer  to  this  inquiry,  the  matters  chiefly  considered,  were, 
the  seriousness  of  the  charge,  the  nature  of  the  evidence,  and  the 
severity  of  the  punishment.  Hence,  when  the  offence  was  capital, 
and  the  evidence  in  support  of  it  was  strong,  bail  was  denied 
because  no  pecuniary  consideration  would  be  likely  to  secure  the 
attendance  of  the  prisoner,  to  the  probable  loss  of  his  life.  And 
the  same  rule  prevailed  in  offences  not  capital,  where  the  evidence 
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was  clear,  and  the  paDishment  was,  by  a  long  and  rigorous  im- 
prisonment ;  and,  for  the  same  reason. 

In  murder  and  manslaughter,  where  the  prisoner  was  notori- 
ously guilty,  by  his  own  confession  or  otherwise,  the  almost  un- 
broken practice  was,  to  refuse  baiL  Where  there  were  circum- 
stances in  his  favor,  or  where  the  evidence  against  him  left  rea- 
sonable doubts  of  his  guilt,  bail  was  generally  allowed  :  2  Hawk., 
ch.  15,  580 ;  8  East  165 ;  Ex  parte  Baronett  et  al.,  16  Eng. 
Law  Eq.  Rep.  861  (decided  in  1850).  In  England,  of  late 
years,  bail  has  seldom  been  received  in  murder ;  and  perhaps  not 
at  all,  where  the  evidence  produced  upon  the  hearing,  would  justify 
a  verdict  of  guilty,  unless  in  case  of  extreme  ill  health,  and  dan- 
ger to  the  prisoner's  life  from  confinement. 

But  was  the  power  of  admitting  to  bail  exercised  after  indict- 
ment found?  The  English  practice,  in  this  respect,  has  not 
been  uniform.  In  Lord  Mohun's  Case  it  is  ruled  that  after  a 
coroner's  inquest,  charging  a  man  with  murder,  he  may  be  bailed, 
because  the  judges  may  look  into  the  written  depositions  taken 
before  the  coroner ;  but  it  is  otherwise  if  he  be  found  guilty  of 
murder  by  a  grand  jury,  because  the  court  cannot  take  notice  of 
the  evidence  before  them,  which  their  oath  binds  them  to  keep 
secret.  Perhaps  the  reason  here  assigned  for  refusing  bail  after 
indictment  is  not  applicable  to  our  practice.  With  us  the  indict- 
ment itself  discloses  the  names  of  the  witnesses  examined  by  the 
grand  jury,  even  if  the  district  attorney  did  not  know  them,  and 
they  can  be  easily  called  before  the  judge  upon  the  hearing,  or 
their  depositions  can  be  read  to  him.  In  Egerton  v.  Morgan,  1 
Bulst.  69,  there  was  an  appeal  of  murder  as  well  as  an  indict- 
ment for  murder;  the  court,  after  full  consideration  and  examin- 
ation of  the  precedents,  bailed  the  prisoner.  Lord  Cardigan  was 
indicted  for  shooting  at  Captain  Tucket,  with  intent  to  murder 
him.  After  bill  found,  his  recognisance  was  enlarged  until  the 
trial.  And  where  the  prisoner's  life  was  supposed  to  be  endan- 
gered by  continued  confinement,  he  was  bailed  after  indictment 
found:  Lord  Aylesbury's  Case,  1  Salk.  108.  But,  at  the 
present  day,  bail  is  usually  refused  in  England  after  the  grand 
jury  have  returned  a  true  bill  for  murder :  8  C.  &  P.  558 ;  9 
Id.  228. 
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In  those  states  of  our  Union  where  there  are  no  constitutional 
provisions  or  statutory  enactments  upon  this  subject,  the  English 
practice  has  been  pretty  closely  followed.  The  right  to  admit  to 
'bail  in  felonies  of  death  has  scarcely  been  questioned  and  has 
leen  repeatedly  recognised.  In  most  of  these  states  bail  is  not 
usually  taken  in  cases  of  murder ;  but  it  seems  to  be  generally 
conceded  that  it  may  be  done,  and  in  some  of  them  it  has  been 
done.  This  power  to  bail  in  all  offences  is  regarded  as  an  inci- 
dent of  the  right  and  duty  to  hear  and  determine  them. 

Bail  has  frequently  been  taken  after  indictment  found:  8 
Barb.  664 ;  5  Randolph  664. 

In  Mississippi  bail  may  be  received  in  a  proper  case  even  after 
conviction :  6  Howard  402. 

And  here,  as  in  England,  the  prisoner's  ill  health,  when  en- 
dangering his  life,  has  been  held  as  sufficient  reason  for  admitting 
him  to  bail :  6  Grattan  705 ;  11  Leigh  605. 

Thus  far  I  have  examined  the  subject  chiefly  in  the  light  of 
the  common  law,  by^  which  bail  in  the  higher  felonies  is  not  of 
course,  but  only  of  discretion.  I  now  approach  higher  ground. 
In  Pennsylvania  bail  is  not  a  matter  of  discretion ;  it  is  an  abso- 
lute right.  It  is  a  right  guaranteed  by  the  fundamental  law  of 
the  state ;  and  where,  by  that  law,  a  prisoner  is  entitled  to  the 
right,  no  power  exists  anywhere  to  deprive  him  of  the  full  benefit 
of  it.  It  is  not  necessary  to  refer  to  the  Act  of  1705.  The 
Constitution  itself  defines  the  right.  The  clause  in  the  Consti- 
tution of  1798,  copied  into  our  present  Declaration  of  Bights, 
provides  that  ^'  all  prisoners  shall  be  bailable,  by  sufficient  sure- 
ties, unless  for  capital  offences  where  the  proof  is  evident  or  the 
presumption  great."  What  is  a  capital  offence  within  the  mean- 
ing of  this  clause  ?  Plainly,  an  offence  for  which  the  death  pen- 
alty is  inflicted — a  felony  of  death.  Since  the  very  able  opinion 
of  Judge  King,  in  2  Ash.  227,  it  is  needless  to  argue  that  murder 
in  the  second  degree  is  a  bailable  offence  in  this  state. 

Taking  it  for  granted  that  such  is  the  law,  and  that,  before 
indictment  found,  there  would  be  no  question  about  the  right  to 
bail,  I  proceed  to  inquire  how  the  right  stands  after  indictment. 
If,  under  our  Act  of  1794,  the  grand  jury  had  the  power  to  de- 
termine between  murder  of  the  first  and  murder  of  the  second 
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degree,  and  if  they  had  accordingly  found  this  offence  to  be  mar- 
dcr  in  the  second  degree,  I  suppose  there  would  be  no  doubt 
about  the  right  to  bail. 

Granting  the  right  to  bail  before  indictment,  because  the  offence 
seems  not  to  be  capital,  it  follows  that  after  indictment  found, 
limiting  the  trial  to  the  inferior  offence,  the  right  would  stand  on 
still  firmer  ground.  Hence  the  mere  fact  that  the  indictment  is 
found,  does  not  take  away  the  right  to  bail.  But,  the  argument 
is  that  the  indictment  is  found  for  murder  in  the  first  degree,  and 
that  this  is  conclusive  against  bail.  Waiving,  for  a  moment,  the 
question  whether,  even  in  such  case,  the  finding  of  the  indictment 
is  conclusive,  I  wish  to  see  what  is,  in  truth,  the  return  of  the 
grand  jury  in  this  case.  The  indictment  contains  but  one  count ; 
it  follows  the  usual  form  and  lays  the  crime  so  that  it  is  probably 
of  the  first  degree.  So  far  all  is  plain.  But  in  this  state,  the 
grand  jury  cannot  determine  the  degree  of  murder,  that  is  the 
province  of  the  traverse  jury  which  tries  the  cause. 

The  grand  jury  may  find  whether  the  offence  is  manslaughter 
or  murder,  but  if  they  find  that  it  is  murder,  they  can  go  no 
further.  Hence,  although  the  grand  jury  may  have  been  of  the 
unanimous  opinion  that  this  offence  was  only  murder  in  the 
second  degree,  yet  they  could  not  do  otherwise  than  find  the  bill 
as  it  is  now  before  us.  In  point  of  fact  we  cannot  know  whether 
the  grand  jury  regarded  this  as  murder  in  the  first  or  in  the 
second  degree,  and  hence  it  ought  not,  in  my  judgment,  to  be 
conclusive  against  a  great  constitutional  right.  It  is  no  answer 
to  this  reasoning  to  say  that  we  must  look  to  the  language  of  the 
indictment  for  the  return  of  the  grand  jury.  In  dealing  with  the 
constitutional  rights  of  citizens,  we  must  look  at  the  truth  and 
not  at  fictions — at  substance  and  not  at  form.  If,  then,  under 
our  system  of  criminal  law,  the  indictment  is  not  conclusive  as  to 
the  degree  of  murder,  it  follows  that  it  is  the  duty  of  the  court 
to  look  into  the  evidence  upon  the  prisoner's  application  for  bail, 
in  order  to  determine  the  degree.  This  view,  if  correct,  brings 
us  to  the  end  of  the  case. 

But  I  desire  to  strengthen  the  conclusion  by  looking  at  this 
position  of  the  district  attorney  as  a  general  proposition. 

Can  it  be  true  that  where  an  indictment  has  been  found  for  a 
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capital  offence,  the  accused  has  no  right  to  bail  under  any  cir- 
cnmstances  ?  I  do  not  claim  that  our  constitutional  provision 
leaves  untouched  the  discretion  of  the  court  to  take  bail  in  capital 
offences  where  the  proof  is  evident  or  the  presumption  great.  In 
some  of  the  states  which  have  a  similar  constitutional  pro- 
vision, it  seems  to  be  thought  that  the  discretionary  power  re* 
mains  even  in  such  cases. 

In  my  opinion,  however,  the  discretionary  power  of  admitting 
to  bail  is  altogether  taken  away  in  Pennsylvania,  and  where  the 
right  to  bail  does  not  exist,  the  judges  have  no  power  to  allow  it. 

But  why  should  the  finding  of  an  indictment  for  a  felony  of 
death  be  conclusive  against  the  right  of  bail  in  any  case  ? 

The  constitution  does  not  so  provide ;  no  positive  law  enacts 
it ;  reason  does  not  approve  it.  Suppose  after  indictment  found 
for  a  capital  offence,  circumstances  render  it  perfectly  apparent, 
that  the  prisoner  is  innocent :  take  a  case  which  has  actually  oc- 
curred ;  the  man  supposed  to  be  murdered,  has  only  absconded 
and  afterwards  returns,  in  full  life  and  stands  before  the  judges 
as  a  witness  upon  the  hearing,  would  it  not  be  barbarous  to  keep 
the  prisoner  in  jail  until  the  trial,  simply  because  an  indictment 
has  been  found  ? 

We  have  seen  that  where  bail  was  only  of  discretion,  it  was 
sometimes  received  after  indictment ;  and  if  the  indictment  did 
not  take  away  the  discretionary  power,  shall  it  be  permitted  to 
take  away  a  constitutional  right  ?  It  has  been  held  in  Ohio, 
that  where  the  evidence  was  not  strong  enough  to  sustain  a  ver- 
dict of  guilty,  the  prisoner  had  a  right  to  bail  even  after  indict- 
ment :  19  Ohio  189. 

We  agree  that  the  practice  of  hearing  evidence,  on  an  appli- 
cation to  bail,  after  indictment,  is  inconvenient  and  troublesome; 
but  it  is  not  more  so,  after  indictment  than  before ;  and,  besides, 
the  inconvenience  which  may  attend  giving  a  prisoner  his  rights, 
is  scarcely  a  legitimate  argument  to  show  that  the  right  does  not 
exist  in  the  particular  case.  I  agree  also,  that  an  indictment 
makes  n,  primd  facie  case  for  the  Commonwealth,  but  the  inquiry 
before  us,  is  whether  it  is  conclusive.  Recurring  a  moment  to 
the  clause  in  the  Bill  of  Bights,  we  notice  another  point  made  in 
the  argument — ^^all  prisoners   shall  be  bailable  by  sufficient 
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sureties,  unless  for  capital  offences,  where  the  proof  is  evident, 
or  the  presumption  great/'  Some  difference  of  opinion  has 
arisen  respecting  the  proper  construction  of  the  last  member  of 
this  sentence ;  and  perhaps  the  thought  is  not  very  clearly  ex- 
pressed. It  has  been  contended  that  it  is  necessary  that  ^^  the 
proof"  should  be  "evident  or  the  presumption  great"  that  the 
offence  charged  to  have  been  perpetrated,  is  really  a  capital  one; 
and  hence  that,  if  any  doubt  exists  as  to  what  will  be  the  degree 
of  the  crime,  as  ultimately  fixed  by  the  verdict,  the  prisoner  is 
entitled  to  be  bailed.  I  cannot  agree  to  this  construction.  I 
think  the  clause  in  question  has  reference  to  the  guilt  of  the 
prisoner,  rather  than  the  degree  of  the  offence,  "where  the 
proof  is  evident,  or  the  presumption  great  "  that  the  offence  was 
committed  by  the  prisoner.  The  degree  of  the  offence  is  to  be 
determined  as  a  question  of  law ;  the  guilt  or  innocence  of  the 
accused  is  a  matter  of  fact,  and  there  is  much  reason  in  requir- 
ing that  "the  proof  shall  be  evident  or  the  presumption  great " 
of  the  fact  of  his  guilt,  before  denying  him  the  right  of  baO. 
This  construction  is  in  conformity  with  the  English  practice, 
which,  as  we  have  seen,  was  to  refuse  bail  where  the  prisoner 
was  notoriously  guilty ;  and  both  the  old  practice  and  the  consti- 
tutional provision  seem  to  have  an  analogy  to  the  wholesome 
rule  that  a  reasonable  doubt  of  the  prisoner's  guilt  arising  from 
the  evidence,  will  entitle  him  to  an  acquittal  upon  his  trial,  I 
conclude,  then,  that  this  clause  points  to  the  fact  of  the  commis- 
sion of  the  offence,  and  not  to  the  nature  or  degree  of  the  offence 
itself. 

And  this  leads  me  to  adopt  as  the  true  rule,  the  one  stated  by 
Judge  King  in  2  Ashmead  277  :  that  where  the  judge  would  sus- 
tain a  verdict  of  murder  in  the  first  degree  upon  the  evidence 
before  him  at  the  hearing,  he  should  refuse  bail. 

In  this  case  there  is  no  doubt  about  the  commission  of  the 
offence  by  the  prisoner ;  he  admits  the  slaying  of  the  deceased, 
and  claims  to  stand  excused  on  the  ground  of  self-defence. 
Nothing  therefore  remains  but  to  determine  the  degree  of  the 
offence ;  and  to  apply  to  it  the  rule  stated  above. 

In  this  part  of  the  case,  we  refrain,  for  obvious  reasons,  from 
any  comments  upon  the  testimony.     Suffice  it  to  say  that  after 
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a  careful  examination  of  the  evidence  before  us,  we  are  of  the 
opinion,  upon  that  evidence,  that  the  offence  cannot  be  murder 
in  the  first  degree.     We  think  the  prisoner  has  a  right  to  bail. 


Zn  the  United  States  District  Court  for  the  Western  District 
of  Pennsylvania. 

United  States  v.  Goughnour. 

(Vol.  X.,  p.  130.     1862.) 

1.  In  an  indictment  for  passing  counterfeit  coin,  evidence  of  the  possession  of 
counterfeit  bank  notes  is  not  admissible  to  prove  the  scienter. 

2.  But  the  possession  of  quantities  of  counterfeit  coin,  of  a  different  denomi- 
nation from  that  laid  in  the  indictment,  is  admissible  for  such  purposes. 

This  was  a  motion  for  a  new  trial,  and  was  argued  by  Mr. 
Camahany  United  States  District  Attorney,  for  the  Government, 
and  by  Messrs.  Kopelin^  Noon,  Samptony  and  Swartzwelder,  for 
the  defendant. 

The  opinion  of  the  court  was  delivered  by 

McCandless,  Dist.  J. — Satisfied  with  the  verdict  in  this  case, 
I  do  not  feel  disposed  to  disturb  it,  except  upon  substantial 
grounds.  There  is  one  point  to  which  I  have  given  much  re- 
flection, because  it  will  be  a  precedent,  and  if  wrong,  "many 
errors,  by  the  same  example  will  creep"  into  this  court.  It  is 
the  admission  in  evidence  of  the  fact,  that  counterfeit  bank  notes 
were  found  in  possession  of  the  prisoner,  to  prove  the  scienter; 
that  is,  that  he  knew  the  dimes  which  he  passed  were  counterfeit. 
The  evidence  was  admitted,  upon  the  authority  of  the  text  in 
Greenleaf,  but  the  cases  cited  by  the  learned  author  do  not  sus- 
tain the  position  contended  for  by  the  Government.  As  Lord 
Campbell  says,  in  4  Eng.  Law  &  Eq.  Rep.  572,  "it  was  evidence 
which  went  to  show  that  the  prisoner  was  a  very  bad  man,  and  a 
likely  person  to  commit  such  offences  as  that  charged  in  the  in- 
dictment; but,  with  regard  to  the  scienter ,  it  did  not  afford  ground 
for  a  legitimate  inference  in  respect  of  it.  The  possession  of 
VOL.  II. — 24 
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counterfeit  bank  bilk,  does  not  necessarily  skow  guilty  knowledge 
of  counterfeit  coin.  If  the  indictment  was  in  the  state  court  and 
under  the  state  laws,  for  passing  counterfeit  bank  bills,  the  pos- 
session of  other  bank  bills  of  a  similar  character  would  tend  to 
prove  the  scienter.  And  so  of  coin.  On  an  indictment  in  this 
court  for  passing  counterfeit  coin,  the  possession  of  other  counter- 
feit coin,  although  of  a  different  denomination,  would  go  far  to 
show  guilty  knowledge.  Coin  is  money.  Bank  bills  are  the 
mere  representatives  of  money,  and  a  knowledge  of  the  false 
character  of  the  one,  does  not  imply  a  knowledge  of  the  false 
character  of  the  other.  Holding  the  latter  in  common  with  the 
former,  may  be  suggestive  of  the  occupation  and  purpose  of  the 
party ;  but  counterfeiting  the  coin,  being  a  usurpation  of  one  of 
the  highest  acts  of  sovereignty,  and  the  '^passing"  being  highly 
penal,  no  qualified  evidence  should  be  given  to  prove  the  guilty 
knowledge. 

Although  the  court  charged  the  jury  that  the  proof  upon  this 
point  was  of  little  value,  yet  they  may  have  been  influenced  by 
it,  and  the  prisoner  is  entitled  to  the  benefit  of  the  reason  as- 
signed. 

As  to  the  other  reasons,  in  the  language  of  Chief  Justice  Gib- 
son, in  the  case  of  Rogers  v.  Walker,  6  Barr  875,  *'  they  form  a 
reticulated  web  to  catch  the  crumbs  of  the  cause,  and  as  they 
contain  no  point  or  principle  of  particular  importance  which  has 
not  already  been  ruled  by  this  court,  they  are  dismissed  without 
further  remark."  New  trial  granted. 

The  United  States  v.  Roadenback,  1  Bald.  514;  The  United  States  v. 
Doebler,  Id.  519. 


In  the  United  States  Oircuit  Court  for  th^  Western  District  of 

Penn^lvania. 

United  States  ex  rel.  Turner  v.  Wright. 

(Vol.  X.,  p.  154.     1862.) 

1.  Act  of  Oongress  of  13th  February,  1862,  construed. 

2.  The  oath  of  enlistment,  where  the  person  enlisted  is  under  eighteen,  is  not 
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conclasive  upon  the  courts,  but  is  upon  the  recruiting  officer,  for  whose 
protection  the  proviso  was  inserted  in  the  act. 

3.  The  Act  of  1802  declares  that  no  person  under  the  age  of  twentj-one  years 
shall  be  enlisted  by  any  officer,  or  held  in  the  service  of  the  United  States, 
without  the  consent  of  his  parent  or  guardian  or  master,  first  had  and  ob- 
tainedy  if  any  he  have. 

4.  The  Act  of  20th  January,  1813,  provided  that  this  consent  should  be  first 
obtained  in  writing. 

5.  And  the  Act  of  10th  December,  1814,  repealed  this  section  of  the  Act  of 
1813,  but  left  intact  the  Act  of  1802,  which  requires  the  previous  consent, 
but  does  not  require  that  it  should  be  in  writing. 

6.  A  contract  of  enlistment  with  a  minor,  being  prohibited  by  the  statute,  is 
not  merely  voidable,  but  absolutely  void. 

7.  It  does  not  alter  the  case  that  he  perpetrated  a  fraud  upon  the  officer  en- 
listing him  ]  for  otherwise  it  would  take  away  the  very  protection  which 
the  law  intends  to  throw  around  him,  to  guard  him  from  the  effects  of  his 
folly,  rashness  and  misconduct. 

8.  The  return  to  the  writ  of  habeas  carpus  does  not  make  the  minor  a  deserter. 
There  can  be  no  criminal  desertion  if  the  enlistment  was  illegal. 

9.  The  desertion  was  a  declaration  merely  of  an  intention  not  to  be  bound— 
a  disclaimer  of  the  contract;  which,  under  the  Act  of  Congress,  he  had  a 
right  to  make,  in  the  absence  of  the  consent  of  his  parent  or  guardian. 

10.  In  the  presence  of  an  enemy,  or  in  an  enemy's  country,  the  minor,  and 
even  camp  followers,  would  be  amenable  to  martial  law ;  for,  if  they  were 
not,  the  safety  of  the  army  might  be  somewhat  jeoparded  by  their  desertion 
to  the  enemy. 

11.  It  could  only  be  in  that  light  that  a  person  unlawfully  enlisted,  and  held 
without  authority  of  law,  would  be  amenable  to  military  punishment. 

The  case  was  argued  for  the  United  States  by  U.  S.  District 
Attorney  OamaJiany  and  for  relator,  by  James  M.  MopMns^  Esq. 

The  facts  may  be  gathered  from  the  opinion  of  the  court, 
which  was  delivered  by 

McCakbless,  Dist.  J. — Considering  the  reprehensible  con* 
duct  of  this  young  man,  Theodore  Turner,  whose  discharge  is 
asked  for,  I  do  not  feel  disposed  to  grant  it,  unless  required  by 
the  rules  of  law. 

He  is  neither  an  idiot  nor  a  lunatic,  but  seems  gifted  with 
more  than  ordinary  intelligence ;  and  yet,  to  obtain  the  compen- 
sation as  a  substitute  for  a  drafted  soldier,  he  imposed  not  only 
upon  him,  but  upon  the  military  officers  of  the  United  States. 
Although  but  nineteen  years  of  age,  he  represented  himself  as 
one  month  over  twenty-one,  and  received  the  sum  agreed  to  be 
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paid.  He  may  have  designed  to  act  in  good  faith  until  maternal 
and  family  ties  were  interposed,  but  this  cannot  palliate  the  utter- 
ance of  a  falsehood,  to  ii?hich  he  added  the  semblance  of  truth  by 
giving  to  it  the  solemnity  of  a  written  declaration,  almost,  but 
not  quite,  sanctioned  by  an  oath. 

This  allegation,  fortunately  for  him,  in  the  printed  affidavit,  is 
mere  matter  of  description,  and  is  no  part  of  the  oath  of  enlist- 
ment; and  Captain  Ludington,  the  United  States  mustering 
officer,  testifies  that  he  did  not  swear  him  as  to  his  age. 

The  mother,  the  surviving  parent,  asks  his  discharge  upon  the 
ground  of  minority ;  and  the  proof  before  the  court  is  clear  that 
he  was  but  nineteen  years  of  age  on  the  2d  day  of  October  last. 

The  first  objection  raised  by  the  United  States  attorney  is  that 
by  the  Act  of  the  13th  of  February,  1862,  the  oath  of  enlistment 
taken  by  the  recruit  shall  be  conclusive  as  to  his  age.  Conclusive 
upon  whom  ?  Upon  the  mustering  officer,  who  is  prohibited  by 
the  proviso  of  the  section  from  mustering  into  the  United  Stat^ 
service  any  one  under  the  age  of  eighteen.  The  act  was  passed 
to  relieve  the  Secretary  of  War  from  the  herculean  labor  of  pass- 
ing upon  the  thousands  of  applications  for  the  release  of  persons 
who  had  been  mustered  into  the  service  without  the  consent  of 
their  parents  or  guardians ;  and  while  admonishing  the  muster- 
ing officer  not  to  receive  any  under  the  age  of  eighteen,  yet  if  he 
did  so,  the  oath  of  enlistment  taken  by  tha  recruit  should  be  his 
protection.  Because,  by  the  Act  of  1802,  to  which  we  shall 
presently  refer,  the  recruiting  officer  was  subject  to  a  penalty 
for  enlisting  a  minor  without  the  consent  of  his  parents  or 
guardian,  which  was  to  be  deducted  from  that  officer's  pay  and 
emoluments.  Congress  never  intended  that  the  oath,  however 
false,  should  be  binding  on  the  courts,  or  give  validity  to  a  con- 
tract which  an  unrepealed  statute  declared  to  be  illegal.  Aside 
from  this,  there  was  no  oath  administered  here. 

This,  then,  is  a  contract  made  by  a  minor.  Let  us  see  whether 
it  is  sanctioned  or  prohibited  by  the  Acts  of  Congress. 

The  Act  of  1802  declares  that  no  person  under  the  age  of 
twenty-one  years  shall  be  enlisted  by  any  officer,  or  held  in  the 
service  of  the  United  States  without  the  consent  of  his  parent,  or 
gurdian  or  master,  first  had  and  obtained,  if  any  he  had.     The 
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Act  of  20th  January,  1813,  provided  that  this  consent  should  he 
first  obtained  in  writing.  And  the  Act  of  the  10th  December, 
1814,  repealed  this  section  of  the  Act  of  1813,  b«t  left  intact  the 
Act  of  1802,  which  requires  the  previous  consent,  but  does  not 
require  that  it  should  be  in  writing. 

It  therefore  appears  in  plain  Saxon  that  the  contract  of  enlist- 
ment with  a  minor,  being  prohibited  by  the  statute,  is  not  merely 
voidable,  but  absolutely  void. 

This  question  is  not  so  novel  as  I  thought  when  I  commenced 
its  investigation.  It  was,  in  some  of  its  features,  discussed  before 
Mr.  Justice  Coulter,  not  only  an  able  and  learned  judge,  but  a 
statesman  of  national  reputation,[whose  long  and  brilliant  career 
in  the  House  of  Representatives  made  him  familiar  with  the  acts 
of  the  National  Legislature. 

In  the  case  of  The  Commonwealth  v.  Fox,  7  Barr  338,  he  says : 
**  The  enlistment  and  holding  of  the  minor,  under  the  circum- 
stances mentioned  in  the  act,  is  against  the  law,  and  the  o£Scer 
who  enlisted  him  is  guilty  of  an  oflfence  for  which  he  may  be 
amerced  by  his  government.  A  penalty  inflicted  by  statute  for 
an  act,  implies  a  prohibition  of  the  act,  so  as  to  make  a  contract 
relating  to  it  void :  Mitchell  v.  Smith,  1  Binn.  118.  Here  there 
is  not  only  a  penalty  imposed,  but  the  act  is  declared  by  the 
statute  to  be  illegal.  I  will  not  say  that  Congress  may  not 
declare  the  enlistment  of  minors  to  be  lawful  and  valid,  but  they 
have  not  done  so  in  relation  to  the  army  of  the  United  States." 
But  until  Congress  interposes,  we  must  take  the  law  as  we  find 
it,  and  regard  the  claim  which  the  law  of  God,  of  nature,  of  the 
state,  and  of  the  United  States,  gives  the  father  to  the  services 
of  his  child  until  he  arrives  at  the  age  of  majority,  and  which 
renders  the  minor  unable  to  make  a  valid  contract. 

It  is  further  contended  that  as  he  perpetrated  a  fraud,  not 
only  on  the  government  but  the  drafted  soldier,  he  is  bound.  But 
Mr.  Justice  Story  says,  in  10  Peters  77,  this  has  never  been  held 
suflScient,  for  it  would  otherwise  take  away  the  very  protection 
which  the  law  intends  to  throw  round  him,  to  guard  him  from 
the  effects  of  his  folly,  rashness  and  misconduct. 

Lastly,  it  is  objected  that  he  is  a  deserter,  and  subject  to 
military  law.     The  return  to  this  writ  does  not  make  him  a 
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deserter.  There  can  be  no  criminal  desertion  if  tbe  enlistment 
was  illegal.  It  was  a  declaration,  merely,  of  an  intention  not  to 
be  boand — ^a  disclaimer  of  the  contract,  which,  under  the  Act  of 
Congress  he  had  a  right  to  make,  in  the  absence  of  the  consent 
of  his  parent  or  guardian.  In  the  case  of  Carleton,  7  Gowen 
471,  although  the  minor  had  represented  to  the  officer  enlisting 
him  that  he  was  over  twenty-one  years  of  age,  and  bad  no  father 
or  guardian,  the  court  declared  the  contract  and  enlistment  void, 
and  discharged  the  soldier.  And  in  the  case  in  Barr,  referred 
to,  Judge  Coulter  says :  ^^  In  the  presence  of  an  enemy,  or  in  an 
enemy's  country,  even  camp  followers  would  probably  be  amenable 
to  martial  law ;  for  if  they  were  not,  the  safety  of  the  army  might 
be  somewhat  jeoparded  by  their  desertion  to  the  enemy.'*  It  could 
only  be  in  that  light  that  a  person  unlawfully  enlisted,  and  held 
without  authority  of  law,  could  be  amenable  to  military  punish- 
ment. But  this  is  not  a  case  of  that  kind.  And,  although  in  that 
case  the  return  showed  that  the  minor  was  a  deserter,  and  that 
like  Turner  here,  had  surrendered  himself,  the  minor  was  dis- 
charged. However  much  we  should  like  to  see  this  young  man 
expiate  his  offence  by  some  reasonable  punishment,  the  law  of  the 
case  is  clearly  with  him,  and  he  is  entitled  to  his  discharge. 

Theodore  M.  Turner  is  discharged  from  the  custody  of  the 
Provost  Marshal,  upon  payment  to  the  United  States  Marshal, 
for  the  use  of  David  Klingsmith,  the  sum  of  one  hundred  and 
seventy-five  dollars  and  the  costs  of  this  writ. 

In  re  Sardle,  3  American  85  ;  Galgallon's  Gasej  infra^  376 ;  Marklej's  Case, 
ir^ra,  380 ;  Wendts'  Case,  infra^  402  ;  Henderson's  Case,  t^/ra,  440. 


In  the  United  Stated  Circuit  Court  for  the  Western  District  of 

Pennsyhania. 

Roddy  and  Weyand  v.  The  United  States. 

(Yol.  X.,  p.  161.     1862.) 

1.  Where  a  postmaster  has  made  default  in  not  paying  the  qaarterlj  balances 
found  to  be  due  to  the  United  States  bj  the  auditor  for  the  Post-Office 
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Pepartmtot,  and  the  Postmaster-General  has  failed  to  institute  suit  against 
such  postmaster  and  his  sureties  for  two  years  from  and  after  such  default, 
the  sureties  are  discharged. 
2.  Proviso  to  3d  section  of  the  Act  of  Congress  of  the  3d  March,  1825,  con- 
strued. 

Errob  to  the  United  States  District  Court. 

On  the  5th  day  of  June,  1861,  suit  was  brought  against  John 
D.  Boddy  and  D.  Weyand,  sureties  upon  the  official  bond  of  H. 
C.  Marks,  late  postmaster  at  Somerset,  Pennsylvania. 

Bonds  in  six  hundred  dollars,  dated  the  17th  day  of  June, 
1853,  conditioned  that  the  said  Harvey  C.  Marks  shall  well  and 
truly  execute  the  duties  of  postmaster  according  to  law. 

The  declaration  sets  forth  generally,  that  said  Harvey  C. 
Marks  did  not  faithfully,  once  in  three  months,  as  he  was  re- 
quired, render  accounts  of  receipts  and  expenditures,  in  the 
manner  and  form  prescribed  by  the  Postmaster-General,  and 
hath  not  paid  the  balance  of  all  moneys  that  came  to  his  hands 
for  postage. 

The  defendants  plead  that  Harvey  C.  Marks,  having  been  a 
defaulter  for  more  than  two  years  previous  to  the  time  of  suit 
brought  against  them,  his  sureties,  that  under  the  proviso  con- 
tained in  the  third  section  of  the  Act  of  Sd  March,  1825,  they 
were  no  longer  liable.     It  reads  as  follows : 

Provided,  That  if  default  be  made  by  the  postmaster  aforesaid 
at  any  time,  and  the  Postmaster-General  shall  fail  to  institute 
suit  against  such  postmaster  and  said  sureties  for  two  years,  from 
and  after  such  default  shall  be  made,  then  and  in  that  case,  the 
said  sureties  shall  not  be  held  liable  to  the  United  States,  nor 
shall  suit  be  instituted  against  them. 

The  account  of  the  Post-office  Department,  filed  in  the  case, 
and  the  only  evidence  produced  at  the  trial,  shows  that  the  first 
default  was  made  for  quarter  ending  31st  of  March,  1856,  and 
that  default  was  made  every  succeeding  quarter  from  that  time 
down  to  30th  of  June,  1860,  the  postmaster  not  having  in  all 
that  interval  furnished  a  single  quarterly  account.  The  account 
of  the  department  shows  his  indebtedness,  because  of  these  de- 
faults, to  be,  on  the  30th  of  June,  1857,  $2158  46.  The  30th 
of  June,  1859,  was  claimed  the  latest  day  to  which  the  liability 
of  the'  sureties  extended. 
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The  court  below  refused  to  sustain  the  plea  of  defendants,  and 
instructed  the  jury,  "  That  the  limitation  contained  in  the  pro- 
viso to  the  third  section  of  the  Act  of  3d  March,  1825,  is  a  bar 
only  to  the  recovery  of  the  several  balances  accruing  more  than 
two  years  before  the  institution  of  the  suit.  For  the  sums  which 
accrue  within  two  years,  the  plaintiff  is  entitled  to  recover,  not 
exceeding  the  penalty  of  the  bond."  To  this  instruction  the 
defendants  below  excepted,  and  a  bill  of  exceptions  was  sealed. 
A  verdict  and  judgment  was  rendered  in  favor  of  the  plaintiff 
below  for  six  hundred  dollars,  the  amount  of  the  penalty  of  the 
bond. 

Howard  and  Roddy^  for  plaintiffs  in  error,  contended,  that 
the  case  was  within  the  spirit  and  meaning,  and  also  within  the 
letter  of  the  proviso  to  the  third  section  of  the  Act  of  Sd 
March,  1825. 

Camahanj  United  States  District  Attorney,  for  defendant  in 
error,  argued,  that  the  true  construction  of  the  proviso  was  to 
limit  the  recovery  to  balances  accruing  within  two  years. 

The  opinion  of  the  court  was  delivered  by 

Grier,  J. — I  think  this  case  comes  not  only  within  the  letter, 
but  within  the  spirit,  of  the  proviso  to  the  third  section  of  the 
Act  of  March  3d,  1825.  If  default  be  made  "  at  any  time," 
and  suit  be  not  brought  in  two  years,  the  sureties  ^^  shall  not 
be  liable  to  the  United  States,  nor  shall  suit  be  instituted 
against  them." 

In  this  case,  the  postmaster  first  made  default  on  the  30th  of 
June,  1857.  He  was  permitted  to  remain  in  office  three  years, 
without  rendering  an  account  or  paying  the  balance  of  $2158  46 
then  due. 

Here  was  a  case  of  gross  negligence  on  the  part  of  the  officers 
of  the  general  post-office,  against  which  it  is  the  obvious  policy 
of  the  statute  to  protect  the  sureties. 

The  case  of  Jones  v.  The  U.  S.,  7  Howard  681,  turned  chiefly 
on  the  appropriation  of  payments.  A  running  account  had  been 
kept  and  the  balance  due,  on  the  last  quarter,  was  within  the 
two  years,  so  that  the  question  now  before  us  did  not  arise,  and 
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-was  not  decided.  In  the  case  of  the  Postmaster-General  v. 
Fermel,  1  McLean  217,  Mr.  Justice  McLean  has  given  the  con- 
struction to  this  section  of  the  act  which  it  seems  it  fairly  de- 
mands. He  ohseryes  that  the  statute  was  adopted  for  the  benefit 
of  sureties,  and  to  excite  the  utmost  degree  of  vigilance  in  the 
department.  The  reason  urged,  why  Statutes  of  Limitation 
sliould  not  run  against  the  government,  is  founded  upon  a  theory 
that  it  cannot  be  guilty  of  laches,  and  would  be  apt  to  suffer  if 
the  neglect  of  its  servants  to  prosecute  its  claims  should  be  per- 
mitted to  release  a  surety.  But  this  is  an  enactment  for  the 
purpose  of  protecting  innocent  sureties  against  the  results  of 
official  laches.  When  a  depuljy  postmaster  becomes  a  large  de- 
faulter, and  is  afterwards  permitted  for  three  years  to  continue 
in  office  without  rendering  an  account,  or  paying  the  balance  pre- 
viously due,  it  would  be  unjust  to  the  sureties  to  make  them 
victims  of  such  conduct  in  the  officers  of  government.  It  is  the 
very  evil  from  which  the  statute  was  intended  to  protect  the 
surety.  A  failure  to  institute  suit  in  due  season  discharges  the 
sureties  from  all  liability  on  their  bond,  and  prohibits  a  suit 
thereon,  after  that  time. 

The  judgment  is  reversed  and  a  venire  de  novo  ordered,  if  re- 
quested by  the  plaintiffs  below. 


In  the  Common  Pleas  of  Dauphin  County. 
The  Commonwealth  ex  bel.  Galgallon  v.  Rogers. 

(Vol.  X.,  p.  178.     1862.) 

.  Under  the  Acts  of  Assemblj,  persons  between  the  ages  of  eighteen  and 
twenty-one  years  may  claim  exemption  from  military  draft,  but  like  all 
other  personal  privileges  it  must  be  pleaded  or  claimed  at  the  proper  time 
and  before  the  proper  tribunal,  and  if  not  so  done  it  is  waived. 

.  If  a  person  not  liable  to  militia  duty  be  enrolled  as  a  militiaman  and  does 
not  claim  exemption  of  the  commissioner  of  this  district,  but  suffers  him- 
self to  be  mustered  into  service  and  remains  there  for  one  month  before 
instituting  proceedings  for  his  release,  his  neglect  is  evidence  of  a  volun- 
tary submission  to  the  draft. 
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The  following  opinion  was  delivered  Novemberj  1862,  by 
Pearson,  P.  J. — In  answer  to  the  above  writ,  the  officer  re- 
turns that  he  holds  Michael  Galgallon  as  a  regularly  drafted 
militiaman,  sworn  and  mustered  into  the  service  of  the  United 
States,  in  Company  H,  177th  Regiment,  Pennsylvania  troops. 
In  order  to  controvert  the  truth  of  the  return,  the  complainant 
has  proved  that  he  is  under  twenty-one  years  of  age,  and  conse- 
quently exempt  from  serving  in  the  militia.  He  has  also  adduced 
some  slight  evidence  of  a  difficulty  in  claiming  the  exemption  at  the 
time  fixed  for  hearing  such  cases,  by  the  commissioner  appointed 
by  the  governor  to  act  on  that  subject,  and  superintend  the  draft. 
We  have  already  decided,  in  Markley's  Case  {infra,  380),  from 
Lancaster  county,  that  a  judge  has  no  power,  on  a  writ  of  habeas 
corpus,  to  determine  that  a  draft  is  irregular.  To  enable  the 
judiciary  to  discharge  from  the  service,  the  proceeding  must  be 
void.  If  a  person  entitled  by  law  to  exemption  is  refused  it  by 
the  commissioner,  the  courts  at  law  cannot  review  his  decision. 
There  is  no  connection  whatever  between  his  action  and  that  of 
the  judiciary.  No  appeal  lies,  and  we  cannot  review  what  he 
decides  by  writ  of  error  or  certiorari.  When  the  officer  tran- 
scends his  jurisdiction  the  act  is  void,  not  binding  on  the  citizen, 
and  the  judiciary  is  bound  to  relieve  him  from  illegal  restraint. 
Army  Order  No.  99,  which  has  all  the  force  of  an  Act  of  Con- 
gress, directs  the  enrolment  of  all  able-bodied  citizens  -between 
the  ages  of  eighteen  and  forty-five.  The  rolls  are  to  be  depos- 
ited in  the  sheriflT's  office  of  the  proper  county,  and  notice  is  to 
be  given  to  the  commissioner  that  they  are  so  filed.  The  com- 
missioner then  gives  notice  of  the  time  and  place  where  claims 
for  exemption  will  be  heard  and  determined  by  him,  and  after  he 
has  decided  all  such  claims,  and  stricken  the  names  of  those  ex- 
empted from  the  list,  the  drawing  takes  place.  All  are  to  be 
exempted  who  are  enumerated  in  the  order,  and  also  such  as  are 
entitled  by  the  state  laws.  Under  our  Acts  of  Assembly  those 
between  the  ages  of  eighteen  and  twenty-one  can  claim  exemp- 
tion, but  like  all  other  personal  privileges  it  must  be  pleaded  or 
claimed  at  the  proper  time  and  before  the  proper  tribunal,  and  if 
not  so  done  it  is  waived.  Ministers  of  the  gospel,  professors  of 
colleges  and  school  directors  are  exempted,  as  are  also  those  be- 
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tiireen  the  ages  indicated ;  and  should  any  such  persons  fail  to 
present  their  claim  and  have  it  passed  on  by  the  commissioner,  or 
if  decided  against  them  by  him,  they  would  be  obliged  to  serve 
if  drafted.  Being  between  the  ages  of  eighteen  and  forty-five, 
they  are,  by  the  law  of  Congress,  subject  to  enrolment ;  there- 
fore the  commissioner  has  jurisdiction  in  their  case.  Should 
men  above  or  below  the  legal  age  be  enrolled,  they  need  give  the 
subject  no  consideration,  as  there  is  no  jurisdiction  over  their 
persons,  and  the  act  is  void,  no  neglect  on  their  part  can  make 
it  good. 

The  relator  in  the  present  case  either  had  or  had  not  an  oppor- 
tunity of  presenting  his  claim  for  exemption.  If  he  had  not  (as 
averred),  it  is  his  misfortune,  yet  it  cannot  be  relieved  against  by 
the  judiciary.  If  he  had,  and  neglected  to  make  the  claim,  it  is 
his  fault,  and  he  cannot  now  be  heard  by  me.  Some  evidence 
has  been  produced  to  show  the  want  of  opportunity  for  a  hearing 
before  the  commissioner  prior  to  the  drafting,  but  the  alleged 
hardship  is  illusory,  as  the  state  authorities,  with  just  liberality, 
admitted  such  excuses  down  to  the  time  of  being  sworn  into 
service. 

The  relator  was  in  camp  at  this  place  over  two  weeks  before 
being  mustered  in,  and  during  all  of  that  time  never  claimed  exemp- 
tion, nor  made  known  the  fact  that  he  was  under  age ;  nor  did 
he  suggest  it  at  the  time  of  being  sworn  or  since,  until  within  a 
few  days,  although  he  has  been  in  camp  about  one  month  in  all. 
It  is  said,  however,  that  the  relator  is  not  subject  to  military  duty 
by  the  state  laws,  and  therefore  could  not  be  drafted.  The  Act 
of  Congress  is  paramount,  and  can  fix  a  difierent  age  for  service 
entirely,  and^  has  done  so  in  the  present  case.  It  is,  therefore, 
by  virtue  of  the  clause  exempting  all  of  those  relieved  from  ser- 
vice by  the  laws  of  the  respective  states  that  the  relator  can  be 
excused,  and  to  avail  himself  of  that  he  must  claim  the  exemption. 

Michael  Gulgallon  is  remanded  to  the  custody  of  his  ofiScers  to 
perform  military  duty. 

See  Turner's  Case,  n^a,  370 ;  Marklej's  Case,  tn/Va,  380 ;  WendVs  Case, 
infra,  402 ;  Henderson's  Oase,  tf|/ra,  440. 
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In  the  Common  Pleas  of  Dauphin  County. 
The  Commonwealth  ex  bel.  Marklet  v.  Bieber. 

(Vol.  X.,  p.  185.     1862.) 

1.  The  Act  of  Congress  and  Army  Order  which  directs  the  commissioner  to 
cause  "  to  be  drawn  from  the  wheel  a  number  of  ballots  equal  to  the 
number  of  drafted  men  fixed  by  the  gorernor  to  be  drawn  as  the  proper 
quota"  does  not  authorize  the  commissioner  to  take  additional  names 
from  the  wheel,  to  make  up  for  any  that  maj  be  rejected  by  the  mustering 
officer. 

2.  His  power  ceases  the  moment  he  has  drawn  the  j^ro  rata  number  required 
of  such  district,  and  all  names  taken  out  afterwards  cannot  be  treated  as  a 
drawing  under  the  law,  but  in  express  riolation  of  its  provisions,  and  any 
one  so  drawn  stands  in  the  situation  of  a  person  forced  into  the  serrice 
without  being  drafted. 

3.  Where  the  draft  is  Toid,  it  requires  some  new  contract  of  seryice  yolun- 
tarlly  entered  into  to  make  it  binding. 

4.  A  proceeding  defectiye  for  irregularity,  and  one  void  for  illegality,  may 
be  reversed  upon  error  or  certiorari,  but  it  is  the  latter  defect  only  which 
gives  power  to  discharge  on  habeas  corpus, 

Pearson,  P.  J. — The  complainant,  John  Markley,  sued  oat  a 
writ  of  Tiaheas  corpus^  directed  to  Col.  Everard  Bierer,  the  com- 
mandant at  Oamp  Curtin,  ayerring  that  he  is  illegally  restrained 
of  his  liberty;  to  which  the  respondent  replied  that  he  held  him 
as  'a  militia  soldier,  and  sworn  into  the  service  of  the  United 
States.  Evidence  has  been  adduced  to  show  that  the  draft  was 
illegally  conducted,  and  the  complainant  not  bound  to  serve,  and 
the  following  facts  have  been  established:  After  the  enrolment 
of  Lancaster  county  was  completed  and  placed  in  the  hands  of 
the  commissioner  appointed  agreeably  to  law,  and  the  number  of 
men  ascertained  which  was  to  be  furnished  by  each  township, 
borough  and  ward,  it  appeared  that  the  quota  for  the  county  was 
one  thousand  six  hundred  and  seventy-seven^  and  that  for  Hemp- 
field  township,  in  which  the  complainant  resided,  was  forty-nine. 
Begular  notice  was  given  of  the  time  and  place  for  hearing  ex- 
cuses and  claims  for  exemption,  and  all  who  came  forward  were 
heard.  The  commissioner,  at  the  time  and  place,  and  in  the 
manner  prescribed  by  law,  proceeded  to  draw  for  a  few  townships, 
and  after  drawing^  the  number  required,  continued  to  take  some 
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additional  names  from  the  wheel  to  make  up  for  any  that  might 
be  rejected  hy  the  mustering  officer  on  account  of  physical  dis- 
ability. About  this  time  he  received  orders  from  the  department 
at  Harrisburg  to  allow  any  valid  excuses  which  should  be  made 
after  the  draft,  the  same  as  if  they  had  been  presented  before, 
and  an  additional  list  of  those  entitled  to  exemption  was  furnished 
him.  Believing  that  the  number  to  be  excused  under  these  new 
orders  would  be  considerable,  the  commissioner  greatly  increased 
bis  over  draft  in  all  his  subsequent  drawings,  and  on  coming  to 
Hempfield  township,  proceeded  to  draw  one  hundred  and  ten 
names  from  the  wheel  instead  of  the  forty-nine  required.  Markley 
was  not  one  of  the  forty-nine  first  drawn,  but  was  in  the  over  draft. 
Of  the  forty-nine  first  drawn,  six  were  excused  on  account  of 
being  conscientiously  scrupulous  about  bearing  arms,  one  as  being 
under  age,  three  for  physical  disability,  and  one  a  justice  of  the 
peace.  None  of  these  had  appeared  before  the  commissioner 
until  drafted,  with  the  exception  of  the  justice,  whose  claim  was 
disallowed  by  the  commissioner,  but  was  afterwards  allowed  by 
an  order  from  the  department. 

The  over  draft  for  the  whole  county  of  Lancaster  was  nine 
hundred  and  twenty-five,  and  that  for  Hempfield  township  sixty- 
one.  The  name  of  John  Markley  was  drawn  the  sixty-third; 
but  owing  to  the  exemptions  allowed,  subsequent  to  the  appeal, 
it  required  to  and  including  the  sixty-fourth  name  drawn,  to 
make  the  number  ordered  to  be  furnished. 

The  Act  of  Congress  of  1862,  authorized  the  President  of  the 
United  States  to  prescribe  a  system  for  drawing  such  portion  of 
the  militia  as  he  should  deem  necessary,  to  take  efiect  in  those 
states  whose  laws  were  imperfect,  or  where  none  existed,  under 
which  a  draft  could  be  made ;  and  by  virtue  of  this  delegated 
power.  Army  Order,  No.  99,  was  devised  and  adopted,  and  to  it 
we  must  look  for  the  whole  system  of  enrolling  and  drawing  the 
militia  in  Pennsylvania,  as  we  had  no  law  under  which  it  could 
have  been  efiected. 

The  governor  is  directed  to  appoint  officers  to  prepare  rolls  of 
all  able-bodied  men,  between  the  ages  of  eighteen  and  forty-five, 
and  those  lists  or  rolls  are  to  be  filed  in  the  sherifi"s  office  of  the 
proper  county.  The  governor  is  also  to  appoint  a  commissioner 
for  each  county,  whose  duty  it  is  to  superintend  the  drafting,  and 
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hear  and  determine  excuses  of  persons  claiming  to  be  exempt 
from  military  duty.  Notice  is  to  be  given  of  the  time  at  which 
excuses  will  be  heard,  and  all  persons  claiming  exemption  must, 
before  the  day  fixed  for  the  draft,  make  proof  of  such  exemption 
before  the  commissioner,  and  if  the  same  is  found  sufficient,  his 
name  is  to  be  stricken  from  the  list.  A  list  of  those  entitled  to 
exemption,  under  the  laws  of  the  United  States,  is  set  forth  in 
the  order,  in  addition  to  which  the  commissioner  is  directed  to 
absolve  all  persons  exempted  by  the  laws  of  the  respective  states, 
concerning  whom  proofs  shall  be  made,  or  whom  he  knows  of  his 
own  knowledge  to  come  within  the  respective  classes.  After  the 
roUs  are  thus  corrected  and  properly  prepared,  ballots  containing 
the  names  of  all  remaining  on  the  rolls  are  to  be  placed  in  a  wheel, 
and  a  number  drawn  therefrom  equal  to  the  quota  fixed  by  the 
governor  of  the  state  for  the  proper  county,  or  for  any  muni- 
cipality or  town,  less  than  a  county.  It  will  thus  be  perceived 
that  the  order  contemplated  that  every  excuse  should  be  heard 
before  the  drawing  took  place,  and  that  no  more  names  should  be 
drawn  from  the  wheel  than  was  required  to  fill  the  quota  of  the 
proper  county,  or  smaller  precinct;  and  had  the  scheme  thus 
been  carried  out  it  would  have  been  found  that  but  few  persons 
would  have  been  drafted  who  were  legally  exempt.  A  very 
small  number  might  have  been  rejected  by  the  mustering  officer 
on  account  of  bodily  disability.  But  unfortunately,  as  we  con- 
ceive, the  law  was  departed  from  by  the  state  authorities,  and  the 
commissioner  was  instructed  to  allow  excuses  if  urged  at  any 
time  before  the  drafted  man  was  mustered  into  service.  Thus 
the  whole  scheme  was  broken  up,  and  men  were  tempted  to  for- 
bear claiming  the  exemption  until  after  they  knew  they  had  been 
drafted.  This  is  more  especially  exemplified  in  the  case  of  per- 
sons claiming  to  be  conscientiously  scrupulous  against  bearing 
arms,  who  are  exempt  by  the  Constitution,  but  may  be  required 
t6  pay  an  equivalent.  Those  persons  are  to  be  subject  to  such 
penalties  as  the  legislature  may  prescribe,  and  all  who  are 
exempted  by  the  commissioner  for  that  reason  are  to  be  so  notified 
by  that  officer.  But  the  course  authorized  is  a  direct  encourage- 
ment for  them  to  lie  back  and  not  claim  this  personal  privilege  at 
the  proper  time.  If  afterwards  they  chance  to  be  drawn,  they 
will  come  forward  and  claim  it ;  but  should  they  escape  the  draft 
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they  will  be  exempt  from  the  penalty.  The  course  directed  is 
"Well  calculated  to  encourage  fraud,  and,  it  is  feared,  will  conduce 
to  perjury  also.  Of  those  excilsed  after  this  draft  for  Hempfield 
township,  seven  were  for  that  cause  alone,  not  one  of  whom  had 
appeared  before  the  commissioner  at  the  prescribed  time.  It  was 
a  personal  privilege,  and  if  not  claimed  according  to  law  should 
have  been  disallowed.  Had  the  state  alone  been  interested  in 
this  question  her  officers  might  waive  the  time  without  objection ; 
but  as  every  man  whose  name  was  in  the  wheel  had  a  deep  inte- 
rest in  it,  I  am  of  the  opinion  it  could  not  lawfully  be  waived  to 
his  prejudice.  To  allow  excuses  after  the  draft,  except  for  causes 
which  would  lead  to  the  rejection  of  the  man  by  the  mustering 
officer,  as  for  age  or  personal  disability,  was  a  very  great  irregu- 
larity, not  authorized  by  the  army  orders,  so  far  as  they  have 
been  exhibited  on  this  hearing.  On  full  consideration,  however, 
we  have  come  to  the  conclusion  that  it  was  only  an  irregularity, 
a  mere  question  fo  time,  not  such  an  act  as  would  render  the 
draft  void :  and  irregularities,  it  is  well  settled,  cannot  be  reached 
on  a  writ  of  habeas  carpus.  To  justify  a  discharge  on  that  writ 
the  proceeding  under  which  the  party  is  held  must  be  void,  not 
merely  irregular :  Hurd  on  Hab.  Cor.  882,  333. 

A  proceeding  defective  for  irregularity,  and  one  void  for  ille- 
gality, may  be  reversed  upon  error  or  certiorari,  but  it  is  the 
latter  defect  only  which  gives  power  to  discharge  on  hcibeas 
corpus.  An  irregularity  is  the  want  of  adherence  to  some  pre- 
scribed form.  Illegality  is  properly  predicable  of  radical  defects, 
and  signifies  that  which  is  contrary  to  the  principles  of  law,  as 
distinguished  from  mere  rules  of  procedure.  It  denotes  a  com- 
plete defect  in  the  proceeding  :  Tidd's  Prac.  434,  485 ;  1  Mod. 
119.  Where  jurisdiction  of  the  person  is  to  be  obtained  in  a 
summary  way  the  law  must  be  strictly  followed :  Hurd  364,  865. 
And  where  the  sentence  of  a  court-martial  was  entirely  nuga- 
tory, the  party  arrested  under  its  process  was  discharged  on 
habeas  carpus  by  Chief  Justice  Marshall :  2  Wheeler  C.  C.  569. 
It  would  be  otherwise  were  the  action  of  the  officer  merely  irreg- 
ular. If  the  proceeding  is  void  in  fact,  though  the  process  is 
good  on  its  face,  and  might  justify  the  officer,  yet  the  party  will 
be  discharged  on  Jhabeas  corpus :  Hurd  844 ;  8  Binn.  410.     The 
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distinction  between  a  void  and  an  irregular  proceeding  is  clearly 
taken  by  Gibson,  C.  J.,  in  1  Watts  66,  where  it  is  held  on  a  full 
examination  of  authorities,  that  for  the  former  the  party  can,  and 
for  the  latter,  he  cannot  be  discharged.  Whether  there  is  or  is 
not  jurisdiction  may  be  established  by  proof,  and  the  want  of  it 
is  fatal :  Hurd  370,  371 ;  and  it  is  the  settled  practice  to  ex- 
amine the  validity  of  the  proceeding  by  affidavit:  Hurd  308, 
309 ;  1  Burr.  637.  Presumptions  in  favor  of  regularity  and 
jurisdiction  will  be  made  in  the  proceedings  of  all  the  superior 
courts ;  but  it  is  not  so  as  to  tribunals  raised  by  statute  for  par- 
ticular occasions :  Hurd  396.  A  writ  of  habeas  corpus  is  con- 
sidered an  inquisition  by  the  government,  at  the  suggestion  and 
instance  of  an  individual ;  but  still  in  the  sovereign  capacity  to 
free  the  citizen  from  unlawful  restraint,  and  the  thirteenth  sec- 
tion of  the  habeas  corpus  act  gives  it  where  the  party  is  deprived 
of  his  liberty,  "  under  any  color  or  pretence  whatever."  In 
"  The  King  v.  Kipel,"  Lord  Mansfield,  on  affidavit,  examined 
into  the  regularity  of  a  commissioner's  proceeding  under  an  Act 
of  Parliament,  passed  to  raise  soldiers,  and  on  finding  that  the 
commissioner  had  proceeded  contrary  to  the  act,  discharged  the 
soldier  from  illegal  restraint :  1  Burr.  637,  638.  The  want  of 
conformity  to  law  rendered  the  proceeding  void.  To  apply  these 
general  rules  to  the  present  case,  we  have  already  stated  that 
we  did  not  consider  the  exemptions  improperly  allowed,  out  of 
time,  was  fatally  vicious,  although  an  irregularity  ;  but  how  is  it 
as  to  drawing  more  men  than  was  to  be  furnished  by  Hempfield 
township  ?  The  Army  Order,  which  has  all  the  force  of  an  Act 
of  Congress,  directs  the  commissioner  to  cause  *^  to  be  drawn 
from  the  wheel  a  number  of  ballots  equal  to  the  number  of 
drafted  men  fixed  by  the  governor  to  be  drawn  as  the  proper 
quota"  for  that  municipality.  This  was  done,  and  the  com- 
plainant was  not  within  that  quota.  But  the  commissioner  con- 
tinued to  draw  until  one  hundred  and  ten  ballots  were  taken 
from  the  wheel.  Was  this  an  irregularity  or  an  excess  of 
authority  ?  Is  it  void  or  merely  voidable  ?  If  void,  it  does  not 
hold  the  complainant  under  the  draft,  and  he  is  illegally  re- 
strained of  his  liberty.  If  an  irregularity  merely,  the  proceed- 
ing must  be  reversed  in  the  first  instance,  and  the  complainant 
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then  relieved  by  this  writ.  We  are  satisfied  that  there  is  no 
process  known  to  the  law  by  which  the  legality  can  be  tested,  or 
the  proceeding  reversed  for  irregularity ;  and  if  not  void  for  an 
excess  of  power  in  the  commissioner,  it  is  good,  and  will  hold 
Markley  as  a  soldier. 

After  the  most  careful  consideration,  we  have  reluctantly  come 
to  the  conclusion  that  the  over  draft  was  void — that  there  was  no 
authority  in  the  commissioner  to  make  it.  His  power  ceased  the 
moment  he  had  drawn  forty-nine  ballots  from  the  wheel,  and  all 
names  taken  out  afterwards  cannot  be  treated  as  a  drawing  under 
the  law,  but  in  express  violation  of  its  directions,  and  Markley's 
name  must  be  considered  as  one  not  drawn  ;  but  he  stands  in  the 
situation  of  a  person  forced  into  the  service  without  being  drafted. 
The  jurisdiction  of  the  commissioner  ceased  when  he  drew  the 
number  prescribed ;  and  an  act  done  without  jurisdiction  is  clearly 
void,  and  must  be  so  declared  on  hcAeas  corpus:  1  Dall.  135. 
Such  was  the  opinion  also  of  Lord  Mansfield,  where  the  drafting 
commissioner  exceeded  his  jurisdiction  in  the  case  already  cited 
from  1  Burrows  637.  Nor  does  this  come  in  conflict  with,  but  is 
in  precise  conformity  to  what  is  said  by  Chief  Justice  Marshall  in 
the  case  of  T.  Watkins,  3  Peters  202,  203  ;  and  also  in  BoUman 
&  Swartwout's  Case. 

It  is  said,  however,  on  behalf  of  the  United  States,  that  the 
complainant  voluntarily  appeared  before  the  mustering  officer 
and  took  the  prescribed  oath  to  serve  in  the  army,  thereby  waiv- 
ing all  irregularities.  The  only  evidence  we  have  that  he  was 
sworn,  is  the  return  of  the  respondent  who  certifies  that  he  was 
"mustered  into  the  service  of  the  United  States."  When  or 
how  is  not  stated;  it  is  not  stated  but  is  contended,  that  he 
must  have  been  sworn  at  the  time  of  mustering  in.  The  evidence 
shows  that  Markley  was  notified  of  his  being  drafted,  and  was 
sent  to  Camp  Curtin  under  charge  of  a  lance  sergeant,  according 
to  the  army  order.  No  act  of  his  appears  to  have  been  volun- 
tary, but  was  apparently  compulsory.  And  where  the  draft  is 
void,  it  would  require  some  distinct  act  of  volition  on  his  part  to 
make  that  good  which  was  void  from  the  beginning.  There  must 
be  a  new  contract  of  service  voluntarily  entered  into  to  render  it 
binding.     When  a  man  is  thus  drafted,  and  afterwards  joins  a 
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volunteer  corps,  or  procures  a  substitute  to  serve  in  his  stead,  he 
could  not  be  relieved.  Nor  would  he  have  cause  of  complaint,  as 
his  own  subsequent  act  bound  him,  and  not  the  irregular  draft. 
He  was  as  much  bound  to  know  the  law  as  was  the  commissioner, 
and  should  have  claimed  a  discharge  by  legal  process  instead  of 
obtaining  another  to  serve  for  him. 

We  have  no  doubt  that  the  executive  of  this  state  was  actuated 
by  the  purest  motive  in  permitting  excuses  to  be  heard  after- 
wards, which  the  law  contemplated  should  be  presented  to  the 
commissioner  and  determined  before  the  drawing  commenced. 
But  good  motives  will  not  cure  illegality.  It  was  known  to  the 
governor  that  many  persons  having  legal  excuses  had  failed  to 
present  them,  and  the  object  was  to  relieve  such  from  the  hard- 
ship of  performing  military  duty  against  conscience^  or  where 
they  were  by  law  entitled  to  exemption.  But  it  should  be  borne 
in  mind  that  the  law  assists  the  vigilant,  not  the  negligent  or 
sleepy.  The  commissioner  also  believed  that  he  was  not  only 
doing  bis  duty,  but  favoring  the  citizens  and  benefiting  the 
service  by  giving  the  one  more  time  to  prepare  than  would  be 
allowed  should  it  become  necessary  to  make  a  new  draft,  and 
securing  to  the  nation  in  any  event  the  quota  required  from  the 
county. 

This  would  all  have  been  well  had  the  law  made  such  provision, 
but  as  it  did  not,  the  commissioner  could  not  secure  men  by  that 
course. '  If  the  necessary  number  was  not  obtained,  a  new  draft 
must  be  directed  by  the  President.  We  cannot  for  a  moment 
permit  any  question  to  be  raised  as  to  the  validity  of  this  Act  of 
Congress,  the  power  of  the  President,  or  the  general  regularity 
of  the  proceedings  under  which  the  draft  was  effected  in  this 
state.  Those  regularly  drawn  under  the  army  orders  must  render 
service  to  the  country,  but  in  this  particular  case  the  complainant 
must  be  discharged. 

Our  apology  for  examining  this  question  at  such  length  must 
be  found  in  the  fact  that  the  service  of  over  one  hundred  soldiers 
depends  on  the  correct  disposition  of  the  question,  although  the 
liberty  of  a  single  citizen  is  determined  by  this  decision. 

November  29,  1862,  it  is  ordered  that  John  Markley  be  dis- 
charged from  the  control  and  custody  of  Col.  Everard  Bierer, 
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and  that  he  be  relieved  from  the  service  of  the  United  States. 
We  decline  to  give  any  costs  in  this  case  as  against  the 
respondent,  who  was  in  the  discharge  of  his  duty  and  acting  in 
good  faith. 

See  Turner's  Case,  tupra^  370 ;  Galgallon's  Case,  tupta^  377 ;  Wendt's  Case, 
tnfra^  402 ;  Henderson's  Case,  «ri/ra,  440. 


In  the  Common  Pleas  of  Allegheny  County* 
Woodward  d.  Root. 

(Vol.  X.,  p.  187.     1862.) 

1.  The  presumption  of  coercion  which  the  law  raises  when  the  acts  com* 
plained  of  are  done  bj  the  wife  In  the  presence  of  the  htlsband,  is  primA 
fade, 

2.  Therefore,  to  maintain  an  action  a^inst  them  for  their  joint  act,  the 
declaration  should  itself  set  forth  facts,  or  contain  allegations,  negativing 
this  presumption. 

Motion  in  arrest  of  judgment. 
John  T.  Coehranj  for  the  motion. 
Thomas  B,  MamiUon^  contrd. 

The  facts  are  sa£Sciently  set  out  in  the  opinion  of  the  court, 
delivered  December  27th,  1862,  by 

Stowe,  a.  J. — This  action  was  brought  by  Louis  B.  Wood- 
ward, the  plaintiff,  to  recover  damages  for  malicious  prosecution. 
Upon  trial,  the  plaintiff  having  obtained  a  verdict,  a  motion  is 
made  to  arrest  judgment  thereon,  on  the  ground  that  the  decla- 
ration does  not  set  forth  such  fact^  as  (admitting  them  to  be  true) 
will  authorize  an  action  in  the  present  form.  The  very  singular 
and  anomalous  declaration  (if  indeed  it  deserves  such  a  name), 
after  stating  that  plaintiff  complains  of  the  defendants  for  mali- 
ciously contriving  to  injure  plaintiff,  goes  on  to  give  a  kind  of 
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narrative  of  the  transaction  connected  with  the  institution  of  the 
prosecution  for  larceny  against  plaintiff,  stating  the  information 
to  have  been  made  by  Root,  the  issue  of  the  search  warrant,  the 
journey  to  Sharpsburg  by  the  officers  and  both  defendants,  and 
the  search  of  plaintiff's  house  there  in  which  both  participated, 
and  then  the  arrest  of  plaintiff,  holding  to  bail  for  appearance  at 
court,  and  the  ignoramus  of  the  bill  by  the  grand  jury,  &c.,  and 
then  concludes  with  a  count,  all  the  material  averments  of  which 
are  against  Root  alone. 

If  the  declaration  is  to  be  construed  as  setting  forth  the  acts 
done  (so  far  as  they  were  material  allegations)  to  be  those  of  the 
husband,  as  seems  to  be  the  general  intention  of  the  pleader,  of 
course  this  action  cannot  be  sustained.  But  if  it  is  to  be  treated 
as  a  declaration  setting  forth  substantially  that  the  original  pro- 
secution was  instituted  and  carried  on  by  the  joint  act  of  husband 
and  wife,  then  the  question  arises,  can  such  an  action  as  this  be 
sustained  under  that  state  of  facts  ? 

The  general  rule  of  law  is,  that  if  a  crime  be  committed  bj 
the  wife  in  company  with  or  in  the  presence  of  her  husband,  she 
acted  under  his  immediate  coercion,  and  will  be  excused  from 
punishment ;  but  if  she  commit  a  crime  of  her  own  voluntary 
act,  or  by  the  bare  command  of  her  husband  in  his  absence,  or  . 
be  guilty  of  treason,  murder,  or  robbery,  or  any  other  crime 
malum  m  %e  and  prohibited  by  the  law  of  nature,  or  which  is 
heinous  in  its  character,  or  dangerous  in  its  consequences,  even 
in  company  with  or  by  coercion  of  her  husband,  she  is  punish- 
able as  much  as  if  she  were  a  feme  sole :  Whart.  Crim.  Law  71. 

Applying  this  principle  to  the  case  in  hand,  it  is  not  necessary 
to  go  so  far  as  Chancellor  Kent  in  his  2d  vol.  Comm.  p.  194, 
where  he  states  that  for  the  tort  and  frauds  of  the  wife  committed 
during  coverture  in  the  company  of  the  husband,  he  alone  is 
liable ;  but  simply  to  say  that  the  presumption  of  coercion  which 
the  law  raises  when  the  acts  complained  of  are  done  by  the  wife 
in  the  presence  of  the  husband,  is  primd  facie  ;  and  that  there- 
fore the  averments  in  the  declaration,  giving  them  their  broadest 
intendment,  would  in  law  only  raise  a  liability  on  the  part  of  the 
husband  alone.  Even  assuming  that  such  an  action  as  this  could 
be  maintained  under  certain  circumstances  against  husband  and 
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wife  for  their  joint  act,  it  is  apparent  that  the  declaration  should 
itself  set  forth  facts,  or  contain  allegations,  negativing  the  pre- 
sumption of  law  that  the  act  of  the  wife  done  in  the  presence  of 
her  hasband  was  done  under  his  coercion.  There  is  no  pretence 
that  such  is  the  case  here,  and  as  I  deem  the  declaration  entirely 
insufficient  to  support  the  action  against  the  wife,  the  judgment 
must  be  arrested. 

Judgment  arrested. 

See  HUliard  on  Torts  512. 


In  the  Court  of  Common  Plea%  of  AUegTieny  County. 
Magognbt  v.  Reed. 

(Vol.  X.,  p.  18t.     1862.) 

Where  one  purchases  real  estate  by  articles  of  agreement  made  with  a  hus- 
band onl J,  In  which  is  a  covenant  for  a  title  clear  of  encumbrance,  and  the 
vendor's  wife  refuses  to  execute  the  conveyance,  the  purchaser  may  refuse 
to  take  the  land,  and  bring  hi^  action  on  the  covenant.  But  if  by  promise 
of  a  consideration  he  induces  the  wife  to  join  in  the  deed  he  is  liable  to 
her  therefor. 

Penney^  for  plaintiffs. 

Shannouj  for  defendant. 

The  facts  are  fully  stated  in  the  opinion  of  the  court,  delivered 
December  20, 1862,  by 

Stowe,  a.  J. — This  is  a  case  stated  for  the  opinion  of  the 
court,  upon  these  facts :  The  defendant  having  entered  into  a 
contract  or  agreement  in  writing  for  the  sale  of  certain  coal  land, 
with  William  Magogney,  one  of  the  plaintiffs,  in  which  it  is  as- 
sumed there  was  the  ordinary  covenant  for  a  title  clear  of  en- 
cumbrance, &c.  (the  agreement  having  been  lost).  When  the 
plaintiff  and  defendant  came  together  to  execute  a  deed  for  the 
land  and  pay  or  secure  the  purchase-money,  the  wife  of  Magog- 
ney, the  plaintiff,  "refused  to  sign  the  deed  to  Walker  Reed,  the 
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defendant,  tinlesa  he  voald  buy  her  a  new  dress/'  which  he 
agreed  to  do  if  she  would  sign  the  deed,  whereupon  she  did  sign 
it.  The  price  of  the  dress,  in  case  plaintiff  should  be  entitled  to 
recorer,  is  fixed  at  $25. 

The  only  question  is  whether  the  facts  stated  create  a  legal 
liability  on  the  part  of  defendant  to  pay  the  value  of  the  dress 
(viz.  $25).  It  is  alleged  on  the  part  of  the  defendant  that  this 
promise  is  a  mere  nudum  pactum^  unsupported  by  any  considera- 
tion, and  that  therefore  it  was  null  and  void.  If  this  is  so,  then 
of  course  the  plaintiff  is  not  entitled  to  our  Judgment,  but  I  am 
unable  to  arrive  at  any  such  conclusion.  Magogney  had  agreed 
to  convey  land  to  Reed  free  from  encumbrance,  but  when  his  wife 
was  called  upon  to  sign  the  deed  she  did  what  she  had  legally  a 
perfect  right  to  do,  refused  to  execute  the  conveyance.  She  was 
in  no  respect  bound  by  the  covenant  in  the  article  of  agreement. 
Here  then  defendant  had  a  right  to  refuse  to  take  the  land  and 
bring  his  action  on  the  covenant,  or  make  such  other  arrange- 
ment as  he  could,  which  might  most  accord  with  his  opinions  as 
to  what  was  most  advantageous  for  him.  He  chooses  the  latter 
course  and  enters  into  an  agreement,  by  which  he  promised  if 
Mrs.  Magogney  would  execute  the  deed  and  thus  divest  her 
dower  interest  in  the  land,  which  nothing  but  her  own  consent 
could  accomplish,  he  would  give  her  a  new  dress  worth  $25.  The 
statement  of  the  proposition  would  seem  to  be  a  complete  answer 
to  the  defendant's  argument.  The  essence  of  every  considera- 
tion is  that  it  should  create  some  benefit  to  the  party  promising, 
or  some  trouble,  prejudice,  or  inconvenience  to  the  party  to 
whom  the  promise  is  made.  Here  then  is  a  benefit  to  the  defend- 
ant, for  he  gets  a  clear  title ;  and  there  is  prejudice  to  the  wife, 
for  she  gives  away  her  prospective  right  of  dower  in  the  lands. 
Even  throwing  out  of  view  the  benefit  and  injury,  it  is  quite 
sufficient  that  the  wife  did  that  which  she  was  under  no  legal 
obligation  to  do,  at  the  request  of  defendant,  and  to  secure  the 
promised  dress,  although  the  act  might  have  been  no  real  loss  to 
herself  or  advantage  to  defendant. 

Judgment  must  therefore  be  entered  in  this  case  in  favor  of 
plaintiff,  and  against  defendant,  for  the  sum  of  $25,  with  inter- 
est from  August  6th,  1869,  to  wit:  $30  08. 
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In  the  Oyer  and  Terminer  of  Allegheny  County. 
Commonwealth  v.  George  Childs. 

(Vol.  X.,  p.  209.     1863.) 

1.  The  unlawful  carnal  knowledge  of  a  woman,  forcibly  and  against  her  will| 
under  the  9l8t  section  of  the  Penal  Code,  is  the  same  offence  as  rape  at 
common  law. 

2.  Where  the  consent  of  the  female  is  obtained,  though  by  fraud  or  decep- 
tion, there  is  no  rape ;  but  connection  with  a  woman  when  insensible  or 
unconscious,  from  whatever  cause,  is  rape. 

3.  Absence  of  assent  will  constitute  rape,  except  where  the  female  is  under 
ten  years  of  age ;  but  assent  after  the  act  is  no  defence.  Where  consent  is 
given  and  withdrawn  before  the  act,  if  the  same  is  forcible  and  against 
consent,  the  offence  is  complete. 

4.  Where  there  is  nothing  to  deter  the  woman  from  resistance,  and  she  is 
conscious  and  able  to  show  dissent,  and  does  not  do  so,  it  will  be  taken  as 
her  assent.    A  doubtful  or  mixed  case  will  not  make  out  the  offence. 

5.  The  jury  are  the  sole  judges  of  the  credibility  of  witnesses,  and  are  not 
bound  to  believe  the  testimony  of  any  witness,  although  it  may  not  be 
expressly  contradicted  by  other  evidence. 

6.  Defendants  in  rape  are  put  to  rely  upon  circumstantial  evidence  for  their 
defence,  and  any  fact  tending  to  the  inference  that  there  was  not  the 
utmost  reluctance  and  resistance,  should  be  received  in  evidence.  The 
material  issue  is  the  willingness  or  reluctance  of  the  female. 

7.  The  jury  should  be  satisfied  beyond  a  reasonable  doubt  to  convict. 

8.  Corroborating  circumstances  are  not  absolutely  necessary,  but  their  ab- 
sence is  ground  of  suspicion.  The  absence  of  any  corroboration  most  sin- 
gular, and  doubted  whether  a  jury  should  convict  in  any  such  case. 

9.  Where  the  prosecutrix  swears  to  facts,  which,  if  true,  are  susceptible  of 
proof  by  others,  and  the  proof  is  not  produced,  it  is,  unexplained,  a  cir- 
cumstance of  suspicion,  but  by  no  means  conclusive.  Long  delay  of  prose- 
cution, a  matter  to  be  considered  by  the  jury. 

10.  Medical  testimony  not  a  matter  of  importance,  where  the  body  of  the 
offence  can  be  made  out  without  it. 

11.  Reasonable  doubt  explained. 

This  was  an  indictment  for  rape,  charged  to  have  been  com- 
mitted by  defendant  upon  the  body  of  Miss  Clara  Blanche  Nay- 
lor,  the  prosecutrix. 

For  the  prosecution,  Charles  Shaler,  Marshall  Stoartzwelder 
and  Jacob  E.  Miller. 
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For  the  defendant,  Thomas  M,  Marshall  and  John  S. 
SampUm. 

The  case  occupied  the  attention  of  the  court,  Hon.  Edwin  H. 
Stowe  presiding,  from  Tuesday  morning,  January  6,  1863,  till 
Friday  night  following. 

The  testimony  was  voluminous,  relating  in  detail  many  con- 
versations and  circumstances  not  leading  strongly  to  conclusions 
either  way.  The  only  positive  evidence  that  the  offence  charged 
was  committed,  was  given  by  the  prosecutrix  herself. 

Defendant's  paints  and  answers  of  the  court  thereto : 

1.  That  the  charge  of  rape  is  one  easily  made  and  hard  to  be 
defended  by  the  accused,  though  ever  so  innocent.  That  in  pro- 
portion to  the  detestible  character  of  the  charge  the  proof  should 
be  the  more  clear  and  conclusive  to  justify  a  jury  in  convicting 
the  defendant. 

Answer, — Tou  must  be  satisfied  beyond  a  reasonable  doubt  of 
the  truth  of  the  charge.  If  you  are,  you  should  convict.  If 
you  are  not,  it  will  be  your  duty  to  acquit. 

2.  That  from  the  necessity  of  the  case  the  party  accusing  is 
admitted  as  a  competent  witness,  yet  her  credibility  is  for  the 
jury,  and  if  from  all  the  facts  and  circumstances  of  the  case  the 
jury  have  a  reasonable  doubt  of  the  guilt  of  the  defendant,  it  is 
their  duty  to  acquit.     Affirmed. 

8.  That  in  estimating  the  credibility  of  the  accuser's  testimony 
the  jury  should  be  guided  by  the  rules  of  law,  which  require  the 
proof  of  certain  corroborating  circumstances.  Such  as :  that 
she  presently  discovered  the  offence  and  made  pursuit  after  the 
offender ;  showed  circumstances  and  signs  of  the  injury,  whereof 
many  are  of  the  nature  that  only  women  are  the  most  proper 
examiners  and  inspectors ;  if  the  place  of  the  offence  was  remote 
from  people,  inhabitants  and  passengers ;  that  these  and  the  like 
when  proved  by  others  as  well  as  herself,  give  greater  probability 
to  the  accusation,  and  the  absence  of  these  concurring  circum- 
stances carries  a  strong  presumption  that  the  accusation  is  false. 

Answer, — The  rules  of  law  do  not  absolutely  require  the  proof 
of  the  corroborating  circumstances  specified  in  this  point,  bat 
their  absence,  is  ground  of  suspicion.     There  may  be  other  cor- 
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roborating  circamstances  which  would  go  to  sustain  the  evidence 
of  prosecutrix. 

The  absence  of  all  corroboration  would  be  a  most  singular 
case.  I  much  doubt  whether  any  jury  should  convict  under  such 
circumstances. 

If  the  prosecutrix  swears  to  facts,  which  if  thej  existed,  were 
susceptible  of  proof  by  others  than  herself,  as  for  instance,  blood 
upon  her  clothing,  or  a  bruised  side,  both  or  either  of  which 
might  have  been  exhibited  to  other  persons,  the  testimony  of 
whom  would  be  strongly  corroborative  of  her  story,  and  such 
exhibition  was  not  made,  or  at  least,  of  which  there  was  no  evi- 
dence produced,  it  would  be  a  proper  matter  for  the  consideration 
of  the  jury,  and  without  satisfactory  explanation  would  be  a 
circumstance  of  suspicion,  although  by  no  means  conclusive  as  to 
the  falsity  of  her  evidence. 

4.  That  the  circumstance  of  this  criminal  charge  against  the 
defendant,  being  made  nearly  eight  months  after  the  alleged 
offence,  is  a  most  weighty  fact,  which  the  accuser  should  explain 
by  evidence,  and  the  duty  and  burden  of  explanation  is  upon 
the  accuser. 

AjiBwer, — The  long  delay  of  prosecution  in  a  case  like  this,  is 
a  circumstance  for  your  consideration,  in  connection  with  the 
other  facts  in  the  cause,  but  it  is  entirely  for  you  to  say  how  much 
weight  it  should  have  in  your  deliberation. 

5.  That  it  is  a  salutary  rule  of  policy,  sanctioned  by  the  law, 
and  which  juries  should  enforce,  in  no  case  to  sustain  a  prosecu- 
tion for  rape,  unless  the  accuser's  testimony  is  corroborated  by 
the  testimony  of  experienced  persons,  medical  or  otherwise,  who 
were  caUed  in  to  inspect  the  person  of  the  accuser,  as  soon  after 
the  occurrence  as  the  circumstances  of  the  case  would  allow. 

Av/9wer, — ^Where  medical  testimony  is  necessary  to  satisfy  the 
jury  that  a  rape  has  been  committed,  or  to  make  out  the  body  of 
the  offence,  as  where  the  person  violated  was  insane,  or  laboring 
under  delirium  at  the  time,  and  could  not  swear  to  the  consum- 
mation of  the  offence,  the  absence  of  such  testimony  would  of 
course  compel  the  jury  to  acquit ;  because  the  body  of  the  offence 
would  not  be  made  out ;  but  I  cannot  say,  as  a  matter  of  law, 
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that  in  ordinary  cases  (or  in  this  case)  it  is  a  matter  either  of 
serious  consideration  or  importance. 

6.  If  the  jury  have  a  reasonable  doubt,  either  as  to  the  viola- 
tion of  the  body  of  the  prosecutrix,  and  by  the  defendant,  or 
that  the  violation  was  forcible  and  against  her  will,  it  is  their 
duty  to  acquit.     Affirmed. 

The  charge  of  the  court  was  as  follows : 

Obktlemen  of  Jurt  : — It  is  a  subject  of  congratulation  to 
both  court  and  jury,  that  we  are  approaching  the  termination  of 
a  trial,  the  consideration  and  details  of  which  are  so  disagreeable 
to  all  of  generous  impulses  or  refined  sensibility. 

It  is  also  a  matter  of  great  gratification  to  us  all,  that  eminent 
counsel,  notwithstanding  the  nature  of  the  cause  was  peculiarly 
calculated  to  arouse  the  passions,  and  excite  the  temper,  have 
been  able  to  restrain  themselves  to  such  a  remarkable  degree, 
and  that  they  have  acted  throughout  with  such  marked  propriety 
and  decorum  toward  each  other,  as  well  as  toward  the  court. 

I  am  happy  to  state  here  publicly  that  the  court  highly  com- 
mend the  conduct  of  the  learned  counsel  in  the  cause,  from  the 
beginning  of  this  trial  to  the  end  of  their  participation  in  it. 

Their  work  for  the  present  is  over,  and  well  and  ably  have 
they  discharged  it.  Shortly  too,  the  court  will  have  terminated 
its  connection  with  the  cause,  and  upon  you  will  then  devolve 
the  responsibility  of  coming  to  a  conclusion  upon  the  evidence 
before  you,  under  the  instruction  of  the  court  upon  the  law  of 
the  case. 

The  defendant,  George  Childs,  stands  indicted  before  you 
under  the  91st  section  of  the  Act  of  Assembly  of  1860,  called 
the  Penal  Code  of  Pennsylvania,  "  for  having  unlawful  carnal 
knowledge  of  Clara  Blanche  Naylor,  forcibly  and  against  her 
will,**  or  what  is  called  in  the  law,  rape. 

The  ofience  is  one  of  the  most  detestable  in  the  whole  cata- 
logue of  crime.  It  used  in  early  days  to  be  punished  with 
death,  not  only  among  the  Romans  and  Athenians,  but  also  in 
England,  whence  we  derive  our  law  upon  that,  as  upono  ther  sub- 
jects, and  in  this  state  previous  to  1794.     The  death  penalty  for 
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tl)is  offence  was  abolished  in  England  long  since  and  has  never 
to  my  knowledge  been  imposed  in  this  state. 

By  our  revised  Penal  Code  the  punishment  now  is  a  fine  not 
exceeding  $1000,  and  imprisonment  by  separate  or  solitary  con- 
finement, at  labor,  not  exceeding  fifteen  years. 

Rape  is  defined  to  be,  and  described  in  the  act,  the  unlawful 
carnal  knowledge  of  a  woman  forcibly  and  against  her  will.  It 
was  at  one  time  held  that  to  constitute  and  complete  the  offence, 
it  was  necessary  to  prove  emission  in  the  body  of  the  female, 
but  such  is  not  the  law  now,  either  in  England  or  here,  but 
penetration  alone  is  sufficient,  even  though  the  fact  of  emission 
be  negatived  by  the  evidence. 

The  act,  that  is  to  say,  the  connection,  must  be  done  forcibly 
and  against  the  will  of  the  female.  No  amount  of  persuasion  or 
solicitation  however  improper,  no  amount  of  deception  or  even 
fraud  however  villainous  or  outrageous,  will  make  illicit  inter- 
course constitute  rape,  where  the  woman,  induced  or  persuaded, 
consents  to  the  act.  Thus  where  a  man  by  fraud  went  to  bed 
with  a  woman  that  was  married,  and  she  believing  him  to  be  her 
husband,  allowed  him  to  have  connection  with  her,  it  was  holden 
not  to  be  rape,  because  of  her  consent  although  fraudulently  ob- 
tained ;  and  the  same  when  under  similar  circumstances  the  wife 
consented  at  first,  but  while  in  the  act,  she  discovering  that  it 
was  not  her  husband,  made  what  resistance  she  could  to  prevent 
its  completion. 

But  on  the  other  hand,  if  a  man  by  giving  a  woman  drugs  or 
liquors,  renders  her  insensible,  and  then  has  connection  with  her, 
in  that  condition,  it  is  rape,  although  his  original  intention  was 
simply  to  excite  criminal  desires,  for  the  purpose  of  more  easily 
persuading  her  to  consent  to  the  act,  and  not  with  the  purpose 
of  rendering  her  insensible  and  having  connection  with  her  in  that 
state.  So  also  where  a  man  discovers  a  woman  laboring  under 
delirium,  which  rendered  her  insensible  to  his  act,  and  has  illicit 
connection  with  her  it  is  rape.  And  in  this  case,  if  the  prosecu- 
ting witness,  Clara  Naylor,  as  she  states,  upon  discovering  the 
intention  of  the  defendant,  resisted  and  opposed  his  attempt  to 
have  connection  with  her  in  the  manner  she  testifies  to,  and  then 
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fainted  or  became  unconscious  from  fear,  excitement  or  other 
cause,  and  while  she  was  in  that  condition,  defendant  had  carnal 
knowlege  of  her  body,  although  she  was  incapable  of,  and  made 
no  resistance  to  the  act  itself,  it  would  be  clearly  and  unques- 
tionably rape,  as  charged  in  the  indictment. 

Dissent  where  the  female  is  conscious,  and  in  every  case  the 
absence  of  consent,  is  absolutely  necessary  to  make  carnal  know- 
ledge felonious,  or  to  constitute  it  rape,  except,  in  the  language 
of  our  Penal  Code,  in  case  of  a  woman-child  under  ten  years 
of  age,  in  which  case  carnal  knowledge,  even  with  consent,  is 
made  the  same  offence  as  though  the  act  was  done  against  her 
consent. 

Where  the  child  is  under  ten  years  of  age,  the  statute — and 
in  other  cases,  where  the  woman  was  in  a  state  of  insensibility 
firom  disease,  liquors,  drugs,  affright  or  other  cause,  so  as  not  to 
be  conscious  of  the  act,  the  common  law — ^incontrovertibly  im- 
plies dissent  and  force,  although  in  fact  there  may  be  neither. 
But  where,  as  in  the  cases  already  stated  to  you,  the  consent  to 
the  connection  is  given  and  continued  up  to  the  time  of  penetra- 
tion, even  where  the  woman  is  under  an  entire  mistake,  brought 
about,  too,  by  the  perpetrator  of  the  act  himself,  for  the  very 
purpose  of  obtaining  her  consent  fraudulently,  the  offence  of 
rape  is  not  committed,  whatever  other  offence  against  law  and 
decency  may  be. 

The  allegation  of  force  and  the  absence  of  consent,  necessary 
to  constitute  the  offence,  may  be  proved  by  any  competent  evi- 
dence, showing  either  that  the  person  of  the  woman  was  violated 
or  her  resistance  overcome  by  fear  of  great  personal  injury.  In 
either  case  the  crime  is  complete,  though  she  may  have  ceased 
all  resistance  before  the  act  itself  was  finally  consummated ;  and 
even  if  she  at  first  consented  to  the  act,  but  before  the  act  with- 
drew her  consent,  and  was  afterwards  forced  against  her  will ;  or 
was  first  violated  and  afterwards  forgave  the  ravisher  and  con- 
sented to  the  act,  still  the  particular  offence  in  question,  being 
committed  with- force  and  against  her  will  at  the  time  of  its  com- 
mission, the  crime  is  in  legal  estimation  completed ;  these  cir- 
cumstances being  only  admissible  in  evidence  to  disprove  the 
allegation  of  want  of  consent. 
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Sut  where  there  is  no  duress,  nor  threats,  nor  putting  in  fear, 
so  as  to  deter  the  female  from  resistance,  although  she  may  not 
actually  consent,  mere  passiveness  or  absence  of  assent  on  her 
part,  if  she  is  conscious  and  able  to  express  or  indicate  dissent, 
will  not  be  such  a  state  of  facts  as  will  constitute  rape ;  but,  on 
the  contrary,  should  be  taken  by  the  jury  to  be  her  assent  to  the 
act.  In  other  words,  the  absence  of  acts  showing  clearly  her 
dissent  in  such  case  ought  to  be  taken  as  her  consent.  ^^  A  mixed 
case  (People  v.  Abbott,  19  Wend.  192,  Cowen,  J.)  will  not  do ; 
the  connection  must  be  absolutely  against  the  will." 

There  must  be  no  half  consent  and  half  refusal ;  any  assent 
will  be  taken  as  absolute  consent,  and  would  relieve  the  act  from 
the  character  of  rape.  So  far,  I  have  only  been  treating  of  those 
matters  which  go  to  make  up  the  offence,  supposing  there  was  no 
dispute  nor  difficulty  about  the  facts,  inyolred  in  the  cause.  I 
have  been  looking  simply  at  the  sufficiency  or  insufficiency  of  the 
testimony  in  this  and  kindred  cases,  to  constitute  the  offence 
charged,  supposing  it  to  be  all  taken  as  true. 

It  now  becomes  our  duty  to  look  to  the  other  side  of  the  case, 
and  to  indicate  to  you  some  rules  and  principles  which  have  been 
established  by  the  law  as  proper  matters  for  your  consideration 
in  coming  to  a  conclusion  upon  the  question  involved  in  the  case 
in  hand. 

I  need  scarcely  remind  you,  that  you  are  under  no  legal  obli- 
gation to  believe  any  witness  that  may  be  examined  before  you, 
simply  because  he  or  she  may  have  spoken  under  oath.  But 
you  should  be  equally  cautious  against  disbelieving  a  witness, 
from  mere  whim,  caprice,  or  surmise.  And  although  you  are 
the  sole  and  absolute  judges  of  the  evidence,  and  of  the  credi- 
bility of  witnesses,  having  the  power  and  right  to  believe  one  and 
to  disbelieve  another,  it  is  your  duty,  of  course,  to  bring  to  bear, 
in  your  consideration  of  these  things,  those  rules  of  propriety 
and  common  sense,  and  that  knowledge  of  human  nature  and  of 
the  affairs  of  life,  which  should  govern  men  of  judgment  and 
practical  experience  in  the  investigation  of  serious  and  important 
subjects. 

I  can  do  no  better  in  this  connection,  than  to  quote  to  you 
here  the  words  of  Lord  Hale,  once  Chief  Justice  of  England,  one 
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of  the  most  enlightened,  far-seeing,  and  Christian  judges  of  his 
day,  and  one  whose  name  has  come  down  to  the  present  time,  a 
synonym  with  legal  wisdom  and  excellence, — ^words  which  should 
in  my  opinion  he  repeated  to  every  jury  which  has  before  it  the 
consideration  of  such  a  charge  as  yon  are  now  called  to  pass 
upon,  and  which  I  now  read  to  you : 

"Rape  is  a  most  detestable  crime  and  therefore  severely 
punished ;  but  it  must  be  remembered  that  it  is  an  accusation 
easily  made,  but  diflSlcult  to  be  disproved  by  the  party  accused, 
be  he  ever  so  innocent ;  and  therefore,  though  the  party  ravished 
be  a  competent  witness,  yet  the  credibility  of  her  testimony  must 
be  left  to  the  jury  upon  the  circumstances  of  fact  that  concur 
with  that  testimony;  if  the  witness  be  of  good  fame — if  she 
presently  discovered  the  offence  and  made  pursuit  after  the 
offender — if  she  showed  circumstances  and  signs  of  the  injury 
whereof  many  are  of  that  nature,  that  only  women  are  proper 
examiners — ^if  the  place  where  the  fact  was  done  were  remote 
from  inhabitants  or  passengers — if  the  offender  fled  for  it,  these 
and  the  like  are  concurring  circumstances  which  give  greater 
probability  to  her  evidence.  On  the  other  hand,  if  she  be  of  evil 
fame  and  stand,  unsupported  by  other  evidence — ^if  she  conceal 
the  case  for  any  considerable  time  after  she  had  an  opportunity 
to  complain — ^if  the  place  where  the  fact  is  supposed  to  have  been 
committed,  were  near  to  persons  by  whom  it  was  probable  she 
might  have  been  heard,  and  yet  she  made  no  out-cry — ^if  she 
gave  wrong  description  of  the  place,  if  she  fixed  upon  a  place 
where  it  was  improbable  for  the  man  to  have  access  to  her,  by 
reason  of  his  being  in  a  different  place  or  company  about  that 
time,  these  and  the  like  circumstances  afford  strong,  though  not 
conclusive,  presumption,  that  her  testimony  is  feigned:"  1  Hale 
623-626. 

These  offences,  as  well  as  the  kindred  moral  crimes  of  mere  se- 
duction, to  which,  on  examination,  they  often  dwindle  down,  are 
in  their  very  nature  committed  under  circumstances  of  the  utmost 
privacy.  The  prosecutrix  is  usually  the  sole  witness  to  the  prin- 
cipal facts,  and  the  accused  is  put  to  rely  for  his  defence  on  cir- 
cumstantial evidence.  Any  fact  tending  to  the  inference  that 
there  was  not  the  utmost  reluctance,  and  the  utmost  resistance, 
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is  always  received.  That  there  was  not  an  immediate  disclosure, 
that  there  was  no  outcry,  though  aid  was  at  hand,  and  that  known 
to  the  prosecutrix ;  that  there  are  no  indications  of  violence  to 
her  person,  are  put  among  the  circumstances  of  defence,  not  as 
conclusive,  but  as  throwing  distrust  upon  the  assumption  that 
there  was  a  real  absence  of  assent :  1  Hale  P.  C.  688.  The 
material  issue  in  all  cases  of  rape  being  on  the  willingness 
or  reluctance  of  the  prosecutrix — an  act  of  the  mind :  Cowen,  J., 
in  People  v.  Abbott,  19  Wend.  192. 

Upon  this  question,  gentlemen  of  the  jury,  with  the  principles 
of  law,  and  the  suggestions,  to  guide  your  conclusions  already 
stated,  you  will  turn  your  attention  to  the  facts  and  circumstances 
detailed  by  the  various  witnesses  examined  before  you. 

I  shall  not  ■  undertake  to  repeat  any  of  them  to  you.  The 
learned  counsel,  on  each  side,  have  done  so  at  considerable  length, 
and  with  great  skill  and  ability,  have  placed  before  you  their 
respective  views  concerning  them. 

You,  in  making  up  your  verdict,  must  be  governed  entirely  by 
the  evidence  in  the  case ;  carefully  sifting  and  examining  the  tes- 
timony, and  bearing  in  mind  all  those  matters  which  may  be  indi- 
cations of  the  guilt  of  the  defendant,  or  of  the  falsity  of  the 
charge  against  him,  as  the  circumstances  surrounding  the  alleged 
offence,  may,  in  your  opinions,  tend  to  prove  the  one  or  the 
other ;  carefully  and  conscientiously  avoiding  altogether  all  matters 
having  nothing  to  do  with  the  issue  you  have  been  selected  to  try 
— such  for  example,  as  the  personal  appearance,  inexperience  and 
accomplishments  of  the  female,  upon  whom  the  offence  is  alleged 
to  have  been  committed — the  high  character,  public  services  or 
present  distress  of  her  father,  or  the  wealth  of  social  position  of 
the  defendant  or  his  friends.  With  all  such  matters  as  adminis- 
trators of  the  law  of  the  land,  you  and  I  have  nothing  to  do,  and 
they  should  be  banished  from  your  minds  altogether.  This  case 
comes  before  the  court  and  jury  just  as  any  other,  and  it  is  our 
duty  to  regard  it  in  no  other  light  than  we  would  if  both  parties 
and  their  friends  and  relations  were  from  the  most  obscure  and 
humble  walks  of  life.  The  law  knows  no  distinction  between 
rich  or  poor,  high  &r  low,  distinguished  or  unknown.  It  metes 
out  equal  and  even-handed  measure  to  all  alike. 
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Neither  should  you  look  beyond  your  verdict  for  the  purpose 
of  getting  argument^  to  base  that  verdict  upon.  With  the  result 
of  either  a  conviction  or  an  acquittal  you  have  nothing  to  do. 
Whether  the  one  by  your  verdict  shall  be  branded  as  a  felon  or 
the  other  stigmatized  as  a  perjurer,  are  matters  not  properly 
falling  under  your  consideration.  It  must  not  in  our  duty  here 
concern  us,  upon  whose  head  or  heart  the  blow  will  fall.  You 
have  each  been  solemnly  sworn  "  to  well  and  truly  try  "  the  defend* 
ant,  according  to  the  law  and  the  evidence,  and  upon  them  alone 
should  your  verdict  be  founded. 

If  you  believe  the  evidence  of  Clara  Blanche  Naylor,  the 
witness  examined  before  you  for  the  Commonwealth,  that  George 
Childs  had  carnal  knowledge  of  her  body,  and  that  she  struggled 
to  prevent  it,  using  as  she  states,  all  her  power  to  do  so,  until  she 
became  unconscious,  when  the  act  was  finally  and  fully  consum- 
mated, it  will  be  your  duty  to  convict  the  defendant  of  rape,  aa 
charged  in  the  indictment.  But  if  upon  consideration,  of  all  the 
facts  and  circumstances  in  evidence,  you  are  not  fully  satisfied,  so 
far  as  violence  and  want  of  consent  are  concerned,  but  have  upon 
that  question  a  reasonable  doubt,  it  will  be  your  duty  to  acquit, 
even  though  you  should  have  no  doubt  that  the  defendant  had 
illicit  intercourse  with  the  prosecuting  witness  at  the  time  and 
place  she  states  the  rape  to  have  been  committed,  or  elsewhere. 
You  must  not  confound  criminal  connection  where  the  female 
consents,  or  makes  no  resistance  or  objection,  and  the  ofience  of 
rape,  the  very  essence  of  which  is  violence  and  force  against 
consent. 

The  doubt — termed  in  law  books  "reasonable  doubt" — which 
will  justify  you  in  acquitting  upon  that  ground  must  be  a  state  of 
mental  uncertainty  arising  out  of  the  testimony  in  the  case,  the 
facts  and  circumstances  of  which  under  the  direction  of  the  court 
have  been  given  in  evidence  to  you  as  bearing  upon  the  issue. 

It  must  not  be  some  mere  fancy  of  the  imagination — some 
ideal,  unsubstantial  figment  of  the  brain  conjured  up  outside  of 
the  evidence,  as  a  possible  hypothesis  of  innocence  unfounded  in 
any  reasonable  view  of  the  testimony,  but  some  substantial  and 
tangible  perception,  which,  arising  out  of  th^  facts  and  circum- 
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stances  before  you,  would  cause  you  to  hesitate  and  pause  as  to 
the  guilt  of  the  party  charged. 

In  all  criminal  cases  the  evidence  must  be  satisfactory,  and  the 
guilt  of  the  accused  be  fully  proved ;  neither  a  mere  prepoDder- 
ance  of  evidence,  nor  any  weight  of  preponderant  evidence  is 
sufficient,  unless  it  generate  full  belief  of  the  fact. 

K,  after  the  comparison  and  consideration  of  all  the  evidence 
70U  cannot  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge,  you  should  acquit ;  for  it  is  not  sufficient  to 
establish  a  probability,  though  a  strong  one,  arising  from  the 
doctrine  of  chances,  that  the  fact  is  more  likely  to  be  true  than 
the  contrary,  but  the  evidence  must  establish  the  truth  of  the 
fact  to  a  reasonable  and  moral  certainty  that  convinces  and 
directs  the  understanding  and  satisfies  the  reason  and  judgment 
of  those  who  are  bound  to  act  conscientiously  upon  it.  To 
convict,  your  conclusion  should  be  clear,  and  your  minds  rest 
unhesitatingly  upon  it  when  arrived  at. 

I  have,  gentlemen,  been  thus  particular  in  laying  down  to  you 
these  various  principles  of  law  (many  of  which  will  not  come  in 
question  in  this  case)  in  reference  to  the  crime  of  rape,  that  you 
may  be  able  to  apply  the  proper  legal  rule  as  you  get  it  from  the 
court  to  any  state  of  facts,  which  you  may  conclude  to  be  satisfac- 
torily established  by  the  evidence  touching  the  carnal  knowledge 
(if  any  there  was)  of  Clara  Blanche  Naylor  by  George  Childs,  on 
on  the  2d  day  of  August,  1861.  Only  anxious  to  say  those  things, 
which  it  becomes  my  duty  to  say,  in  such  manner  as  might  be 
most  likely  to  assist  you  in  coming  to  a  conclusion,  warranted  by 
the  law  and  the  evidence,  I  have  sought  to  avoid  any  expression 
or  indication  of  opinion  on  the  facts  in  this  case.  These  you  have 
been  sworn  to  pass  upon,  regardless  of  the  opinions  or  wishes  of 
others,  and  for  the  correctness  of  your  conclusions,  you,  and  you 
only,  are  answerable  to  God  and  your  consciences. 


VOL.  II. — 2 
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In  the  Court,  of  Common  Phas  of  Dauphin  County. 
Commonwealth  ex  rel.  Wendt  v.  Andress. 

(Vol.  X.,  p.  211.     1863.) 

1.  The  order  of  the  President,  under  the  Act  of  Congress  conferring  on  him 
the  power  of  prescribing  the  modiu  operandi  of  calling  out  the  militia,  has 
all  the  force  of  an  Act  of  Congress. 

2.  A  drafted  militiaman  so  called  out  cannot  pay  a  fine  in  lien  of  serrice. 

Pearson,  P.  J. — The  complainant  has  sued  out  this  writ,  aver- 
ring  that  he  is  unlawfully  deprived  of  his  liberty  by  being  con- 
fined in  Gamp  Gurtin,  without  authority.  To  this  the  respondent 
replies  that  he  holds  the  complainant  as  a  regularly  drafted 
militiaman,  drawn  for  the  service  of  the  United  States,  and  de- 
livered to  him  as  commandant  of  Gamp  Gurtin,  by  a  provost 
guard,  he  being  brought  in  as  a  deserter.  It  appears  very 
clearly  on  the  hearing  that  the  complainant  never  was  a  deserter, 
in  the  ordinrry  sense  of  the  word,  but  that  when  drafted  he 
neglected  and  refused  to  attend,  and  was  brought  here  by  the 
guard. 

Two  questions  have  been  raised  by  his  counsel.  First,  that 
no  provost  marshal  was  regularly  appointed,  and  therefore  the 
guard  had  no  authority  to  arrest  him ;  and  second,  that  when 
drafted  it  was  optional  with  him  to  attend  at  the  place  of  rendez- 
vous, or  remain  at  home  and  pay  such  fine  as  should  be  imposed 
•on  him  by  a  court  martial,  under  the  5th  section  of  the  Act  of 
February  28, 1796. 

We  are  not  authorized  under  this  writ  to  inquire  into  the  regu- 
larity of  the  provost  guard's  action,  as  the  complainant  was  not 
in  their  custody  when  it  was  sued  out,  and  the  object  of  the  writ 
of  habeas  corpus  is  to  relieve  those  unlawfully  restrained  of  their 
liberty,  not  to  decide  on  the  regularity  of  the  process  under 
which  they  were  seized,  unless  possibly  in  the  case  of  an  abuse 
of  the  court's  process  which  issued  the  writ.  If  the  complainant 
is  in  the  lawful  custody  of  the  respondent,  we  have  no  right  to 
inquire  how  he  came  there,  whether  voluntarily  or  by  compulsion ; 
the  only  question  for  us  to  determine  is,  is  he  now  unlawfully 
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restrained  of  his  liberty  ?  We  have  nothing  to  «ay  as  to  the 
action  or  power  of  the  provost  guard. 

Has  a  drafted  militiaman  the  option  to  pay  a  fine  or  serve  his 
tour  of  duty  ? 

To  determine  that  he  had  such  choice,  and  can  escape  personal 
service  by  paying  a  fine  not  exceeding  ninety-six  dollars,  under 
the  Act  of  1796,  would  be  to  destroy  the  whole  service  and  ren- 
der the  draft  abortive.  It  might,  under  many  circumstances, 
and  even  under  those  now  existing,  lead  to  the  subjection  of  the 
country  and  subversion  of  the  government.  Nevertheless,  if 
Congress,  through  its  negligence,  has  failed  to  provide  any  other 
means  than  that  found  in  the  law  cited,  to  oblige  the  citizen-sol- 
dier to  perform  his  duty,  he  has  the  legal  right,  however  it  may 
conflict  with  patriotism,  to  escape  the  service,  and  pay,  in  its 
stead,  the  small  pecuniary  penalty. 

As  we  understand  the  Act  of  Congress  of  February  28,  1796, 
it  by  no  means  leaves  it  optional  with  the  militiaman  regularly 
called  into  service  to  pay  a  fine  or  perform  his  duty.  On  the 
contrary,  we  consider  that  the  fine  was  intended  to  be  imposed, 
at  the  option  of  a  court  martial  as  to  the  amount,  in  those  cases 
where  personal  attendance  from  any  cause  could  not  be  enforced, 
making  it  low  where  it  arose  from  involuntary  causes,  and  higher 
when  from  perversity ;  and  the  penalty  is  not  only  to  be  imposed 
for  non-attendance,  but  for  failure  to  obey  any  order  of  the 
President  under  that  act.  If  the  person  of  the  militiaman  can 
be  seized  and  brought  to  the  rendezvous,  he  is  mustered  into 
service  and  becomes  at  once  subject  to  the  articles  of  war  and 
the  ordinary  military  control.  If  he  evades  seizure  or  escapes 
from  the  service  before  being  mustered  in,  and  cannot  be  re- 
taken, or  if  he  is  unable  to  attend  at  the  place  of  rendezvous  from 
physical  disability,  his  case  is  to  be  heard  by  a  court  martial,  and 
he  be  fined  more  or  less,  or  excused,  at  the  discretion  of  that  tri- 
bunal. 

It  is  true  that  Mr.  Justice  Story,  in  his  dissenting  opinion  in 
the  case  of  Houston  v.  Moore,  6  Wheat.  1,  says  that  the  drafted 
soldier  has  it  in  his  power  to  attend  or  is  subject  to  a  fine.  Yet 
the  point  did  not  arise  in  the  case,  and  what  is  there  written 
must  be  considered  an  obiter  dicta.     From  the  reasoning  of  the 
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same  learned  judge  in  Martin  v.  Mott,  12  Wheat.  19,  we  can  col- 
lect the  following  positions :  That  the  President  of  the  United 
States  must  judge  when  the  exigency  arises  for  calling  out  the 
militia  of  the  respective  states  to  enable  him  to  see  that  the  laws 
are  faithfully  executed,  and  is  an  incident  to  the  duties  of  super- 
intending the  common  defence,  and  watching  over  the  internal 
peace  of  the  Republic.  That  the  right  to  enforce  the  attendance 
is  an  incident  to  the  right  to  call,  and  the  whole  is  a  military 
power  to  be  carried  out  by  the  head  of  the  nation  as  commander- 
in-chief.  But  we  are  of  the  opinion  that  this  case  does  not  turn 
on  the  proper  construction  of  the  Act  of  1795,  but  on  that  of 
1862,  providing  for  drawing  the  militia  to  serve  for  a  period  not 
exceeding  nine  months,  and  conferring  the  power  upon  the  Presi- 
dent to  prescribe  the  modus  operandi.  Under  the  authority  of 
this  act  was  issued  Army  Order  No.  99,  in  which  the  whole 
method  of  selecting,  drawing  and  enforcing  the  attendance  of  the 
militia  of  the  respective  states  is  pointed  out. 

This  order  having  been  authorized  by  the  Act  of  Congress, 
must  be  considered  as  having  all  the  force  of  a  law,  the  same  as 
if  specially  set  forth  at  length  in  the  act,  and  it  prescribes  a 
special  method  of  enforcing  the  presence  of  the  drafted  men  at 
the  place  of  rendezvous,  directed  to  be  fixed  by  the  governors  of 
the  respective  states.  One  provision  of  the  order  is,  "  provost- 
marshals  will  be  appointed  by  the  war  department  in  the  several 
states  on  the  nomination  of  the  governors  thereof,  with  such 
assistants  as  may  be  necessary  to  enforce  the  attendance  of  all 
drafted  persons  who  shall  fail  to  attend  at  the  places  of  rendez- 
vous.'' If  this  provision  had  been  embodied  in  the  Act  of  1862, 
which  is  supplemental  to  the  former  law,  it  could  scarcely  be 
pretended  that  personal  attendance  by  the  party  drawn  or  his 
accepted  substitute  was  not  contemplated,  or  that  he  had  an 
option  to  pay  a  pecuniary  mulct  in  lieu  thereof  at  his  option, 
and  the  validity  of  the  whole  enrolment  and  draft  depends  on 
that  order. 

I  am  clearly  of  the  opinion  that  the  order  was  valid,  and  must 
have  the  force  of  an  Act  of  Congress,  that  the  attendance  of 
drafted  men  at  the  rendezvous  may  be  enforced  in  the  mode 
prescribed,  and  that  when  drawn   they  have  no  option  to  pay 
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money  or  render  service,  but  may  be  obliged  to  perform  the 
latter.  But  should  the  provost-marshal  fail  to  bring  the  men  to 
the  place  of  redezvous,  then  the  fine  may  be  imposed  by  a  court- 
martial  under  the  Act  of  1796,  and  this  according  to  the  cases 
already  cited,  may  be  enforced  even  after  peace  is  determined. 
It  is  ordered  that  John  Wendt  be  remanded  into  the  custody  of 
the  oflScer  in  command  at  Camp  Curtin,  as  a  regularly  drafted 
militiaman. 

See  Turner's  CasOi  supray  370 ;   Galgallon's  Case,  tupraf   377 ;    Markley's 
Case,  suproy  380  j  Henderson's  Case,  infraj  440. 


Jn  the  United  States  Circuit  Court  for  the  Western  District  of 

Pennsylvania. 

Evans  bt  al.  v.  City  of  Pittsburgh. 

(Vol.  X.,  p.  233.     1863.) 

1.  In  conformity  with  the  decision  of  the  Supreme  Court  of  Pennsjlyania, 
the  Act  of  Assembly  of  Pennsylvania  of  15th  April,  1834,  which  provides  a 
mode  for  enforcing  the  payment  of  judgments  against  counties  and  town- 
ships, will,  in  this  court,  be  applied  to  cities  also. 

2.  The  construction  by  the  state  Supreme  Court  of  their  own  peculiar  sta- 
tutes is  conclusive  in  this  court. 

3.  The  annual  estimate  by  county  commissioners  as  to  the  funds  needed  for 
the  coming  year,  whether  right  or  wrong,  is  not  an  "  appropriation"  of 
them  to  pay  any  particular  debt  due  by  the  county ;  consequently,  the 
judgment  of  the  court  is  the  first  appropriation  and  should  have  prece- 
dence: Pollock  V.  Lawrence  County  (supra^  p.  137),  re-affirmed. 

4.  To  enforce  execution  against  the  city,  if  there  be  no  unappropriated  funds 
in  the  treasury  or  none  appropriated  to  the  payment  of  the  judgment  in  the 
case,  the  mandatory  process  should  issue  to  the  city  councils,  as  the  legis- 
lative power,  and  the  mayor  and  controller,  the  proper  executive  officers, 
whose  duty  it  is  to  **  cause  the  money  to  be  paid,"  and  who  only  have  the 
poweri 

5.  If,  after  a  due  performance  of  their  several  duties,  the  treasurer,  wbo  is 
their  officer  and  servant,  should  refuse  to  perform  any  duty  imposed  on 
him,  or  attempt,  by  ingenious  devices,  to  evade  the  performance  of  it,  he 
may  be  treated  as  for  a  contempt  by  serving  the  proper  process  upon  him 
for  the  purpose. 

HamiUan  ^  Acheson^  for  plaintiffs. 
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Veech  ^  White,  for  the  city  officers. 

Motion  for  attachments  against  the  controller  and  treasurer  of 
said  city. 

Gaieb,  J. — The  plaintiffs  obtained  their  several  judgments 
against  the  city  of  Pittsburgh,  at  May  Term,  1861,  for  interest 
due  in  1852  and  1858  on  coupons  on  railroad  bonds.  At  No- 
vember Term,  1861,  the  plaintiffs*  attorneys  applied  to  the  court 
by  petition  to  direct  ^^  that  a  mandatory  writ  be  issued,  directed 
to  the  controller  and  treasurer  of  the  city,  commanding  the  said 
controller  to  prepare  and  deliver  to  the  said  plaintiff  or  his  attor- 
ney, a  warrant  on  .the  treasury  for  the  amount  of  the  judgment, 
payable  out  of  any  money  in  the  treasury,  or  if  there  be  no 
money  in  the  treasury,  then  out  of  the  first  money  that  shall 
come  into  the  treasury,"  &c. 

The  court  made  the  order  requested,  no  question  having  been 
made  as  to  whether  it  was  directed  to  the  proper  persons  or  not. 
It  was  entirely  ex  parte,  and  without  notice  to  the  defendants' 
attorneys.  They  have,  therefore,  a  right  to  meet  the  rule  in  this 
case  for  an  attachment,  by  an  allegation  that  the  mandamus  writs 
which  have  been  served  on  those  officers,  have  been  improvi- 
dently  issued,  and  that  the  process  should  have  issued  to  the 
mayor  and  city  councils ;  and,  consequently,  that  the  court,  in- 
stead of  enforcing  obedience  to  the  mandatory  process,  should 
set  it  aside  as  irregular  and  void. 

The  Supreme  Court  of  Pennsylvania  has  decided  that  the  Act 
of  15th  of  April,  18S1,  which  provides  a  mode  for  enforcing  the 
payment  of  judgments  against  counties  and  townships,  should  be 
applied  to  cities  alsa  In  conformity  with  which  decision  this 
court  decided  in  the  case  of  Evans  v.  The  City,  that  such  pro- 
cess might  issue  from  this  court  to  enforce  the  payment  of  judg- 
ments obtained  in  the  Circuit  Court  of  the  United  States. 

To  what  officers  of  the  corporation  should  this  mandatory  pro- 
cess issue. 

The  law  requires  it  to  issue  to  the  commissioners  who  have  the 
taxing  power.  ^^  The  only  means  that  a  municipal  corporation 
has  for  the  payment  of  its  liabilities  is  the  power  of  taxation  :'* 
4  Casey  210.      Its  property,  necessary  for  public  purposes,  can- 
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not  be  levied  on  or  sold.  The  command  of  the  mandatory  writ 
authorized  by  the  statute  is,  "to  cause  the  amouiit  of  the  judg- 
ment, T7ith  interest  and  costs,  to  be  paid,  &c.,  out  of  any  moneys 
unappropriated  of  such  county ;  or  if  there  be  no  such  moneys, 
out  of  the  first  moneys  that  shall  be  received  for  the  use  of  said 
county." 

The  proper  party,  therefore,  to  such  process  should  be  those 
ivho  have  the  power  of  taxation,  who  have  the  executive  and 
legislative  powers  of  the  corporation,  and  can  "  cause  the  money 
to  be  paid."  The  treasurer  is  but  the  servant  of  this  power ; 
he  is  merely  the  collector  of  the  city  taxes,  and  the  custodian  of 
its  funds,  bound  to  receive  and  keep  them  as  city  councils  may 
direct,  and  to  pay  them  out  only  upon  the  warrants  of  the  mayor, 
countersigned  by  the  controller,  and  drawn  upon  specific  appro- 
priations made  by  the  councils  according  to  law. 

The  answer  of  the  treasurer  to  the  interrogatories  sets  forth 
clearly  and  correctly  his  position  in  this  matter,  and  contains  the 
statement  of  facts  which  we  must  assume  to  be  correct,  for  the 
purposes  of  the  present  motion. 

In  answer  to  the  seventh  interrogatory  he  states,  that  "  the 
judgments  of  the  plaintiffs  had  not  been  paid  either  in  whole  or 
in  part,  because  there  was  no  money  in  the  treasury  which  could 
be  legally  appropriated  to  such  payment.  All  the  moneys  that 
have  been  received  in  the  treasury,  and  all  the  moneys  now  in 
the  treasury,  have  been  and  are  specifically  appropriated  by  or- 
ditiances  of  the  city  councils,  under  Acts  of  Assembly,  authorizing 
and  directing  the  same  to  be  done.  The  Act  of  6th  April,  1850, 
directed  that  the  councils  should  each  year  previous  to  the  annual 
levy,  assign  -and  appropriate  the  revenue  of  said  city  derivable 
from  all  sources,  and  prescribed  the  order  in  which  it  should  be 
applied,  to  wit :  1st  for  the  payment  of  interest  for  the  funded 
debt ;  2d,  the  payment  of  salaries  of  city  officers ;  8d,  for  the 
payment  of  the  ordinary  current  expenses  of  the  city,  and  4th, 
for  extraordinary  improvements,  erections,  and  purchases,  and  if 
there  be  any  surplus  it  is  to  be  paid  into  the  sinking  fund  created 
by  the  said  act.  The  Act  of  10th  of  May,  1857,  directed  that 
the  moneys  arising  from  the  assessments  for  grading  and  paving 
should  be  paid  into  the  sinking  fund  and  should  be  applied  to  the 
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same  purposes,  and   held  under  the  same  restrictions  as  the 
other  moneys  of  that  fund." 

''  In  pursuance  of  said  acts  the  city  councils  did,  in  the  month  of 
January  in  each  of  the  years  1861  and  1862,  *  assign  and  appro- 
priate '  all  the  revenue  of  those  years  respectively  to  and  for  the 
purpose  authorized  and  directed  by  said  act.  There  has  not, 
therefore,  any  money  come  into  the  hands  of  the  city  treasurer, 
and  there  is  now  none  in  his  hands  which,  as  he  has  been  advised, 
he  could  have  legally  applied,  or  which  he  can  now  legally  apply 
to  the  payment  of  the  plaintiff's  judgments." 

The  funded  debt  here  mentioned  in  the  act  is  the  old  debt  in- 
curred for  the  cost  of  erection  of  the  water-works,  &c.  These 
bonds  of  the  city  for  railroad  purposes  have  all  been  issued  since 
the  passage  of  the  act  above  referred  to.  It  was  the  duty  of  the 
city  councils  to  assess  a  tax  sufficient  to  liquidate  the  interest  of 
the  bonds  as  it  became  due.  Instead  of  an  honest  endeavor  to 
meet  their  liabilities,  and  support  the  credit  and  honor  of  the  city, 
the  councils  have  chosen  to  litigate  and  repudiate  their  obliga- 
tions, to  obstinately  resist  every  process  of  the  courts  and  evade  the 
performance  of  their  official  duties.  ^^  Pudet  hcec  opprobria  did  et 
non  potuisae  repelli.**  From  the  public  legal  history  of  the 
courts,  we  see  that  the  Supreme  Court  have  by  mandamus  en- 
deavored to  compel  a  faithful  execution  of  these  duties :  but  it 
does  not  appear  from  the  facts  in  evidence  that  one  dollar  has 
ever  been  raised  for  the  purposes  of  paying  off  these  judgments. 

It  is  no  fault  of  the  treasurer  that  he  has  no  moneys  of  the 
city  "  unappropriated "  in  his  hands.  He  has  acted  in  this 
matter  with  integrity  and  honor.  We  cannot  give  two  defini- 
tions to  the  terms  '^  assign  and  appropriate  "  as  used  in  the  Act 
of  1850,  and  the  negative  "unappropriated"  in  the  Act  of 
1884.  It  was  the  duty  of  the  councils  to  increase  their  assess- 
ments to  a  sum  sufficient  to  cover  the  payment  of  these  interest 
coupons,  and  "assign  and  appropriate"  a  sufficient  portion  of 
the  money  in  the  same  order  as  directed  by  that  act  for  the  pay- 
ment of  the  interest  of  precedent  debts.  The  honor,  credit  and 
character  of  the  city  and  its  citizens  are  as  much  bound  to  see  the 
interest  paid  on  their  late  debts  as  on  their  earlier  ones.  The 
fact  that  the  money  first  borrowed  was  judiciously  expended,  and 
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the  latter  not,  can  make  no  difference  to  the  grade  of  the  obliga- 
tion. A  conscience,  it  is  said,  cannot  be  imputed  to  a  corpora- 
tion ;  but  the  corporators  and  citizens,  who  enjoy  its  franchises, 
will  be  held  as  morally  if  not  legally  responsible  before  the 
world. 

The  case  of  Monaghan  v.  The  City  of  Philadelphia,  4  Casey 
207,  is  cited  as  having  definitely  settled  the  question.  If  a  case 
presenting  the  points  raised  in  this  case,  and  on  the  same  state 
of  facts,  had  been  decided  by  the  Supreme  Court  of  the  state,  it 
would  have  relieved  my  mind  very  much  in  the  decision  of  this 
case.  Their  construction  of  their  own  peculiar  statutes  is  con- 
clusive, and  I  would  not  question  its  correctness.  But  in  that 
case  no  question  was  raised  as  to  ^^  appropriation"  of  the  funds 
of  the  city.  Monaghan's  judgment  was  for  some  services  ren- 
dered to  the  city,  or  on  some  contract,  payable  as  all  other  of 
the  current  expenses  of  the  city,  out  of  its  general  funds  in  the 
hands  of  the  treasurer.  The  money  in  the  treasurer's  hands 
was  appropriated  to  pay  just  such  demands.  Monaghan's  bill 
was  disputed,  and  he  could  not  get  an  order  for  the  amount  of 
his  claim.  He  is  compelled  to  bring  suit:  he  recovers  a  judg- 
ment, and  the  court  decide  that  the  judgment  of  the  court  is  the 
highest  evidence  of  the  justice  of  the  claim ;  and  that  it  was  the 
duty  of  the  treasurer  to  pay  the  judgment  without  an  order  from 
the  mayor  or  controller.  There  was  no  pretence  that  the  trea- 
surer had  not  sufficient  funds  of  the  city  in  his  hands  unappro- 
priated to  any  other  special  purpose.  In  fact,  so  far  as  any 
^^appropriation"  existed,  it  was  to  pay  just  such  demands  as  that 
sued  for ;  and  the  judgment  of  the  court  was  justly  considered 
to  be  the  first  appropriation  of  so  much  of  the  general  fund  as 
was  necessary  to  satisfy  the  demand ;  consequently  it  was  entitled 
to  be  paid  out  of  any  money  in  the  treasury,  and  the  first  that 
should  be  received  in  it,  without  any  further  order  of  the  officers 
of  the  corporation.  An  answer  of  the  treasurer  that  such  money 
was  necessary  for  more  important  purposes,  and  to  support  the 
government  of  the  city  in  the  exercise  of  its  functions,  could  be 
no  objection  to  the  appropriation  made  by  the  judgment  of  the 
court.  By  the  theory  of  that  case,  the  treasurer  had  sufficient 
funds  in  his  hands  to  pay  all  the  demands,  and  the  only  question 
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was  whether  the  judgment  of  the  court  was  not  itself  a  specific 
appropriation  of  that  amount  to  that  purpose.  There  was  no 
default  in  the  city  councils;  they  had  furnished  means;  the 
only  difficulty  was  in  the  treasurer's  refusal  to  pay. 

The  case  before  us  has  no  resemblance  to  that  of  Monaghan. 
Here  the  treasurer  has  no  "  unappropriated  funds"  in  his  hands, 
nor  any  appropriated  to  the  payment  of  these  demands.  The  judg- 
ment of  the  court  is  not  an  appropriation  of  that  which  was  ap- 
propriated beforehand,  by  virtue  of  the  statute,  or  acts  of  coun- 
cils. It  is  clear  that  the  special  funds  ordered  by  statutes  to  be 
paid  into  the  smking  fund  were  ^'appropriated/'  and  could  not  by 
any  act  of  the  court  be  "assigned  and  appropriated  "  to  a  differ- 
ent purpose.  Nor  can  I  make  any  definition  of  those  terms  which 
would  not  also  apply  to  the  appropriations  made  for  other  pur- 
poses. The  writ  authorized  by  the  statute  does  not  make  a  new 
appropriation  of  funds  in  the  hands  of  the  treasurer,  at  the  ex- 
pense of  others,  but  affects  only  such  as  are  unappropriated  to 
other  special  purposes.  It  was  properly  decided  in  the  case  of 
Pollock  V.  Lawrence  County,  tupray  187,  that  the  estimate  of  the 
commissioners,  as  to  the  funds  need  for  the  coming  year,  whether 
right  or  wrong,  was  not  an  '^  appropriation  "  of  them  to  pay  any 
particular  debt  due  by  the  county,  consequently  the  judgment  of 
the  court  was  the  first  appropriation,  and  should  have  prece- 


The  definition  there  given  of  the  term  "  appropriation,"  ''  to 
set  apart  or  vote  a  particular  sum  of  money  for  a  particular  pur- 
pose," as  given  by  the  learned  judge,  is  undoubtedly  correct, 
and  according  to  it  the  answer  of  the  treasurer  is  true,  not  only 
in  its  assertion  of  facts,  but  in  its  inference  of  the  law.  The 
funds  committed  to  his  care  were  appropriated  and  set  apart  for 
certain  special  objects,  and  consequently  he  had  no  unappropria- 
ted fund  with  which  to  satisfy  the  exigency  of  the  process  served 
on  him,  nor  could  he,  under  existing  circumstances,  have  any. 
K  the  assessments  are  increased  by  order  of  the  councils  to  an 
amount  sufficient  to  pay  their  debts,  being  of  the  same  order  as 
the  old  debts,  and  the  treasurer  should  have  funds  from  taxes  in 
his  hands,  and  would  not  apply  them  to  the  judgments,  the  writ 
might  then  interfere  to  compel  him  to  appropriate  the  money  as 
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it  came  to  his  hands  to  their  payment.  If  the  town  conncil  in 
pretended  obedience  to  the  orders  either  of  their  own  Supreme 
Court  or  of  this  court,  pursue  the  plan  of  the  commissioners,  to 
baffle  the  collection  of  those  claims  by  the  ingenious  contrivance 
of  two  separate  assessments,,  one  to  be  paid  and  one  not  to  be 
paid ;  or,  by  anticipating  the  funds  before  they  reach  the  treas- 
ury by  orders,  or  posterior  appropriations,  such  conduct  may  be 
treated  a  contempt  of  court,  and  the  treasurer  possibly  made  a 
party.  But  as  the  case  stands  at  present,  the  treasurer  is  not 
in  contempt,  because  the  writs  issued  by  this  court  have  been 
improvidently  issued  and  must  be  set  aside.  Under  the  circum- 
stances disclosed  in  this  case  it  is  clear  that  the  process  should 
have  issued  to  the  city  councils,  as  the  legislative  power,  and  the 
mayor  and  controller,  the  proper  executive  officers,  whose  duty 
it  was  to  ''cause  the  money  to  be  paid,"  and  who  only  had  the 
power.  If  after  a  due  performunce  of  their  several  duties,  the 
treasurer,  who  is  their  officer  or  servant,  should  refuse  to  perform 
any  duty  imposed  on  him,  or  attempt  by  ingenious  devices,  to 
evade  the  performance  of  it,  he  may  be  treated  as  for  a  contempt, 
by  serving  the  proper  process  upon  him  for  that  purpose. 
Let  the  rule  be  discharged  and  the  several  writs  set  aside. 

See  Commonwealth  ex  rel.  Penitentiary  v.  Floyd,  rapra,  342 ;  Larimer  v, 
Pitt  Township,  tupra,  353  ;  Lonte  v.  Allegheny  Oonnty,  infira^  411 ;  Common- 
wealth ez  rel.  Mitchell  V.  The  Commissioners,  wi/ra,41ir,*  Commonwealth  ez 
reL  Coon  v.  Floyd,  infra^  422. 


In  the  United  States  Circuit  Court  for  the  Western  District  of 

Pennsylvania. 

LouTB  V.  Allegheny  County. 

(Vol.  X.,  p.  241.     1863.) 

1.  Upon  serrice  of  a  mandamus  ezecation  upon  county  commissioners  as 
prescribed  by  the  Act  of  Assembly  of  Pennsylvania,  of  the  16th  April,  1834, 
it  is  their  duty 
a.  If  there  be  any  money  in  the  treasurer's  hands  unappropriated  by  pre- 
vious orders,  to  cause  it  to  be  paid  to  the  party. 


Digitized  by  VjOOQiC 


412        LODTE  r.  ALLEGHENY  COUNTY. 

5.  If  there  be  not  money  enough  in  the  treaanry  to  satisfy  the  whole  judg- 
ment, to  paj  it  out  of  the  first  money  receired. 

e.  If  the  tales  of  the  current  year  are  insufScient  to  pay  the -judgments 
and  other  expenses  of  the  county,  to  assess  and  collect  on  the  next 
year  a  sufficient  sum  for  this  purpose. 

2.  The  judgment  of  the  court  is  an  appropriation  of  all  the  money  in  the 
treasury  not  already  drawn  or  appropriated  by  previous  county  orders  in 
payment  of  previous  demands  audited  and  allowed  by  the  controller ;  and 
also  of  the  first  money  thereafter  received  for  the  use  of  the  county. 

3.  The  commissioners  will  be  held  guilty  of  contempt  should  they  seek  to 
evade  the  process  of  the  court  by  dividing  the  funds  to  be  collected  by 
taxes  and  appropriating  them  before  their  collection. 

4.  After  service  of  the  mandamus  execution,  the  treasurer  has  no  authority 
to  receive  county  orders  of  a  subsequent  date  in  payment  of  taxes. 

5.  The  provision  of  the  Act  of  1st  of  January,  1862,  requiring  the  treasurer 
of  Allegheny  county  to  receive  warrants  in  payment  of  taxes,  was  not  in- 
tended to  repeal  any  of  the  provisions  of  the  Act  of  April,  1834,  nor  can 
it  relieve  the  treasurer  from  the  proper  application  of  the  county  funds  in 
the  order  of  their  appropriation  as  previously  made. 

6.  It  can  have  no  retroactive  effect ;  nor  can  the  legislature  be  presumed  to 
intend  to  aid  public  officers  in  an  astute  scheme  to  evade  the  performance 
of  their  official  duties. 

Rule  for  attachments  for  contempt  against  the  county  officers. 
The  facts  are  set  out  in  the  opinion  of  the  court  and  the  statement 
which  follows  it. 

Mdmilton  and  Aehesan  for  plaintiff. 

JR.  B.  Oamahan^  S.  M.  Get/eVy  and  J.  P.  Penney  for  the 
county  officers. 

Opinion  filed  December,  1862,  by 

Grier,  J. — The  plaintiff  and  numerous  other  suitors  in  this 
court  obtained  their  several  judgments  against  the  county  of  Al- 
legheny, to  November  Term,  1861,  on  interest  coupons  of  the 
bonds  of  the  county  issued  for  railroad  purposes. 

Mandamus  executions,  as  authorized  by  the  statute  of  Pennsyl- 
vania, were  served  on  the  several  officers  who  represent  the  county 
in  its  corporate  capacity,  to  wit:  the  commissioners,  the  con- 
troller and  the  treasurer,  on  the  19th  of  November,  1861. 

The  act  authorizing  the  process  provides  that  ''  it  shall  be  law- 
ful for  the  court  in  which  such  judgment  may  be  obtained  to 
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issue  thereon  a  writ  commanding  the  commissioners  of  the  county 
to  cause  the  amount  thereof,  with  the  interest  and  costs,  to  be 
paid  to  the  party  entitled  to  such  judgment,  out  of  any  moneys 
unappropriated  of  such  county,  or,  if  there  be  no  such  moneys, 
out  of  the  first  moneys  that  shall  be  received  for  the  use  of  such 
county,  and  to  enforce  obedience  to  such  writ  by  attachment.*' 

The  duty  of  the  commissioners,  on  whom  process  under  this 
act  is  served,  is  plainly  set  forth. 

1.  If  there  be  any  money  in  the  treasurer's  hands  unappro- 
priated by  previous  orders,  the  exigencies  of  this  writ  require 
that  the  commissioners  cause  it  to  be  paid  to  the  party. 

2.  If  there  be  not  money  enough  in  the  treasury  to  satisfy 
the  whole  judgment,  it  is  their  duty  to  pay  it  out  of  the  first 
money  received. 

3.  If  the  taxes  of  the  current  year  are  insufficient  to  pay  the 
judgments  and  other  expenses  of  the  county,  it  is  their  duty  to 
assess  and  collect  on  the  next  year  a  sufficient  sum  for  this  pur- 
pose. 

4.  The  judgment  of  the  court  is  an  appropriation  of  all  the 
money  in  the  treasury,  not  already  drawn  or  appropriated  by 
previous  county  orders  in  payment  of  previous  demands  audited 
and  allowed  by  the  controller ;  and  also  of  the  first  money  there- 
after received  for  the  use  of  the  county. 

Have  the  commissioners  complied  with  the  exigency  of  these 
writs  ?  If  they  have  not,  they  are  guilty  of  a  contempt  of  the 
process  of  the  court. 

1.  It  is  admitted  that  they  have  not  paid  the  judgments,  or 
any  part  of  them,  according  to  the  command  of  the  writs. 

2.  They  have  issued  orders  for  large  sums  since  the  service  of 
these  writs,  and  appropriated  the  money  collected  by  taxation 
to  other  purposes,  posterior  in  order  to  the  appropriation  made 
by  law  and  the  judgment  of  the  court. 

3.  It  is  clearly  shown  by  the  answers  of  these  officers  that  in- 
stead of  seeking  to  make  the  appropriation  required  by  the  exi- 
gency of  this  process,  they  have  been  astute  in  contriving  "  how 
not  to  do  it." 

Instead  of  pursuing  the  straight  line  of  duty  required  by  the 
law,  of  including  these  judgments  in  the  estimates  for  the  next 
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year,  and  assessing  a  general  tax  sufficient  to  discharge  these 
and  all  expected  demands  for  county  purposes,  they  have  pur- 
sued the  following  plan :  they  divide  the  liabilities  past  and  pro- 
spective for  the  coming  year,  into  two  classes,  and  attempt  to 
make  a  prospective  appropriation  of  the  moneys  to  be  collected 
from  taxes,  which  will  exclude  the  precedent  appropriation  made 
by  law.  To  effect  this  plan,  they  make  an  estimate  of  the 
expenses  of  the  coming  year,  including  the  interest  on  the  funded 
debt  intended  to  be  paid,  and  lay  a  tax  of  five  mills  for  this  pur- 
pose, which  is  collected  and  paid  in  the  usual  way.  Besides  this 
they  assess  another  tax  of  twenty-seven  mills,  which  is  appro- 
priated to  pay  the  debt  on  the  railroad  bonds, — one  tax  intended 
to  be  collected  and  another  not  intended  to  be  collected.  Such 
intention  is  justly  inferred,  because  it  is  the  necessary  conse- 
quence of  this  new  scheme  of  dividing  the  funds  to  be  collected 
by  taxes  and  appropriating  them  before  their  collection.  The 
law  has  appropriated  the  first  money  that  shall  come  into  the 
treasury  to  the  payment  of  these  judgments.  The  commissioners 
by  this  scheme  have  nullified  the  law  and  set  it  at  defiance.  They 
have  paid  out  large  sums  on  orders  dated  since  the  service  of  the 
writs  in  these  cases. 

The  Act  of  Assembly  of  May  1,  1861  (No.  424),  relating  to 
Allegheny  county,  provides  for  the  appointment  of  a  controller 
and  defines  his  duties.  Among  others,  ^^  he  shall,  on  or  before 
the  1st  day  of  February,  annually,  communicate  to  the  commis- 
sioners, in  writing,  a  detailed  estimate  of  the  receipts  and  expen- 
ditures for  the  legitimate  purposes  of  the  county  for  the  current 
year,  including  interest  due  and  to  fall  due  on  all  lawful  debts  of 
the  county  bearing  interest,  and  the  commissioners  shall,  before 
the  15th  day  of  February  thereafter,  fix  such  rate  of  taxation 
upon  the  valuation  of  the  taxable  property  of  the  county  as  will 
raise  a  sum  sufficient  to  meet  said  expenditures.*' 

Here  we  have  the  duties  of  the  respective  officers  clearly 
stated.  The  controller  was  bound  to  include  these  judgments 
among  the  necessary  expenditures.  The  commissioners  were 
bound  to  assess  a  tax  sufficient  to  pay  them  all.  They  have  no 
authority  to  levy  and  assess  two  separate  and  distinct  taxes,  or 
"appropriate"  any  specific  portion  to  be  paid  out  in  preference 
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to  another.  The  taxee  have  no  ear-mark ;  the  five  mills  and  the 
twenty-seven  mills  cannot  be  thus  separated  and  distinguished ; 
the  taxes  assessed  form  the  one  general  fund,  when  collected,  in 
the  hands  of  the  treasurer,  in  the  order  that  the  drafts  are  pre- 
sented to  him. 

After  the  service  of  this  process,  the  treasurer  had  no  authority 
to  receive  county  orders  of  a  subsequent  date  in  payment  of 
taxes,  and  thus  divert  the  funds  of  the  county  from  the  appro- 
priation of  them  made  by  law.  His  countenancing  and  assisting 
in  a  scheme  to  evade  the  exigency  of  these  writs,  by  the  formation 
of  an  association  to  misappropriate  the  funds  of  the  county  and 
hinder  them  from  coming  into  the  treasury,  is  a  disregard  of  his 
plain  duty  and  contempt  of  the  process  of  the  court.  Whether 
the  provision  of  the  Act  (No.  1)  of  January,  1862,  requiring  the 
treasurer  to  receive  warrants  in  payment  of  taxes,  was  intended 
to  assist  this  scheme,  concocted  and  carried  into  practice  by  these 
officers,  it  is  unnecessary  to  inquire.  It  is  a  convenient  practice, 
everywhere  followed  without  any  legislative  authority,  but  neither 
the  custom  nor  the  law  can  justify  this  abuse  of  it,  in  order  to 
evade  compliance  with  a  legal  duty.  It  is  enough  to  say  that 
this  provision  was  not  intended  to  repeal  any  of  the  provisions  of 
the  Act  of  1884,  nor  can  it  relieve  the  treasurer  from  the  proper 
application  of  the  county  funds  in  the  order  of  their  appropria- 
tion, as  previously  made.  The  provision  of  the  act  was  wholly 
superfluous  where  it  could  be  obeyed  without  injury  or  wrong  to 
third  persons,  and  the  court  will  not  construe  it  as  authorizing 
officers  to  evade  the  performance  of  their  duties  and  disregard 
the  process  of  the  court.  There  are  many  instances  in  which 
legislation  is  obtained,  apparently  just,  which  the  originators  ex- 
pect to  use  in  a  way  never  contemplated  by  the  legislature.  It 
can  have  no  retroactive  effect  upon  the  rights  of  parties  now  be- 
fore the  court.  Nor  could  the  legislature  be  presumed  to  intend 
by  it  to  aid  public  officers  in  an  astute  scheme  to  evade  the  per- 
formance of  their  official  duties. 

The  commissioners  have  sent  in  a  statement,  accounting  for 
the  fact  that  while  the  five  mill  tax,  appropriated  by  them  to 
pay  other  debts  and  liabilities  of  the  county,  was  collected  with- 
out difficulty,  only  $900  out  of  an  assessment  of  over  $700,000 
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could  be  raised  to  applj  to  the  payment  of  the  railroad  coupons. 
Thej  admit  that  the  proper  estimates  were  sent  to  them  bj  the 
controller,  but  offer  no  reason  at  all  for  dividing  the  assessment 
into  two  distinct  portions— one  of  five,  the  other  of  twenty-seven 
mills^-or  why  this  scheme  of  separate  duplicates  was  now  for  the 
first  time  devised,  or  if  there  were  to  be  separate  and  several 
funds  in  the  treasury,  and  a  special  tax  assessed  and  appropriated 
to  pay  each  distinct  object  of  appropriation,  why  they  were  not 
twenty  instead  of  two. 

The  reasons  given  for  not  collecting  the  twenty-seven  mill  tax 
were,  that  it  would  cost  over  $100  to  make  out  the  duplicates, 
and  they  had  to  advertise  for  contracts  to  do  it.  That  the  con- 
tractors made  great  delay,  furnished  their  work  in  instalments, 
full  of  mistakes,  which  took  much  time  to  correct,  &c.,  &c. 
They  deny  haying  entered  into  any  scheme  to  evade  compliance 
with  the  exigency  of  the  writ,  yet  confess  to  a  course  of  proceed- 
ing whose  only  object  could  be  and  was  to  render  the  process  of 
this  court  of  no  effect.  In  this  course  of  proceeding  the  treasurer 
was  clearly  in  collusion.  But  I  do  not  see  any  particular  act  of 
the  controller,  which  his  duty  required,  that  he  has  failed  to  per- 
form. He  denies  any  collusion  with  the  association  got  up  to 
assist  the  public  officers  in  the  plan  contrived  not  to  do  what  the 
law  imposed  on  them  as  a  duty. 

For  the  present  I  am  willing  to  accept  these  excuses,  lame  as 
they  are,  for  the  past  negligence  (to  use  a  mild  term)  of  these 
officers,  and  to  test  their  sincerity.  When  this  case  was  argued 
nine  months  had  passed,  and  but  $900  had  been  raised,  which 
the  commissioners  contended  was  applicable  to  these  judgments. 
I  said  to  them  then,  I  will  suspend  acting  on  these  motions  till 
January  next.  If  it  be  true  that  you  are  acting  in  good  faith, 
you  shall  have  time  to  collect  the  tax  assessed,  as  you  say,  for 
this  purpose.  If  you  have  not  divided  these  assessments  for  the 
purpose  charged,  you  can  demonstrate  your  assertions  by  your 
acts. 

A  more  painful  duty  has  seldom  been  demanded  of  the  court 
than  that  which  we  are  now  called  on  to  perform.  But  we  can- 
not evade  it,  or  find  a  contrivance  to  not  do  it,  except  for  a 
certain  time.     We  shall,  therefore,  postpone  the  public  decision 
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of  this  matter  till  next  May  Term.  If,  in  the  meantime,  the 
commissioners  and  treasurer  shall  have  collected  the  moneys  to 
satisfy  these  judgments,  the  rules  will  be  discharged.  This  will 
give  ample  time  to  the  defendants,  and  if  by  that  time  the  money 
be  not  paid,  or  some  arrangement  be  made  with  the  creditors, 
the  court  will  be  compelled  to  consider  it  as  the  settled  purpose 
of  these  officers  to  treat  the  process  of  the  court  with  contempt, 
and  must  act  accordingly. 

See  Commonwealth  ex  rel.  Penitentiary  v,  Floyd,  n^a,  342 ;  Larimer  v, 
Pitt  Township,  supra,  353 ;  Evans  v.  Pittsburgh,  ttipra,  405 ;  Commonwealth 
ex  rel.  Mitchell  v.  The  Commissioners,*  tn/ra,  417  ,*  Commonwealth  ex  rel. 
Coon  o.  Floyd,  tn/ra,  422. 


In  the  District  Court  of  Allegheny  County. 

Commonwealth  ex  rel.  Mitchell  v.  The  Commissioners  of 
Allegheny  County. 

(Vol.  X.,  p.  267.     1863.) 

1.  The  conrtwill  not  grant  a  mandamus  to  compel  the  county  commissioners 
to  draw  orders  on  the  treasury,  where  the  unqualified  answer  of  the  com* 
missioners  remains  uncontradicted,  that  there  are  no  unappropriated  funds 
in  the  treasury. 

2.  Whether  mandatory  executions,  on  writs  of  special  fieri  fadat  of  the  United 
States  Circuit  Court,  are  an  appropriation  of  all  the  moneys  coming  into 
the  treasury  of  the  county,  after  the  service  of  said  writs,  until  the  same 
arc  fully  paid  and  satisfied ;  or  whether  they  only  appropriate  and  bind  the 
excess  of  said  moneys  not  absolutely  needed  and  required  to  defray  the 
ordinary  and  current  expenses  of  the  county,  not  decided. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Forward  and  Wooda^  for  the  relator. 

Camahany  for  the  county  commissioners. 

The  opinion  of  the  court  was  delivered  February,  1868,  by 
Williams,  A.  J. — This  is  a  rule  to  show  cause  why  a  man- 
damus should  not  issue  to  the  county  commissioners,  commanding 
them  to  draw  a  warrant  on  the  treasurer  of  the  county,  in  favor 
VOL.  II. — 27 
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of  the  petitioner,  Daniel  E.  Mitchell,  for  the  sum  of  twelve  dol- 
lars, due  him  for  services  as  crier  in  this  court. 

The  commissioners  in  their  return  to  this  rule,  do  not  contro- 
vert the  justness  of  the  petitioner's  claim  ;  on  the  contrary  they 
admit  the  liability  of  the  county  to  pay  the  same,  and  their  duty 
to  draw  warrants  for  the  payment  of  the  debts  due  by  the  county, 
but  they  show  for  cause,  in  substance,  the  following  matters : 

1.  There  are  no  funds  in  the  treasury  of  the  county  unappro- 
priated, and  there  were  none  such  at  the  time  of  granting  the 
rule  and  making  application  for  a  warrant. 

2.  Judgments  had  been  obtained  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania,  and 
mandatory  executions  issued  thereon  against  the  county,  on 
which  there  is  still  due  the  sum  of  $127,436  49,  and  for  which 
warrants  had  been  drawn  on  the  treasurer  of  the  county  and  de- 
livered to  the  plaintiffs  in  said  judgments  and  mandatory  execu- 
tions prior  to  the  petitioner's  application  for  a  warrant ;  and  as 
said  commissioners  are  advised,  the  law  has  appropriated  all  the 
money  which  shall  come  into  the  treasury  to  the  payment  of 
said  judgments  and  mandatory  executions  until  the  same  are 
fully  paid  and  satisfied ;  and  to  draw  a  warrant  in  favor  of  the 
petitioner  would  be  an  appropriation  of  money  in  his  favor  in 
derogation  of  the  rights  of  the  mandatory  execution  creditors, 
and  in  contempt  of  the  judgment  and  process  of  the  Circuit 
Court  of  the  United  States,  which  has  appropriated  all  the  money 
which  shall- come  into  the  treasury  of  the  county,  until  said  man- 
datory executions  are  fully  paid  and  satisfied. 

The  answer  of  the  commissioners,  verified,  as  it  is,  by  affidavit 
and  uncontradicted  by  the  petitioner,  mi^st  be  taken  to  be  true 
in  considering  the  question  which  arises  in  this  case.  What  then  is 
the  duty  of  the  commissioners  under  the  facts  disclosed  in  the 
answer?  They  admit  it  to  be  their  duty,  as  a  general  rule,  to 
draw  warrants  on  the  treasury  for  all  debts  of  the  county,  but 
they  insist  that  it  is  not  their  duty  to  draw  such  warrants  when 
there  are  no  unappropriated  funds  in  the  treasury.  What  then 
is  their  duty  in  this  respect,  and  will  the  court  compel  them  by 
mandamiis  to  draw  orders  on  the  treasurer  when  there  are  no 
funds  In  the  treasury  of  the  county  applicable  to  their  payment  ? 
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In  the  case  of  The  Commonwealth  ex  rel.  Witmer  v.  The  Com- 
missioners of  Lancaster  County,  6  Binn.  5,  it  is  said  that  the 
court  will  not  grant  a  mandamus  to  the  county  commissioners  to 
draw  an  order  upon  the  treasurer,  if  there  is  no  money  in  the 
treasury  to  pay  it.     There,  a  rule  had  been  obtained  on  the 
commissioners  of  the  county  of  Lancaster,  to  ,show  cause  why  a 
mandamus  should  not  issue  against  them  to  compel  them  to  make 
an  order  on  the  treasurer  of  said  county,  in  favor  of  Witmer  for 
$58,444  44,  the  amount  awarded  by  commissioners  in  pursuance 
of  an  Act  of  Assembly,  as  the  valuation  of  his  stone  bridge  over 
the  river  Conestoga.     The  commissioners  showed  for  cause,  among 
other  matters  that  the  treasurer  had  not  in  his  hands  any  sum  of 
counted  money  equal  to  the  sum  for  which  the  order  was  prayed. 
In  the  opinion  delivered  by  Tilghman,  C.  J.,  it  is  said:  "We are 
called  on  to  issue  a  mandamus,  to  compel  the  commissioners  of 
Lancaster  county  to  draw  an  order  on  the  treasury  for  the  sum 
of  068,444  44.     The  commissioners  say  they  ought  not  to  draw 
the  order  because  there  is  not  money  in  the  treasury  sufficient  to 
answer  it.     No  doubt  they  speak  the  truth,  and  it  appears  to  be 
cause  insurmountable  against  issuing  the  writ.     Whether  the 
commissioners  have  done  wrong  in  not  taking  measures  to  have 
the  money  placed  in  the  treasury,  is  not  now  the  question.     If 
they  have,  we  have  no  right  to  punish  them  in  this  way.     What 
would  it  signify  to  draw  an  order  on  an  empty  treasury  ?     The 
treasurer  would  refuse  payment,  and  there  the  matter  would  end.'' 
So,  also,  in  the  case  of  The  Commonwealth  ex  rel.  Price  and 
Roberts  v.  The  Commissioners  of  Philadelphia  County,  1  Whart. 
1,  a  mandamus  to  the  commissioners  of  said  county  was  refused, 
where  it  appeared,  by  the  return  to  a  rule  to  show  cause,  that 
there  was  no  money  in  the  county  treasury  applicable  to  the  pur- 
pose.    And  in  The  Commonwealth  v.  Commissioners  of  same 
county,  2  Whart.  286,  it  is  declared  that  a  mandamus  will  not 
be  granted  to  county  commissioners  to  draw  orders  on  the  county 
treasury,  unless  there  is  money  in  the  county  treasury  applica- 
ble to  such  orders.     In  delivering  the  opinion  of  the  court.  Ser- 
geant, J.,  said :  "  The  return  by  the  defendants  on  oath,  that 
there  is  not,  at  this  time,  in  the  county  treasury,  nor  was  there 
at  the  time  of  the  application  of  these  relators,  any  funds  appli- 
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cable  to  such  orders,  the  whole  balance  in  the  treasury  being  de- 
manded for  current  expenses,  and  otherwise  specifically  appro- 
priated, is  a  sufficient  answer  to  the  request  for  a  present 
mandamus  to  the  defendants  to  pay  the  amount  of  these  claims. 
This  principle  was  decided  very  recently  in  the  case  of  The  Com- 
monwealth ex.  reL  v.  The  County  Commissioners,  1  Whan.  1 ; 
and  the  reasons  for  it  are  obvious.  The  county  commissioners 
are  the  officers  elected  by  the  people,  under  the  laws,  to  superin- 
tend the  finances  of  the  county.  They  authorize  all  its  expendi- 
tures, and  are  responsible  for  the  faithful  and  prudent  manage- 
ment of  the  concerns  of  the  county  in  that  respect.  If  the  funds 
under  their  control,  raised  by  directions  of  the  county  board,  in. 
whom  the  authority  is  vested  by  law,  are  not  sufficient  to  meet 
the  claims  against  the  treasury,  how  are  they  to  pay  them  ?  It 
was  decided  long  since  in  Commonwealth  ex.  rel.  Witmer  v.  The 
Commissioners  of  Lancaster  County,  that  they  ought  not  to  draw 
orders  on  an  empty  treasury,  and  where  the  demands  exceed  the 
funds  it  is  an  empty  treasury  as  to  some  of  them.  Under  these 
circumstances  the  county  commissioners  must  exercise  a  sound 
and  just  discretion  in  reserving  money  to  defray  the  current  ex- 
penses of  the  county ;  because  they  are  of  the  first  importance  to 
the  welfare  of  the  public  and  they  are  precluded  by  law  from  ex- 
pending moneys  specifically  appropriated,  otherwise  than  for 
their  specified  objects.  This  court  would  not  interfere  with  the 
exercise  of  a  discretion  so  plainly  proper  and  necessary." 

It  is  true  that  in  none  of  the  cases  cited  was  the  mandamus 
applied  for  to  compel  the  commissioners  to  draw  orders  on  the 
treasurer  for  the  payment  of  the  ordinary  and  current  expenses 
of  the  county,  and  in  this  respect  they  may  be  distinguished  from 
the  present.  But  in  all  of  them  the  principle  is  recognised  and 
affirmed  that  the  court  will  not  grant  a  mandamus  to  compel  the 
commissioners  of  a  county  to  draw  orders  on  the  treasury  unless 
there  are  funds  in  the  treasury  applicable  to  such  orders.  This 
view  of  the  law  renders  it  unnecessary  to  consider  the  question 
presented  by  tLe  remaining  allegations  of  the  respondent's 
answer.  If  it  appeared  that  there  were  funds  in  the  treasury  not 
otherwise  appropriated  than  by  the  judgments  and  mandatory 
executions  referred  to,  then  the  question  would  be  directly  and 
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fairly  presented,  whether  the  said  mandatory  executions,  or  writs 
of  special  jfen  facias  of  the  Circuit  Court  of  the  United  States, 
are  an  appropriation  of  all  the  moneys  coming  into  the  treasury 
of  the  county,  after  the  service  of  said  writs,  until  the  same  are 
fully  paid  and  satisfied ;  or  whether  they  only  appropriate  and 
bind  the  excess  of  said  moneys  not  absolutely  needed  and  required 
to  defray  the  ordinary  and  current  expenses  of  the  county. 
When  this  question  arises,  it  will  demand  the  gravest  considera- 
tion of  the  court.  Its  decision  will  not  concern  the  petitioner 
alone,  but  each  and  every  citizen  of  the  county ;  for,  if  decided 
against  the  petitioner,  in  a  case  like  the  present,  it  might  possi- 
bly stop  the  wheels  of  the  county  government,  and  shut  up  all  the 
courts  exercising  civil  and  criminal  jurisdiction  in  the  county,  for 
want  of  the  necessary  funds  to  keep  their  machinery  in  motion. 
But  the  question  does  not  necessarily  arise  here.  The  answer 
alleges,  without  qualification  or  explanation,  that  there  are  no 
unappropriated  funds  in  the  treasury.  The  allegation  that  the 
law  has  appropriated  all  the  moneys  which  shall  come  into  the 
treasury  of  the  county  to  the  payment  of  the  mandatory  execu- 
tions referred  to,  was  not  intended,  as  we  understand  it,  to 
qualify  the  allegation  that  there  are  no  unappropriated  funds  in 
the  treasury  of  the  county,  but  was  intended  to  be  an  independ- 
ent averment  of  the  facts  stated  therein  as  an  additional  reason 
why  the  mandamus  prayed  for  should  not  be  granted.  But  it  is 
possible  that  such  was  not  the  understanding  and  intention  of  the 
commissioners,  and  if  the  petitioner  is  advised,  and  believes,  thsft 
he  can  make  it  appear  that  there  were  funds  in  the  treasury  of 
the  county  not  otherwise  appropriated  than  by  said  mandatory 
executions  at  the  time  application  was  made  for  the  warrant,  the 
rule  will  be  made  absolute  without  prejudice,  and  an  alternative 
mandamus  awarded.  Otherwise  the  rule  will  be  discharged.  It 
would  be  useless  to  issue  an  alternative  mandamus  if  all  the 
funds  in  the  treasury  had  been  appropriated  by  previous  warrants 
or  orders,  as  the  court  would  be  compelled  under  the  authorities 
cited,  to  refuse  a  peremptory  mandamus. 

Commonwealth  ex  rel.  Penitentiary  v,  Floyd,  tupra^  342 ;  Larimer  v.  Pitt 
Township,  supra,  353 ;  Evans  v,  Pittsburgh,  supra,  435  ;  Loute  v.  Allegheny 
Coanty,  supra,  411 ;  Commonwealth  ex  rel.  Coon  v.  Floyd,  infra,  422. 


Digitized  by  LjOOQiC 


422  COMMONWEALTH  v.  FLOYD. 

In  the  Common  Pleas  of  Allegheny  County. 

Commonwealth    ex    rbl.  Coon  v.  Floyd,  Treasurer  op 
Allegheny  County. 

(Vol.  X.,  p.  273.     1863.) 

1.  Writs  of  ezecQtion  issaed  bj  the  United  States  Circuit  Court,  under  the 
6th  section  of  the  Act  of  15th  April,  1834  (adopted  as  a  rale  of  practice  in 
said  conrt)  and  served  upon  the  treasurer  of  Allegheny  county  neither  bind 
the  money  of  the  county  in  his  hands,  nor  restrain  him  from  paying  it  out 
to  any  person  demanding  the  same  on  a  proper  warrant. 

2.  The  only  mode  of  paying  demands  against  a  county  is  by  warrants  drawn 
by  the  commissioners  on  the  treasurer. 

3.  Only  unappropriated  moneys  of  the  county  should  be  applied  by  the  com- 
missioners to  the  payment  of  judgments  or  executions. 

4.  The  annual  estimate  by  the  commissioners,  of  the  probable  expenses  of 
the  county  for  the  ensuing  year,  is  an  appropriation  of  the  money  which 
may  be  collected,  for  the  specific  purpose  for  which  it  was  leyied  and  col- 
lected. 

5.  Mandamus  is  the  proper  remedy  against  a  county  treasurer,  when  he  im- 
properly refuses  to  pay  warrants  drawn  on  him  by  the  commissioners. 

BuLE  for  mandamus. . 

S.  S.  Q-eyeTy  for  the  relator. 

John  P.  Penney^  for  the  respondent. 

The  facts  are  set  out  in  the  opinion  of  the  court,  which  was 
delivered  February  14,  1863,  by 

Stowe,  a.  J. — David  R.  Coon,  on  the  25th  of  October,  1862, 
filed  his  petition  in  the  Court  of  Common  Pleas,  setting  forth : 
That  he  had  been  summoned  by  the  sheriff  of  the  county  to  at- 
tend the  Court  of  Common  Pleas  as  a  Juror  on  the  first  Monday 
of  May,  1862 ;  that  in  pursuance  there(^  he  attended  as  a  juror 
in  said  court  for  the  space  of  twelve  days,  and  that  in  ac- 
cordance with  the  tenth  section  of  the  Act  of  Assembly  of  1861, 
entitled  '^  An  act  relating  to  Allegheny  county,"  his  fees  as  such 
juror  were  ascertained  to  be  $12  62;  which  was  duly  certified 
by  the  clerk  of  courts  to  the  commissioners,  after  having  been 
duly  sworn  to  before  the  controller ;  that  on  the  20th  of  May, 
1862,  two  of  the  commissioners  issued  their  warrant,  directed  to 
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the  treasurer  of  the  county,  directing  him  to  pay  to  petitioner 
or  bearer,  for  his  fees  as  juror,  $12  62,  or  credit  the  same  on 
any  debts  due  by  said  petitioner  to  the  county,  which  warrant 
was  countersigned  by  Henry  Lambert,  controller. 

That  on  the  8th  October,  1862,  petitioner  presented  said  war- 
rant to  the  treaflurer  for  paynjent,  and  was  refused  the  money, 
although  there  was  more  than  sufficient  money  in  the  treasury 
to  pay  the  same,  the  treasurer  alleging  that  special  fi.fa.*s  had 
been  issued  by  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  on  judgments  obtained 
against  Allegheny  county  on  certain  bonds  given  to  railroad 
companies  by  the  county.  Petitioner  then  prayed  a  rule  on  the 
treasurer  to  show  cause  why  a  mandamus  should  not  issue  to 
compel  him  to  pay  the  said  warrant  for  juror's  fees. 

The  same  day  a  rule  was  granted  as  prayed  for,  returnable  on 
the  15th  of  November,  1862,  at  which  time  an  argument  was 
heard,  and  upon  consideration,  notice  was  ordered  to  be  given  to 
the  creditors  whose  writs  of  fi.  fa.  had  been  served  on  the  trea- 
surer, or  their  attorneys,  of  the  application  for  the  mandamus, 
that  they  might  show  cause,  if  any  they  had,  why  the  same 
should  not  be  issued  as  prayed  for. 

Notice  was  then  served  as  directed  and  received  by  the  attor- 
neys for  the  several  parties,  under  protest,  but  not  one  of  them 
appeared  to  intervene  or  show  cause  against  the  application. 

The  treasurer  filed  his  answer,  admitting  the  allegations  in  the 
petition,  and  stating  as  his  reason  for  not  paying  the  warrant, 
'^  That  attachments  had  previously  been  issued  out  of  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania, and  served  on  him,  which  were  in  the  nature  of  special 
fi.  fa.*8y  and  commanded  him  to  pay  out  of  any  moneys  of  the 
county  unappropriated  in  his  hands,  large  sums  of  money ;  in 
fact  much  more  than  the  whole  amount  of  moneys  received  by 
him,  or  in  his  hands  since  the  service  of  said  writs :  that  said 
writs  were  issued  against  the  county  for  interest  due  on  railroad 
bonds  given  by  the  county :  that  a  special  tax  had  been  levied 
but  very  little  paid  in  as  yet,  not  nearly  sufficient  to  pay  the 
executions,  and  that  it  is  claimed  said  writs  are  entitled  to  pre- 
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cedence  and  must  be  paid  out  of  the  moneys  in  the  hands  of  the 
treasurer." 

The  petition  and  answer  raise  the  question  whether  all  the 
money  in  the  hands  of  the  treasurer  must  be  held  for  the  execu- 
tions of  attaching  creditors,  under  the  exigency  of  the  writs ; 
whether  the  fees  of  jurors  should  be  paid,  notwithstanding  the 
writs  of  fi,  fa.  J  and  the  fact  that  there  is  not  sufficient  money  in 
the  treasury  to  pay  them  alone ;  much  less,  both  them  and  the 
warrant  held  by  petitioner. 

The  various  writs  of  execution  specified  in  the  answer  of  the 
treasurer  of  the  county,  were  issued  by  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania  (by 
virtue  of  a  rule  of  that  court),  under  the  6th  section  of  the  Act 
of  15th  of  April,  1834,  Pamph.  L.  588,  which  is  as  follows : 

^'  If  a  judgment  shall  be  obtained  against  a  county  in  any 
action  or  proceeding,  the  party  entitled  to  the  benefit  of  such 
judgment  may  have  execution  thereof,  as  follows,  and  not  other- 
wise, viz. :  It  shall  be  lawful  for  the  court  in  which  such  judg- 
ment shall  be  obtained,  to  issue  a  writ  commanding  the  commis- 
sioners of  the  county  to  cause  the  amount  thereof,  with  interest 
and  costs,  to  be  paid  to  the  party  entitled  to  the  benefit  of  judg- 
ment out  of  any  moneys  unappropriated  of  such  county ;  or,  if 
there  be  no  such  moneys,  out  of  the  first  moneys  that  shall  be 
received  for  the  use  of  the  county,  and  to  enforce  obedience  to 
such  writ  by  attachment." 

This  act  was  evidently  intended  to  reduce  to  a  certainty  the 
doubts  which  existed  as  to  the  corporate  character  of  a  county, 
and  to  establish  a  uniform  practice  in  reference  to  actions  in 
which  it  might  be  a  party,  and  introducing  a  new  process  of  exe- 
cution, and  with  others  passed  at  the  same  session  of  the  legisla- 
ture, forms  a  complete  system  of  county  government. 

Prior  to  the  act  it  was  settled  that  no  corporate  property  could 
be  sold  on  an  execution  against  the  county,  and  the  proper  and 
usual  (perhaps  only)  remedy  was  for  a  party  who  had  a  claim,  or 
bad  obtained  a  judgment  against  the  county,  to  apply  to  court 
for  a  mandamus  to  compel  the  commissioners  to  draw  their  order 
on  the  treasurer  for  the  amount :  4  S.  &  B.  443,  in  which  case 
as  such  a  writ  was  discretionary  in  the  court,  if  they  deemed  the 
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case  a  proper  one  for  their  interference,  they  would  grant  it,  but 
even  then,  if  there  was  no  money  in  the  treasury  applicable  to 
the  claim,  the  treasurer  would  refuse  to  pay,  and  the  creditor 
would  be  in  no  better  condition  than  before :  Price  v.  County 
Commissioners,  1  Whart.  3;  Commonwealth  v.  Commissioners 
of  Lancaster  County,  6  Binn.  5. 

This  act,  however,  has  changed  the  manner  of  proceeding 
where  a  judgment  has  been  obtained,  and  gives,  as  a  matter  of 
right,  in  such  case,  a  mandatory  writ  of  execution,  directed  to 
the  commissioners,  requiring  them  to  cause  the  judgment  and 
costs  to  be  paid,  &c.,  as  already  mentioned,  and  making  it  their 
duty,  under  pain  of  attachment,  to  make  provision  for  the  pay- 
ment of  the  claim. 

If  they  draw  their  warrant  on  the  treasurer  and  deliver  it  to 
the  creditor,  entitled  to  the  benefit  of  the  judgment,  or  his  attor- 
ney or  agent,  he  may  then  make  demand  of  the  treasurer  for  pay- 
ment, but  till  such  warrant  issues,  the  treasurer  is  not  bound, 
nor  has  he  the  legal  right  to  pay  to  the  creditor  one  cent  of  the 
money  belonging  to  the  county. 

Knox,  J.,  in  Luzerne  County  v.  Day,  11  Harris  141,  says : 
**  The  financial  interests  of  a  county  are  under  the  supervision 
and  control  of  the  county  commissioners,  who  are  required  to  pay 
all  legal  demands  against  the  county  by  warrants,  drawn  by  them 
on  the  county  treasurer.  This  is  the  only  mode  of  payment 
known  to  the  law." 

No  Act  of  Assembly  provides  for  the  service  of  the  writs  of 
execution,  to  be  issued  on  judgments  against  counties,  upon  the 
treasurer ;  but,  on  the  contrary,  the  act  cited  requires  the  execu- 
tion to  be  issued  to  the  commissioners,  and  not  otherwise,  and 
therefore  the  writs  mentioned  in  the  treasurer's  answer,  as  having 
been  served  upon  him  have  no  legal  or  binding  effect  whatever, 
and  in  no  wise  restrain  him  from  paying  out  the  money  of  the 
county  in  his  hands,  to  such  persons  as  may  demand  payment  of 
any  legal  warrant  or  order  directed  by  the  commissioners  to  him. 

The  only  semblance  of  legal  authority  for  such  a  proceeding, 
emanating  from  any  of  the  courts  in  Pennsylvania,  seems  to  be 
the  case  of  Monaghan  v.  The  City  of  Philadelphia,  4  Casey  207, 
where  Justice  Enox,  in  a  case  which  simply  raised  the  question 
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of  tho  regularity  of  an  ordinary  writ  o{  fieri  facias  in  a  jndgment 
against  the  city,  and  whether  or  not  it  should  be  set  aside,  says : 
That  an  execution  against  the  city  of  Philadelphia  should  be  is- 
sued to  the  city  treasurer,  and  gives  as  the  reason,  that  there  are 
no  commissioners  to  whom  to  issue  it. 

Even  assuming  such  to  be  a  correct  construction  and  applica- 
tion of  the  statute,  it  does  not  touch  the  question  raised  here, 
and  the  answer  of  the  treasurer,  setting  up  the  service  of  the 
various  writs  of  execution  issued  by  the  United  States  Court 
upon  him  as  a  reason  for  not  paying  the  warrant  held  by  the  re- 
lator, shows  no  legal  cause  for  so  doing. 

This  disposes  of  the  only  matter  discussed  in  the  argument, 
but  the  public  interests  seem  to  require  an  examination  of  the 
main  question  involved  in  the  controversy  between  the  county 
and  her  judgment  creditors,  to  wit:  Whether  the  commissioners 
are  legally  bound  to  apply  the  moneys  of  the  county  in  the 
treasury,  levied  and  collected  for  ordinary  county  purposes — not 
including  debts  for  which  judgments  have  been  obtained  and 
executions  issued — to  the  payment  of  those  debts.  The  act 
already  referred  to  provides  that  the  commissioners  ^^  shall  cause 
the  judgments,  &c.,  to  be  paid  out  of  any  moneys  unappropriated 
of  the  county,  or  if  there  be  no  such  moneys,  out  of  the  first 
moneys  that  shall  be  received  for  the  use  of  the  county.*'  The 
phraseology  of  the  latter  part  of  the  preceding  sentence  is  some- 
what ambiguous,  but  will  fairly  and  naturally  bear  the  construc- 
tion of  ^^  first  unappropriated  moneys,"  and  it  is  palpal)le  that 
the  reasons  which  induced  the  legislature  to  exempt  money  ap- 
propriated in  the  hands  of  the  treasurer  at  the  time  of  the  ser- 
vice of  the  writ  on  the  commissioners,  apply  with  equal  force  to 
appropriated  moneys,  which  may  be  paid  into  the  treasury  the 
next  day  or  the  next  hour.  The  obvious  intent  was  not  to  allow 
moneys  appropriated  to  a  specific  purpose  to  be  diverted  to  pay 
judgments  or  executions.  This  becomes  still  more  apparent 
upon  the  examination  of  the  Act  of  15th  April,  1834,  which  is 
^^pari  materia"  with  the  former  and  makes  it  an  entire  system 
of  county  government.  It  provides  "  That  the  commissioners 
shall,  at  their  first  annual  meeting  after  the  general  election 
every  year,  proceed  to  make  an  estimate  of  the  probable  expense 
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of  the  county  for  the  ensuing  year"  for  the  purpose  of  providing 
for  its  payment  by  the  levy  of  taxes. 

This  involved  the  examination  of  the  sums  necessary  for  the 
several  purposes  for  which  money  was  to  be  raised,  such  as  ex- 
penses of  jurors,  officers  of  the  court,  jail,  poor,  Jcc,  &c. ;  and  an 
estimate  for  each  precisely  in  the  same  manner  as  is  done  by  the 
legislature  in  the  appropriation  for  the  expenses  of  the  state 
government,  and  after  which  it  was  evidently  framed. 

This  estimate  fixed  the  amounts  and  purposes  for  which  money 
was  to  be  raised  and  was  "  ip9o  faetOy'  an  appropriation  of  it  when 
it  should  be  received  by  the  county,  to  the  purposes  designated. 
But  what  was  left  to  inference  and  construction  by  the  Act  of 
1834,  was  specifically  enacted  by  the  Act  of  16th  May,  1857. 
The  first  section  of  that  act  provides,  "when  any  moneys  shall 
have  been  or  may  hereafter  be  collected  by  law  in  any  city, 
county  or  township,  for  any  special  purpose,  and  paid  into  the 
hands  of  the  treasurer  of  such  city,  county  or  township,  it  shall 
be  unlawful  for  such  treasurer  to  apply  such  moneys,  or  any  part 
thereof,  to  any  other  purpose  than  that  for  which  such  moneys 
shall  have  been  collected,  and  every  such  misapplication  shall 
be  held  and  deemed  to  be  a  misdemeanor,  &c." 

It  is  certainly  not  very  reasonable  to  suppose  that  a  statute 
will  be  so  construed  as  to  give  a  court  a  right  to  compel  the 
treasurer  to  do  that,  which  if  he  did,  would  be  a  direct  violation 
of  his  declared  duty,  and  subject  him  to  fine  and  imprisonment. 
Yet  to  such  conclusion  would  the  doctrine  contended  for  by  those 
who  demand  the  moneys  in  the  treasury  on  their  writs  of  execu- 
tion drive  us. 

On  the  other  hand,  the  view  taken  by  this  court  renders  the 
whole  method  of  proceeding  to  recover  the  amounts  of  judgments 
against  the  county,  simple  and  clear.  Each  year  the  commissioners 
are  bound,  under  the  acts  mentioned,  to  make  an  estimate  of  all 
the  probable  expenses  of  the  county  for  the  ensuing  year,  and  it  is 
their  duty  to  include  in  their  calculations  all  the  debts  they  know  to 
be  due,  or  that  will  become  due,  during  the  year  and  such  as  they 
deem  probable.  When  the  estimate  is  made,  it  is  their  duty  to  levy 
and  have  collected  sufficient  moneys  to  pay  them  all,  and  to 
apply  or  to  see  to  the  application  to  each  subject  matter  of  in- 
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debtednesfl  or  expense,  the  moneys  collected  for  that  purpose  and 
none  other,  except  where  an  unprovided  for  execution  comes 
upon  the  county,  the  commissioners  are  to  apply  to  its  payment 
whatever  surplus  moneys  may  remain  in  the  treasury  after  paying 
all  that  was  needed  for  the  several  objects  and  purposes  for  which 
estimates  and  appropriations  had  been  made,  and  then  make  pro- 
vision in  the  next  annual  estimate  and  appropriations  for  what- 
ever may  be  necessary  to  satisfy  the  judgment,  and  levy  and 
collect  sufficient  money  to  pay  it. 

This  would  secure  the  payment  of  every  judgment  in  two 
years,  without  interfering  with  the  funds  necessary  to  carry  on 
the  affairs  of  the  county. 

Even  if  this  construction  of  the  act  referred  to  were  doubtful, 
the  Acts  of  1st  May,  1861  and  8th  April,  1862,  relating  to  Alle- 
gheny county,  would  of  themselves  relieve  from  all  difficulty  on 
the  subject. 

By  the  6th  section  of  the  Act  of  May,  1861,  it  becomes  the 
duty  of  the  controller  on  or  before  the  1st  day  of  February, 
'^annually  to  communicate  to  the  commissioners,  in  writing,  a 
detailed  estimate  of  the  receipts  and  expenditures  for  the  legiti- 
mate purposes  of  the  county  for  the  current  year,  including  inte- 
rest due  and  to  fall  due  on  all  lawful  debts  of  the  county  bearing 
interest,  and  the  commissioners  shall  not,  by  contract  or  other- 
wise, increase  the  expenses  of  the  county,  in  any  one  year,  to  an 
amount  beyond  the  taxes  assessed  as  aforesaid  for  said  year." 

If  we  construe  the  word  "  expenses  "  in  its  natural  sense  of 
laying  out  or  disbursement  of  money,  as  well  as  incurring 
liability,  we  have  in  this  act  a  positive  prohibition  of  paying 
money  out  of  the  treasury  and  incurring  liability  in  any  way  to 
a  greater  amount  than  the  estimate  and  assessment  for  the  year, 
and  also,  by  strong  implication,  a  prohibition  of  the  payment  of 
money  to  any  object,  except  one  for  which  it  had  been  levied  and 
collected,  and  the  doing  of  which  was,  as  we  have  already  seen, 
made  a  penal  offence  by  the  Act  of  the  16th  May,  1857. 

The  Act  of  the  8th  April,  1862,  again  affirms  this  view,  and 
directs  that  the  controller's  estimate  under  the  Act  of  let  May, 
1861,  when  approved  by  the  commissioners  and  they  shall  have 
fixed  the  rate  of  taxation  sufficient  to  meet  the  expenditure 
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<^  sball  remain  and  stand  as  appropriations,  and  no  transfer  shall 
be  made,  unless  in  case  of  absolute  necessity,  and  bj  the  consent 
of  the  controller  and  commissioners,  in  writing,  filed  of  record/' 

As  already  stated,  the  various  Acts  of  Assembly,  taken  to- 
gether, give  a  complete  system,  in  which,  in  this  county,  as  now 
arranged,  it  would  be  very  hard  to  point  out  any  very  serious  de- 
fect, so  far  as  the  management  and  control  of  our  county  expen- 
ditures and  its  general  fiscal  operations  are  concerned. 

While  this  construction  makes  ample  provision  for  the  payment 
of  all  legitimate  claims  against  the  county  within  a  reasonable 
time,  it  at  the  same  time,  prevents  any  money  being  paid  out  until 
a  proper  warrant  is  drawn  by  the  commissioners  on  the  treas- 
urer for  that  purpose,  and  also  the  application  of  the  moneys  in 
the  treasury  to  any  other  objects  than  those  included  in  the  de- 
tailed estimate,  or  in  other  amounts  than  as  specified  in  the  same, 
except  in  the  case  of  a  transfer  by  the  controller  and  commis- 
sioners, as  provided  by  the  Act  of  1862,  when  an  absolute  neces- 
sity, of  which  they  are  the  sole  judges,  may  arise. 

I  am,  therefore,  of  opinion  that  neither  the  commissioners  nor 
the  commissioners  and  controller  are  bound,  even  when  an  exe- 
cution, under  the  Act  of  1884,  has  been  regularly  served  on 
them,  to  cause  the  same  to  be  paid  out  of  the  moneys  of  the 
county,  until  the  amount  of  it  has  been  included  in  the  estimates 
and  appropriations  provided  for  by  the  Acts  of  Assembly,  and 
money  for  the  specific  purpose  has  been  duly  collected,  except 
only  where  there  should  happen  to  be  a  surplus  in  the  treasury, 
after  paying  the  various  appropriations  for  the  year. 

As  the  decisions  of  the  state  courts  and  those  of  the  Circuit 
Court  for  the  Western  District  of  Pennsylvania,  upon  the  main 
questions  discussed  in  this  case,  have  been  at  variance,  and  in 
some  respects  directly  opposed,  I  have  thought  best  to  examine 
these  questions  solely  upon  the  Acts  of  Assembly  themselves, 
and  to  form  my  opinion  from  the  clear  intent  of  them  alone,  ex 
viceribiis  8ui8y  without  referring  to  the  views  heretofore  ex- 
pressed by  any  judge,  or  even  to  the  public  policy  and  necessity 
which  (were  the  case  a  doubtful  one  they  would  force  me  to  the 
same  conclusion)  would  constrain  courts  of  justice  to  construe  the 
statutes  so  as,  without  doing  violence  to  their  plain  language  and 
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meaning,  to  best  advance  the  general  welfare  and  protect  tbe 
rights  of  the  people,  rather  than  to  so  interpret  them  as  to  en^ 
tirel J  destroy  our  local  government  and  subvert  the  purposes  for 
which  it  was  established. 

Although  not  mentioned  upon  the  argument  in  the  case,  it  has 
been  suggested  that  admitting  the  answer  of  the  treasurer  shows 
no  good  cause  for  his  refusal  to  pay  the  warrant  in  question, 
still  the  relator  has  no  right  to  the  remedy  prayed  for ;  that  he 
has  a  specific  right,  and  also  a  specific  legal  remedy,  and  that  he 
must  therefore  pursue  that  legal  remedy.  If  he  has  a  clear  and 
sufficient  remedy  at  law,  the  objection  is  well  taken :  Common- 
wealth V.  Rosseter,  2  Binn.  262 ;  Commonwealth  v.  Canal  Com- 
missioners, 2  Penna.  R.  618 ;  Drexel  v.  Man,  6  W.  &  S.  386. 

But  according  to  the  views  already  expressed,  the  relator  is 
without  any  available  remedy  at  law,  and  a  suit  and  judgment 
against  the  county,  with  writs  of  execution  under  the  Act  of 
1834,  would  put  him  in  no  better  position  than  he  now  is.  The 
treasurer  is  bound  to  pay  the  order  of  the  commissioners  on  him, 
if  he  has  the  money,  raised  for  that  purpose,  to  pay  it  with,  and 
if  he  refuses,  the  only  remedy  is  mandamus. 

Judge  Mellon  concurred  verbally  in  the  foregoing  opinion. 

The  following  opinion  in  the  same  case,  concurring  also  in 
substance  with  Judge  Stowe,  was,  on  the  23d  of  February, 
filed  by 

Sterrktt,  p.  J. — This  is  a  rule  on  the  county  treasurer,  to 
show  cause  why  a  mandamus  should  not  be  issued  to  enforce  the 
payment  of  a  warrant,  dated  May  20,  1862,  drawn  by  the  com- 
missioners and  countersigned  by  the  controller,  in  favor  of  the 
relator,  for  his  daily  pay  and  mileage  as  a  juror  in  this  court  at 
the  last  March  Term. 

There  is  no  question  as  to  the  validity  of  the  warrant.  It  was 
presented  to  the  treasurer,  on  the  8th  of  October  last,  and  pay- 
ment refused  for  the  reason  set  forth  in  his  answer,  viz. :  ^'  Be- 
cause attachments  had  previously  been  issued  out  of  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania, and  served  upon  him,  which  writs  were  in  the  nature  of 
special^. /a. '«,  and  commanded  the  respondent  to  pay  out  of  any 
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moneys  of  the  county  unappropriated,  large  sums  of  money — 
much  more  than  the  whole  amount  of  money  received  by  him  or 
in  his  hands  since  the  service  of  said  writs.  That  the  said 
writs  were  issued  upon  judgments,  obtained  against  the  county 
of  Allegheny,  for  interest  due  upon  bonds,  issued  by  said  county 
to  sundry  railroad  companies.  That  a  special  tax  has  been 
levied  by  the  proper  authorities  for  the  payment  of  all  interest 
due  upon  said  bonds,  but  a  very  small  sum  has  yet  been  paid  to 
this  respondent  on  account  of  said  tax,  and  not  near  sufficient  to 
pay  the  amount  of  said  writs ;  and  it  is  claimed  that  the  said  writs 
are  entitled  in  law  to  precedence,  and  must  be  paid  out  of  the 
moneys  in  hands  of  your  respondent,  before  the  warrant  afore- 
said can  be  legally  paid  by  him,  although  the  said  moneys  have 
been,  levied  and  collected  for  the  general  purposes  of  the  county. 
The  respondent  for  these  reasons  has  declined  to  pay  said  war- 
rant," &c. 

On  the  argument  of  the  rule,  no  question  was  made  as  to 
whether  the  writ  of  mandamus  will  lie  in  such  a  case  as  the  pre- 
sent. For  reasons,  which  we  will  not  now  take  time  to  present 
fully,  we  are  of  opinion  that  it  does.  The  general  rule  of  law  is 
that  a  specific  legal  right  must  be  established,  as  well  as  the  want 
of  a  specific  legal  remedy.  The  writ  is  always  refused  where  the 
party  has  another  complete  remedy,  unless,  as  it  is  said  in  some 
cases,  the  remedy  is  extremely  tedious.  In  the  present  case  we 
think  a  clear  legal  right  is  shown,  as  well  as  the  want  of  an  ade- 
quate remedy.  The  relator  may  sue  and  obtain  judgment  against 
the  county,  and  then  proceed  against  the  commissioners  jn  the 
manner  prescribed  by  the  Act  of  1834,  but  this  process,  as  we 
shall  presently  notice,  would  not  reach  the  treasurer.  The  com- 
missioners may  exhaust  their  power  in  endeavoring  to  obey  the 
writ — they  may  cause  the  necessary  funds  to  be  collected  and 
deposited  in  the  treasury,  and  draw  their  warrant  on  the  treas- 
urer for  the  amount  of  the  judgments  and  costs,  yet,  still  the 
treasurer,  as  he  does  now,  may  refuse  to  pay  the  same. 

The  Act  of  April  14,  1834,  section  137,  provides  that  "  every 
person  who  shall  serve  or  attend  as  a  juror,  in  any  court,  shall 
be  entitled  to  receive  from  the  treasurer  of  the  county,  upon  a 
warrant  drawn  by  the  commissioners  thereof,  one  dollar  for  each 
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and  every  day's  service  or  attendance  as  aforesaid;  and  the 
Act  of  April  15,  1834,  makes  it  the  duty  of  the  treasurer 
to  pay  warrants  drawn  by  the  commissioners.  If  the  com- 
missioners have  drawn  their  warrant  for  the  jnror's  fees,  and 
have  provided  the  funds  necessary  to  pay  it,  what  more  can  they 
do?  When  such  a  warrant  is  presented,  it  is  the  plain  duty  of 
the  treasurer  to  pay  it,  if  the  funds  for  that  purpose  have  been 
provided.  His  act  in  so  doing  is  purely  ministerial,  and  the 
performance  of  it,  if  refused,  should  be  enforced  by  mandamus. 
A  principle  somewhat  similar  was  recognised  in  The  Common- 
wealth V.  Johnston  et  al.,  2  Binn.  275,  and  also  in  Kendall  v. 
United  States,  12  Peters  524. 

The  question  then  raised  by  the  petition  and  answer,  is  whether 
the  money  in  the  treasurer's  hands  must  be  applied  to  the  man- 
datory writs  of  the  Circuit  Court,  to  the  exclusion  of  the  relator's 
warrant. 

The  principles  involved  are  similar  to  those  presented  in  the 
case  of  Commonwealth  ex  rol.  Western  State  Penitentiary  v. 
Floyd,  decided  by  this  court  {supraj  342),  and  a  referrence  to 
some  of  the  views  there  expressed  would  be  sufficient  for  our 
present  purpose,  but  as  the  question  is  one  of  more  than  usual 
importance,  we  will  briefly  notice  a  few  of  the  reasons  that  have 
influenced  our  judgment  in  this  case. 

First — The  process  against  the  treasurer,  under  which  the 
judgment  creditors  are  alleged  to  claim  the  fund,  is  without 
authority  of  law.  There  is  no  law  authorizing  such  process 
against  the  county  treasurer.  The  mandatory  writs  in  question 
were  issued  under  and  by  virtue  of  a  rule  of  the  Circuit  Court, 
adopting  as  part  of  its  civil  process  the  sixth  and  seventh  sections 
of  our  act  in  relation  to  actions  by  and  against  counties  and 
townships,  approved  April  16th,  1834.  (Beeson's  Court  Rules 
284.)  We  must  therefore  look  to  the  act  for  the  authority 
claimed.  It  is  not  pretended  that  any  other  authority  exists. 
What  then  are  provisions  of  the  act  thus  adopted  as  part  of  the 
civil  process  of  the  Circuit  Court.  It  provides  that  a  party  en- 
titled to  the  benefit  of  a  judgment  obtained  against  a  county," 
shall  have  execution  thereof,  as  follows  and  not  otherwise,"  viz: 
''  It  shall  be  lawful  for  the  court  in  which  such  judgment  shall 
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be  obtained,  to  issue  thereon  a  writ  commanding  the  commis- 
sioners of  the  county  to  cause  the  amount  thereof  with  interest 
and  costs,  to  be  paid  to  the  party  entitled  to  the  benefit  of  such 
judgment  out  of  any  moneys  unappropriated  of  such  county,  and 
if  there  be  no  such  moneys,  out  of  the  first  money  that  shall  be 
received  for  the  use  of  said  county,  and  to  enforce  obedience  to 
such  writ  by  attachment/*  (Purdon  172.)  "  The  court  is  author- 
ized to  issue  a  writ  commanding  the  commissioners/'  not  the 
treasurer,  of  the  county  to  cause  the  amount  to  be  paid.  The 
creditor  shall  have  execution  of  his  ^judgment  in  the  manner 
specifically  pointed  out  by  the  act,  ''and  not  otherwise."  The 
commissioners  of  the  county  are  the  only  persons  to  whom  the 
act  authorizes  the  mandatory  writ  to  be  addressed.  So  far  as 
any  authority  is  given  by  the  act,  it  might  as  well  be  addressed 
to  the  sheriff,  or  to  the  president  of  any  of  our  banks,  as  to  the 
treasurer.  But,  it  is  suggested  that  the  treasurer  comes  within 
the  spirit  of  the  act,  and  therefore  the  writ  is  well  addressed  to 
him — a  very  common  and  a  very  lame  apology  for  what  may  be 
appropriately  called  judicial  legislation.  Why  invoke  the  spirit 
of  the  law  in  order  to  justify  a  writ  against  the  treasurer,  when 
the  law  itself  in  very  terms  declares  that  you  may  have  the  writ 
against  the  commissioners,  and  no  one  else  ?  When  the  remedy 
provided  is  so  specifically  pointed  out,  it  is  unnecessary  to  inquire 
what  else  may  or  may  not  be  embraced  within  its  spirit.  If  the 
legislature  had  intended  to  subject  the  treasurer  to  the  operation 
of  the  writ,  they  would  have  said  so,  and  if  the  act  is  defective, 
let  the  legislature  amend  it.  It  is  the  duty  of  courts  to  construe 
laws,  not  to  make  them. 

The  judiciary  and  legislative  departments  have  each  their  ap- 
propriate spheres,  and  the  one  should  not  encroach  upon  the  other* 

The  case  of  Monaghan  t;.  The  City  of  Philadelphia,  4  Casey 
207,  is  not  an  authority  against  this  construction  of  the  act.  The 
question  in  that  case  was  whether  an  ordinary  writ  of  fieri  facias 
against  the  city  could  be  sustained  or  not.  It  was  held  that  it 
could  not,  and  the  opinion  was  expressed  that  a  mandatory  writ 
would  be  the  proper  one,  but  this  expression  was  not  intended  to 
apply  in  the  case  of  a  county,  for  which,  as  we  have  already  seen, 
the  act  makes  full  and  specific  provision.' 

VOL.  II. — 2S 
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Second, — The  funds  claimed  to  be  held  by  the  writs  of  the 
Circuit  Court  are  not  ^^  moneys  unappropriated  of  the  county," 
and  therefore  not  subject  to  those  writs.  The  6th  section  of  the 
Act  of  May  1,  1861,  entitled  ^^An  Act  relating  to  Allegheny 
county,"  Pamph.  L.  451,  requires  the  controller,  on  or  before  the 
first  day  of  February,  annually,  to  submit  to  the  commissioners 
in  writing,  a  detailed  estimate  of  the  expenditures  for  the  Inti- 
mate purposes  of  the  county  for  the  current  year,  and  the  com- 
mission^ers  are  required  to  act  upon  the  same  within  fifteen  days 
thereafter,  and  levy  a  tax  '^  sufficient  to  meet  the  said  expendi- 
tures." The  same  section  prohibits  the  commissioners  from  in- 
creasing, by  contract  or  otherwise,  the  expenses  of  the  county 
beyond  the  taxes  so  assessed.  In  accordance  with  this  provision 
of  the  act,  the  controller,  on  the  first  day  of  February,  1862, 
laid  before  the  commissioners  a  detailed  estimate  of  expenditures 
for  the  current  year,  embracing  over  thirty  items,  among  which 
are  the  following,  viz : 

Expenses  of  District  Court,  including  jurors,  .  $9,800  00 
>«        "   Common  Pleas,  "        "        .     8,600  GO 

"  «  Quarter  Sessions,  &c.,"  "  •  18,500  00 
«        "   Supreme  Court,  "        "        .        480  00 

Road  Damages, 2,500  00 

Within  the  time  prescribed,  the  Commissioners  assessed  a  tax  of 
five  mills  to  meet  all  these  items  of  expenditure,  amounting  in  all 
to  9 .  They  also  at  the  same  time  assessed  a  tax  of  twenty- 
seven  mills  to  pay  interest  on  railroad  bonds,  amounting  to  $ , 

as  estimated  by  the  controller,  and  also  three  mills  for  state  tax. 
These  several  assessments  were  made  for  the  purpose  of  meeting 
the  different  items  of  expenditure  specified  in  the  controller's 
estimate,  that  is  to  say,  the  assessment  of  three  mills  was  made 
for  the  express  purpose  of  paying  the  state  tax,  and  for  nothing 
else;  the  five  mills  for  the  express  purpose  of  defraying  the 
ordinary  current  expenses  of  the  county  government,  such  as  ex- 
penses of  the  jail,  prisoners  in  the  penitentiary,  house  of  refuge, 
court  expenses,  including  juror's  fees,  road  damages,  building 
and  repairing  bridges,  &c.,  &c.  It  may,  therefore,  with  the 
strictest  propriety  be  said  that  the  amounts  of  tax  thus  assessed 
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were  respectively  appropriated  to  the  several  objects  for  which 
the  assessments  were  made.  K  this  is  not  an  appropriation  we 
are  at  a  loss  to  know  what  it  shoald  be  called.  Standard  lexi- 
cographers tell  us  that  to  appropriate  is  to  set  apart  or  vote  a 
sum  of  money  for  particular  object. 

The  annual  appropriations  of  the  legislature  are  on  the  same 
principle.  An  estimate  of  the  various  receipts  and  expenditures 
of  the  state  government  is  made,  the  amount  required  for  each 
item  or  class  of  expenditures  is  fixed,  and  provision  is  ^ade  to 
raise  and  bring  into  the  treasury  sufficient  revenue  to  meet  the 
same..  The  legislature  regulates  the  amount  to  be  expended  for 
various  objects  during  the  current  year,  and  provides,  by  taxa- 
tion and  otherwise,  the  funds  necessary  to  meet  the  same.  The 
controller  and  county  commissioners  are  clothed  with  similar 
powers  in  respect  to  the  county  government.  The  controller 
estimates  and  fixes  the  amount  necessary  to  be  expended  for 
each  department  of  the  county  government,  and  the  commis- 
sioners assess  and  cause  to  be  collected  the  tax  necessary  to  meet 
the  same.  The  one  is  just  as  much  an  appropriation  as  the 
other. 

Again,  if  any  doubt  existed  on  the  subject,  it  is  entirely  re- 
moved by  the  9th  section  of  the  supplement  to  the  Act  of  May 
1,  1861,  which  requires  that  the  controller's  estimate  of  annual 
expenditures,  ^^when  approved  by  the  commissioners,  shall  be 
classified  in  detail,  under  the  heads  of  appropriation  for  the 
several  departments  of  the  county ;  and  after  the  commissioners 
have  fixed  such  rate  of  taxation  upon  the  taxable  property  of  the 
county  as  will  raise  a  sum  sufficient  to  meet  said  expenditures, 
then  the  said  estimated  amounts  shall  remain  and  stand  as  ap- 
propriations, numbered  regularly  for  each  of  said  departments ; 
and  no  transfer  from  one  appropriation  to  another  shall  be  made, 
unless  in  case  of  absolute  necessity  and  by  consent  of  the  con- 
troller and  commissioners,  in  writing,  filed  as  a  record."  May 
we  not,  therefore,  safely  conclude  that  the  funds  in  the  treasury, 
assessed  and  collected  for  the  express  purpose  of  paying  jurors 
and  other  necessary  current  expenses,  are  not  "  moneys  unap- 
propriated of  the  county,"  and  that,  consequently,  they  are  be- 
yond the  grasp  of  the  writs  in  question  ? 
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Third. — Apart  from  all  other  considerations,  a  sound  public 
policy  forbids  that  the  funds  necessary  to  defray  the  ordinary 
current  expenses  of  the  county,  should  be  withdrawn  from  the 
treasury  and  applied,  to  other  purposes.  It  is  by  means  of  the 
county  organization  and  government  that  the  Commonwealth,  in 
a  great  measure,  exercises  her  sovereign  powers.  Her  courts 
and  penal  institutions  are  in  a  very  great  degree  dependent  on 
the  county  organisations  for  their  efficiency.  Her  revenues  are 
mainly  collected  through  the  agency  of  the  county  authorities. 
In  short,  the  county  government  enters  so  largely  into,  and 
forms  such  an  essential  part  o^  the  state  government,  that  what- 
ever impedes  the  one,  must  necessarily  embarrass  the  other. 

The  public  necessity  and  welfare  transcend  everything  else. 
All  other  interests  are  necessarily  subservient.  And  this  is  the 
view  that  has  been  uniformly  taken  by  our  courts  in  every  case 
where  the  question  has  arisen  :  1  Whart.  8 ;  2  Id.  294.  These 
cases  both  arose  since  the  Act  of  1834.  They  were  both  rules 
for  mandamus  on  the  county  commissioners  to  draw  warrants  on 
the  treasurer.  In  the  first  case  the  commissioners  answer, 
'^  that  there  is  no  money  in  the  treasury  except  that  which  is 
wanted  to  defray  the  ordinary  and  current  expenses  of  the 
county."  The  Supreme  Court,  in  deciding  that  the  answer  was 
sufficient,  says,  ^'  we  should  probably  stop  the  wheels  of  govern- 
ment if  the  mandamus  were  allowed."  In  the  other  case  the 
answer  of  the  commissioners  is  ^^  that  there  is  no  money  in  the 
treasury,  which  is  not  wanted  to  defray  the  ordinary  current  ex- 
penses of  the  county,  and  that  there  is  not  sufficient  even  to  de- 
fray them."  Mr.  Justice  Sergeant,  in  delivering  the  opinion  of 
the  court,  sustaining  the  answer  and  refusing  the  mandamus, 
says,  ''the  county  commissioners  must  exercise  a  sound  and  just 
discretion  in  reserving  money  to  defray  the  current  expenses  of 
the  county,  because  they  are  of  the  first  importance  to  the  wel- 
fare of  the  public."  More  recently  the  same  principle  arose  in 
the  District  Court  of  this  county :  Larimer  v.  Pitt  Township, 
9upray  353.  In  that  case  a  mandamus  execution,  under  the  7th 
section  of  the  Act  of  1834,  was  issued  on  a  judgment  against  the 
township,  and  the  township  officers,  notwithstanding  the  writ, 
continued  to  apply  the  funds  of  the  township  to  the  support  of 
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the  poor  and  repairing  the  roads.  An  attachment  was  applied 
for,  and  Judge  Hepburn,  in  a  well  considered  opinion,  held  that 
the  township  oflScers  had  properly  discharged  their  duty  in  apply- 
ing the  funds  as  they  did,  and  that  the  mandatory  writ  would 
hold  nothing  but  the  surplus  that  might  remain,  after  defraying 
the  ordinary  and  necessary  expenses  of  the  township. 

The  uniform  policy  of  the  Commonwealth,  in  relation  to  her 
turnpikes,  railroads,  and  all  other  interests,  as  indicated  by  her 
legislation  and  the  decisions  of  her  courts,  has  been  based  upon 
the  same  principle,  and  we  feel  inclined  to  adhere  to  it,  unless 
the  court  of  last  resort  construes  the  law  otherwise.  The  idea  of 
locking  up  the  county  treasury  and  stopping  the  machinery  of 
government,  with  all  the  disastrous  consequences  that  must  ensue, 
is  a  modern  suggestion,  entirely  at  variance  with  the  policy  of  the 
government.  We  hope  that  the  treasurer  will  see  that  it  is  his 
duty  promptly  to  honor  warrants  drawn  for  the  necessary  current 
expenses  of  the  county,  as  long  as  there  are  funds  in  his  hands 
which  have  been  assessed  and  collected  for  that  purpose. 

Commonwealth  ez  rel.  Penitentiary  v,  Flojd,  supra,  342 ;  Larimer  v.  Pitt 
Township,  mpraj  353 ;  Evans  v.  Pittsburgh,  supra,  405  ;  Loute  v.  Allegheny 
County,  aupra,  411;  Commonwealth  ez  rel.  Mitchell  t;.  The  Commissioners, 
Mt^a,  417. 


In  the  United  States  District  Court  for  the  Western  District  of 
Pennsylvania.     In  Admiralty. 

United  States  v.  Steam  Towboat  Allegheny. 

(Vol.  X^  p.  216.     1863.) 

1.  After  seizare  hj  the  surrejor  or  collector  of  a  port  of  the  United  States,  a 
libel  is  filed  to  declare  the  forfeiture. 

2.  A  claimant  who  is  an  inhabitant  of  an  insnrrectionary  state,  takes  his 
status  fh>m  such  state. 

3.  Whether  his  capital  be  great  or  small,  it  contributes  to  swell  the  means  of 
resistance,  and  is  liable  to  confiscation. 

4.  Even  his  loyalty  will  not  protect  him,  because  being  an  integral  part  of  a 
state  in  rebellion,  he  is  treated  as  a  public  enemy. 

6.  New  Orleans  (the  residence  of  claimant)  haying  elected  members  of  Con- 
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^es8|  the  gorernment  of  the  state  of  Loaisiana  being  yet  under  the  control 
of  the  insargentB,  the  position  of  the  claimant  is  not  changed. 

6.  The  persons  "  exercising  the  fanctions  of  gOTemment"  there,  not  having 
disclaimed  the  acts  of  the  insurgents,  or  snppressed  the  insarrection,  the 
laws  of  the  United  States  haye  not  yet  been  fully  rindioated. 

7.  A  Tessel  owned  in  whole  or  in  part  by  a  resident  of  New  Orleans,  found  in 
any  other  port  of  the  United  States,  is  subject  to  condemnation. 

This  case  was  argued  by  WaUon  for  the  claimant,  and  (7ar- 
nahan.  United  States  District  Attorney,  for  the  Government. 

Opinion  of  the  court,  delivered  by 

McCanbless,  Dist.  J. — This  was  a  seizure  by  the  surveyor 
of  the  port  of  Pittsburgh,  under  the  provisions  of  the  Act  of 
Congress  of  the  18th  July,  1861.  The  libel  is  filed  upon  infor- 
mation of  the  United  States  district  attorney,  to  declare  a  for- 
feiture of  the  boat.  Robert  Watson,  a  citizen  and  inhabitant  of 
New  Orleans,  in  the  state  of  Louisiana,  is  the  owner  of  one- 
fourth  of  the  vessel,  the  residue  being  the  property  of  citizens  of 
Pennsylvania.  Louisiana  is  in  a  state  of  insurrection  against 
the  government  of  the  United  States. 

The  act  provides  that  if  the  insurgents  fail  to  disperse  by  the 
time  fixed  by  the  President,  atid  when  such  insurgents  claim  to 
act  under  the  authority  of  any  state,  or  states,  and  such  claim  is 
not  repudiated,  or  disclaimed  by  the  perrsons  exercising  the 
functions  of  government  in  such  state  or  states,  nor  such  insur- 
rection suppressed  in  such  state  or  states,  then  the  President 
shall  declare,  by  proclamation,  that  the  inhabitants  of  said  state^ 
or  parts  thereof,  are  in  a  state  of  insurrection  against  the  United 
States,  and  all  commercial  intercourse  between  them  and  the 
rest  of  the  United  States  shall  cease  and  be  unlawful,  so  long  as 
such  condition  of  hostility  shall  continue. 

It  is  further  provided,  that  any  ship  or  vessel,  belonging  in 
whole  or  in  part  to  any  citizen  or  inhabitant  of  a  state  or  part 
of  a  state,  so  in  a  state  of  insurrection,  found  at  sea  or  in  any 
port  of  the  rest  of  the  United  States,  shall  be  forfeited  to  the 
United  States. 

Independent  of  the  admitted  facts  of  this  case,  the  history  of 
this  wicked  rebellion,  of  which  we  have  judicial  knowledge, 
places  the  Louisiana  claimant  within  the  category  of  this  law. 
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Even  his  loyalty  will  not  protect  him,  for  his  capital,  whether  it 
be  great  or  small,  contributes  to  swell  the  means  of  resistance 
upon  the  part  of  the  insurgents.  Having  the  misfortune  to  be 
an  integral  part  of  an  insurrectionary  state,  he  takes  his  status 
from  it,  and  is  treated  as  a  public  enemy.  His  vessel  must 
therefore  be  condemned,  unless  we  can  sustain  the  defence  upon 
which  he  relies. 

It  is  contended  that  inasmuch  as  New  Orleans,  his  place  of 
residence,  is  now  in  possession  of  the  United  States,  and  its 
citizens  have  so  far  returned  to  their  allegiance  as  to  elect  mem- 
bers to  Congress,  the  reason  for  the  seizure  has  ceased,  and  the 
boat  should  be  released  from  the  custody  of  the  officers.  After 
much  reflection  the  court  cannot  concur  in  this  view  of  the  case. 

New  Orleans  was  captured  by  a  naval  and  military  force  under 
Commodore  Farragut  and  General  Butler,  and  its  possession  now 
is  a  military  occupation  by  the  army  of  the  United  States.  Its 
government  is  a  military  government ;  and  if,  for  a  single  day,  it 
shotild  be  divested  of  the  panoply  of  war,  surrounded  as  it  is  by 
the  public  enemy,  the  action  of  its  loyal  citizens  in  the  election 
of  national  representatives  would  be  repudiated  by  the  traitors 
within  its  municipal  limits.  Only  a  part  of  Louisianfli  is  in  pos- 
session of  the  United  States,  and  in  the  language  of  the  Act  of 
Congress,  ^^  the  persons  exercising  the  functions  of  government 
in  such  state  "  have  not  ^^  disclaimed  "  the  acts  of  the  insurgents, 
nor  has  "such  insurrection  been  suppressed  by  said  state." 
War,  with  all  its  tragic  incidents,  exist  there  yet,  and  the  whole 
power  of  this  great  nation  is  brought  into  activity,  to  restore  the 
constitutional  jurisdiction  of  the  United  States.  The  state  gov- 
ernment is  in  the  hands  of  the  confederates,  and  although  the 
national  forces  hold  its  capital,  its  principal  city,  and  a  large 
portion  of  its  territory,  the  laws  have  not  yet  been  fully  vin- 
dicated, nor  have  the  people  returned  to  their  allegiance. 

Although  by  law  we  are  bound  to  declare  a  sentence  of  for- 
feiture, the  Secretary  of  the  Treasury  has  power  to  relieve. 
And  as  we  are  satisfied  of  the  inflexible  loyalty  of  Robert  Wat- 
son, we  recommend  that  it  be  remitted  by  the  secretary  upon 
payment  of  costs.  Decree  accordingly. 
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In  the  United  State$  Oirenit  Court  far  the  Western  Di$triet  of 

Pennsylvania. 

United  States  ex  rel.  Henderson  v.  Wriqht. 

(Vol.  X.,  p.  306.     1863.) 

1.  As  decided  in  the  Tarner  GMe,  iupra,  3l0y  the  enlistment  of  minors  held  to 
be  illegal,  in  the  absence  of  the  consent  of  their  parents  or  guardians. 

2.  A  prisoner  of  war  paroled  bj  the  enemji  although  a  minor,  is  not  entitled 
to  his  discharge  until  after  his  exchange. 

3.  His  father's  claim  to  his  services  must  be  subordinated  to  the  public  exi- 
gency, to  the  higher  claims  of  the  nation. 

4.  The  parole  or  promise  given  by  the  son,  was  'for  his  good,  for  his  liberty, 
and  although  a  minor,  it  is  binding  upon  him,  independent  of  public  or 
political  reasons. 

5.  The  government  of  the  United  States,  from  motives  of  humanity,  have 
been  compelled  to  treat  the  present  rebellion  as  a  public  war,  and  to  apply 
to  it  the  rules  of  civilized  warfare. 

6.  Parols  given  by  prisoners  of  war  are  of  sacred  obligation,  and  the  national 
faith  is  pledged  for  their  fulfilment. 

7.  Cartels,  or  military  agreements,  for  the  exchange  of  prisoners,  made  by 
the  officer  in  command,  are  of  such  force,  under  the  law  of  nations,  that 
even  the  sovereign  cannot  annul  them. 

8.  Good  faith  and  humanity  ought  to  preside  over  the  execution  of  these 
compacts,  which  are  designed  to  mitigate  the  evils  of  war,  without  defeat- 
ing its  legitimate  purposes. 

9.  These  cartels  have  all  the  binding  power  of  treaties,  which,  under  the  6th 
article  of  the  Constitution  of  the  United  States,  are  a  part  of  the  supreme 
law  of  the  land. 

10.  When  the  minor  is  in  an  attitude  to  enable  the  government  to  comply 
with  the  cartel  of  their  military  officer,  and  the  minor  has  been  duly  ex- 
changed, the  rights  of  the  parent  will  be  properly  regarded. 

Thomas  J.  Keenan^  for  the  relator. 

Camahanj  for  the  government. 

The  following  opinion  of  the  court  was  delivered  by 
McOandlbss,  Dist.  J. — If  this  case  presented  the  single  qnestion 
as  to  the  irregularity  of  the  enlistment,  the  court  would  have  little 
difficulty  in  deciding  it.  The  fis^ct  of  minority  is  established,  and 
the  right  of  the  relator  to  the  services  of  his  son  is  admitted. 
But  grave  considerations  of  a  public  character  arise,  to  which  all 
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others  of  a  domestio  nature  must  be  subordinated.  The  proofs 
show  that  John  M.  Henderson  was  enlisted  in  the  month  of 
August,  1861,  in  the  11th  Pennsjlvania  regiment,  Ool.  Coulter; 
that  he  was  bom  on  the  4th  of  August,  1843,  and  at  the  date'  of 
his  enlistment  he  was  about  eighteen  years  of  age.  He  partici- 
pated with  this  gallant  regiment  in  the  battle  of  Fredericksburgfa^ 
was  taken  prisoner  by  the  enemy  in  that  bloody  engagement, 
was  removed  to  Richmond,  and  subsequently  paroled.  Upon 
his  arrival  within  the  United  States  lines,  he  was  ordered  to  Camp 
Parole,  at  Annapolis,  Maryland,  from  which  he  departed  without 
leave,  and  was  recently  arrested  by  a  provost-guard  near  his 
father's  residence,  in  Westmoreland  county.  It  appearing  also 
that  he  was  mustered  into  the  service,  without  the  consent,  and 
against  the  wishes  of  his  father,  he  would  be  entitled  to  his  dis- 
charge, but  for  the  reasons  which  the  court  will  briefly  proceed 
to  assign. 

The  country  is  at  war,  and  as  the  world  acknowledges,  ^^  the 
greatest  civil  war  known  to  the  history  of  the  human  race." 
Although  a  rebellion,  it  has  assumed  such  huge  dimensions, 
with  all  the  characteristics  of  a  public  war,  that  the  government 
have  been  compelled,  from  motives  of  humanity,  to  treat  it  as 
such  and  to  apply  to  it  the  rules  oT  civilized  warfare.  It  has 
also  been  so  recognised  by  the  highest  judicial  authority  of  the 
country.  As  the  Supreme  Court  of  the  United  States  says,  in 
that  great  opinion  recently  delivered  by  my  Brother  Grier,  in 
the  prize  cases,  "  The  parties  belligerent  in  a  public  war,  are  in- 
dependent nations.  But  it  is  not  necessary  to  constitute  war, 
that  both  parties  should  be  acknowledged  as  independent  nations 
or  sovereign  states.  A  war  may  exist  where  one.  of  the  belliger- 
ents claims  sovereign  rights  as  against  the  other,  who  claims  a 
right  to  renounce  their  allegiance,  and  are  in  rebellion  against 
their  sovereign. 

^^  Insurrection  against  a  government  may  or  may  not  culmi- 
nate in  an  organized  rebellion,  but  a  civil  war  always  begins  by 
insurrection  against  the  lawful  authority  of  the  government.  A 
civil  war  is  never  solemnly  declared,  it  becomes  such  by  its  acci- 
dents— ^the  number,  power,  and  organization  of  the  persons  who 
originate  and  carry  it  on.     When  the  party  in  rebellion  occupy 
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in  a  hostile  manner  a  certain  portion  of  territor  j,  haye  declared 
their  independence,  have  cast  off  their  allegiance,  have  organized 
armies,  having  commenced  hostilities  against  their  former  sover- 
eigD,  the  world  acknowledges  them  as  belligerents  and  the  eon* 
test  a  war.  Thej  claim  to  be  in  arms  to  establish  their  liberty 
and  independence,  in  order  to  become  a  sovereign  state,  while 
the  sovereign  party  treats  them  as  insurgents  and  rebels  who 
owe  allegiance  and  who  should  be  punished  with  death  for  their 
treason. 

^^  The  laws  of  war,  as  established  among  nations,  have  their 
foundation  in  reason,  and  all  tend  to  mitigate  the  cruelties  and 
misery  produced  by  the  scourge  of  war.  Hence  the  parties  to  a 
civil  war  usually  concede  to  each  other  belligerent  rights.  They 
exchange  prisoners,  and  adopt  the  other  courtesies  and  rules 
common  to  public  or  national  wars." 

Belligerent  rights,  then,  being  conceded  to  the  insurgents  by 
both  the  executive  and  judicial  departments  of  the  government, 
let  us  see  what  is  the  usage  and  practice  of  nations  as  established 
by  public  law  in  cases  of  prisoners  of  war. 

Savage  nations  put  them  to  death.  During  the  wars  of  the 
Middle  Ages  a  ransom  was  substituted.  Only  within  the  last 
century  or  two  was  the  mild  and  humane  system  of  exchange  in- 
troduced among  the  polished  nations  of  Christendom.  Mr. 
Wheaton  tells  us  in  his  volume  of  International  Law,  page  393, 
^^  that  cartels  for  the  mutual  exchange  of  prisoners  of  war  are 
regulated  by  special  convention  between  belligerent  states,  ac- 
cording to  their  respective  interest  and  views  of  policy. 

^^  Sometimes  prisoners  of  war  are  permitted,  by  capitulation, 
to  return  to  their  own  country,  upon  condition  not  to  serve  again 
during  the  war,  or  until  duly  exchanged.  Good  faith  and 
humanity  ought  to  preside  over  the  execution  of  these  compacts, 
which  are  designed  to  mitigate  the  evils  of  war,  without  defeating 
its  legitimate  purposes.  Breach  of  good  faith,  in  these  transac- 
tions, can  be  punished  only  by  withholding  from  the  party  guilty 
of  such  violation,  the  advantages  stipulated  by  the  cartel ;  or  in 
cases  which  may  be  supposed  to  warrant  such  a  resort,  by  re- 
prisals or  vindictive  retaliation." 

And  in  Yattel  354,  we  find  that  these  cartels,  or  military 
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agreements,  are  held  to  be  of  saered  and  of  publio  obligation.  A 
prisoner  released  on  his  parole  enjoys  the  comfort  of  passing  the 
time  of  his  captivity  in  his  own  country,  in  the  midst  of  his 
family,  and  the  party  who  have  released  him  rest  as  perfectly 
sure  of  him  as  if  they  had  him  confined  in  irons.  ^^  Such  prison- 
ers are  dismissed  on  their  parole,  bound  by  promise  not  to  carry 
arms  for  a  certain  time,  or  during  the  continuance  of  the  war. 
And  as  every  commander,  necessarily,  has  a  power  of  agreeing 
to  the  conditions  on  which  the  enemy  admits  his  surrender,  the 
engagements  entered  into  by  him,  for  saving  his  life  or  his  liberty, 
with  that  of  his  men,  are  valid,  as  being  made  within  the  limits 
of  his  powers,  and  his  sovereign  cannot  annul  them." 

It  follows  that  these  cartels  have  all  the  binding  power  of 
treaties,  which,  under  the  sixth  article  of  the  Constitution  of  the 
United  States,  are  a  part  of  the  supreme  law  of  the  land. 

This  young  man  made  a  promise,  for  the  fulfilment  of  which 
the  national  &ith  is  pledged.  It  must.be  redeemed,  or  the 
national  character  is  dishonored.  Under  the  law  of  nations,  the 
President  could  not  discharge  him  until  his  exchange,  and  what 
the  President  of  the  United  States  cannot  do,  will  not  be  assumed 
by  the  judiciary.  The  relator  must  yield  his  natural  and  domes- 
tic claims  to  the  public  exigency,  to  the  higher  claims  of  the  na- 
tion, and  when  his  son  is  in  an  attitude  to  enable  the  government 
to  comply  with  the  cartel  of  their  military  officer,  his  rights,  as 
a  parent,  will  be  properly  regarded.  This  may  save  his  son 
from  the  danger  of  immediate  execution,  should  he  in  future,  by 
his  rashness  or  misconduct,  fall  into  the  hands  of  the  enemy. 
The  parole  or  promise  he  gave  was  for  his  good,  for  his  liberty, 
and  although  a  minor,  it  is  binding  upon  him,  independent  of 
public  or  poUtical  reasons :  2  Kent  269.  As  the  regiment  in 
which  he  fought  was  one  of  the  most  distinguished  of  the  Penn- 
sylvania line,  and  as  this  court  is  of  opinion  he  is,  by  law,  enti- 
tled to  his  discharge,  after  exchange,  if  there  be  no  military  ac- 
cusation against  him,  we  refer  him  &vorably  to  the  Secretary  of 
War. 

John  M.  Henderson  is  remanded  to  the  custody  of  the  United 
States  Provost  Marshal,  to  be  returned  to  Camp  Parole,  Annapo- 
lis, Maryland,  there  to  await  the  orders  of  the  war  department 
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for  ezobange  as  a  prisoner  of  war,  and  the  relator  is  ordered  to 
pay  the  costs  of  this  writ. 

Turner's  GMe,  st^a^  3*70 ;  Galg^Uon's  Case,  n^a,  377 ;  Wendt's  Case,  ngwa, 
402  ;  Marklej's  Case,  iupra^  380. 


In  the  Supreme  Court  of  Pennsylvania. 
Commonwealth  ex  rel.  Brown  v.  Corey  &  Co. 

(Vol.  X.,  p.  393.     1863.) 

1.  Mandamus  is  a  proper  remedy  to  compel  the  builder  of  a  lateral  railroad 
to  permit  others  to  use  his  road,  under  the  prryisions  of  the  7th  section  of 
Act  5th  Maj,  1832 ;  nor  is  it  a  reason  for  excluding  a  transporter  fix>m  the 
use  of  such  road  that  he  maj  carry  his  tonnage  by  some  other  road,  nor 
that  his  cars  and  wagons  would  be  an  obstruction  to  the  business  of  the 
proprietor. 

2.  The  proprietor  of  a  lateral  railroad  is  bound  to  insert  or  suffer  others  to 
insert  the  necessary  switches,  sidings,  and  connections  to  get  cars  on  and 
off  the  main  track,  and  to  permit  cars,  whether  laden  or  empty,  to  pass  up 
and  down  the  road,  according  to  the  reasonable  rules  that  prerail  on  other 
railroads. 

3.  Mandamus  does  not  lie,  when  the  relator  who  seeks  to  transport  his  coal 
over  a  lateral  railroad  has  not  opened  or  mined  his  coal  or  offered  it  in 
cars  for  transportation.  If  this  has  been  caused  by  the  refusal  of  the  pro- 
prietor to  pass  the  relator's  empty  cars  into  his  mine,  such  refusal  forms 
the  matter  of  complaint;  for  he  has  an  undoubted  right  to  such  a  passage, 

.  and  if  the  proprietor  does  not  prescribe  reasonable  rules  for  its  exercise, 
the  court  will  prescribe  them. 

4.  The  transporter  has  no  right  to  use  the  incline  plane,  the  tipple,  or  schute, 
the  screens,  or  the  landing  of  the  proprietor  of  a  lateral  railroad,  as  these 
are  his  priyate  property. 

5.  When  such  transporter  has  provided  himself  with  a  landing  immediately 
aboye  that  of  the  proprietor  of  the  road,  he  must  approach  such  landing 
from  the  head  of  the  incline  plane  by  means  of  his  own  proyiding. 

Error  to  District  Court  of  Allegheny  county. 

Burgwm  ^  WoodSy  for  plaintiff  in  error. 

Penney  ^  Acheson^  contrd. 

The  opinion  of  the  court  was  delivered  at  Harrishurg,  May  6, 
1868,  by 
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WooDWABD,  J. — ^We  have  no  doubt  that  a  mandamus  will  lie, 
in  a  proper  case,  to  compel  the  builder  of  a  lateral  railroad  to 
permit  others  to  use  his  road,  under  the  provisions  of  the  Tth 
section  of  the  Lateral  Railroad  Law  of  5th  May,  1832,  and  no 
such  excuses,  as  some  of  those  set  up  bj  the  respondents  here, 
can  ever  be  available.  For  instance,  the  pendency  of  proceed- 
ings for  assessment  of  the  owner's  damages  through  whose  land 
the  road  is  laid,  is  no  reason  for  excluding  transporters  from 
use  of  the  road ;  nor  the  possibility  that  the  transporter  might 
convey  his  tonnage  by  some  other  route ;  nor  the  fact  that  his 
cars  and  wagons  would  be  an  obstruction  to  the  business  of  the 
proprietors  of  the  road.  The  law  intrusts  them  with  the  posses- 
sion and  government  of  a  public  highway,  and  entitles  them  to  a 
toll  of  four  cents  a  mile,  per  ton,  for  the  tonnage  they  carry  for 
others,  and  it  is  their  duty  to  afford  the  public  all  reasonable 
facilities  for  the  use  of  the  road.  They  are  bound  to  insert  or 
suifer  others  to  insert  the  necessary  switches,  sidings,  and  con- 
nections to  get  cars  on  and  off  of  the  main  track,  and  to  permit 
cars,  whether  empty  or  laden,  to  pass  up  and  down  the  road 
according  to  the  usual  and  reasonable  rules  that  prevail  on  other 
railroads. 

If  lateral  railroads  were  private  monopolies,  and  not,  what  they 
are,  public  highways,  the  law,  under  which  they  are  built,  could 
not  be  sustained  on  constitutional  grounds.  It  has  always  been 
held  to  be  constitutional,  because  it  took  private  property,  with 
compensation,  for  public  purposes. 

But  we  do  not  think  this  a  case  for  mandamus,  because  the 
return  sets  forth,  and  the  plaintiff's  detnurrer  admits,  that  he 
has  never  opened  or  mined  any  of  his  coal,  which  he  claims  a 
right  to  transport  on  this  road,  nor  prepared  it  in  any  manner 
for  transportation,  nor  ever  constructed  any  rooms,  partings, 
entries  or  approaches  by  which  he  can  bring  his  coal  to  the 
defendant's  road  for  transportation,  nor  has  he  at  any  time 
brought  to  said  road  any  coal  in  cars  or  vehicles  of  any  kind  or 
demanded  the  transportation  thereof.  These  facts,  admitted  of 
record,  are  very  substantial  reasons  for  denying  the  plaintiff  the 
extraordinary  writ  of  mandamus  at  present.  He  claims  to  trans- 
port nothing  but  coal  over  the  road,  and  as  yet  he  has  offered 
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none  for  transportation.  If  the  reason  be  that  he  has  not  been 
permitted  to  pass  his  empty  cars  oyer  the  road  into  his  mine, 
this  should  have  been  the  subject  of  his  complaint.  He  has  an 
undoubted  right  to  such  a  passage,  and  if  the  defendants  do  not 
prescribe  reasonable  rules  for  regulating  the  exercise  of  it,  the 
courts  will  prescribe  them. 

But  we  do  not  think  the  plaintiff  has  any  right  to  use  the 
incline  plane,  the  tipple,  or  schute,  the  screens,  or  the  landing 
of  the  defendants.  These  are  their  private  property  provided 
for  and  essential  to  their  own  business,  and  constitute,  in  no 
necessary  sense,  any  part  of  the  public  highway  to  the  use  of 
which  the  plaintiff  is  entitled.  It  is  shown  to  us  from  the  dia- 
grams, that  the  plaintiff  has  provided  himself  with  a  landing  on 
the  river  immediately  above*  that  of  the  defendants,  and  from  the 
head  of  their  plane  he  must  approach  his  own  landing  by  means 
of  his  own  providing. 

We  have  said  more  than  was  strictly  necessary  to  the  case,  in 
the  hope  that  when  the  respective  rights  of  the  parties  were 
pointed  out  to  them,  they  would  themselves  adjust  them,  on  the 
principles  of  good  neighborhood,  and  avoid  further  litigation. 

The  judgment  is  affirmed. 

See  Brown  v,  Peterson  &  Corey,  4  Wright  373  j  Brown  v,  Corey  ic  Peterson, 
7  Id.  495. 


In  the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  PenTisylvania.    In  Admiralty. 

Thb  United  States  v.  The  Steamboat  Science. 

(Vol.  XL,  p.  9.     18C3.) 

1.  The  first  section  of  the  Act  of  Congress  of  30th  of  August,  1852,  which 
provides  that  steam  vessels  carrying  passengers,  if  navigated  without  com- 
plying with  the  terms  of  this  act,  shall  be  subject  to  a  certain  penalty,  vis : 
a  fine  of  $500,  has  reference  only  to  those  provisions  of  the  act  which  pre- 
scribe what  is  necessary  in  order  to  obtain  a  license  to' carry  passengers. 

2.  Offences  committed  against  the  other  provisions  of  the  act,  and  which  og- 
cnr  after  the  vessel  is  fitted  out  and  licensed,  are  not  punishable  under  the 
first  section,  but  have  each  a  special  penalty  provided  for  them. 

3.  Therefore,  a  vessel  duly  licensed,  after  compliance  with  the  preliminary 
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requisites,  if  subsequently  navigated  without  having  on  board  "  a  compe- 
tent number  of  pilots/'  is  not  subject,  therefor,  to  the  penalty  of  the  first 
section  aforesaid. 

Appeal  from  the  decree  of  the  District  Court. 

This  was  a  libel  in  rem  upon  information  of  the  U.  S.  District 
Attorney,  against  the  steamboat  Science,  for  a  violation  of  the 
Act  of  Congress  of  the  8d  of  August,  1852,  which  provides  for 
the  better  security  of  the  lives  of  passengers  on  board  of  vessels 
propelled  in  whole  or  in  part  by  steam.  It  was  charged  that  the 
said  steamboat  did  carry  passengers  on  the  Ohio  river,  from  6al- 
lipolis  to  Pittsburgh,  and  from  Pittsburgh  to  Gallipolis  and  inter- 
vening places,  and  did  leave  the  ports  of  Pittsburgh  and  Gallipolis 
with  passengers  to  perform  her  said  voyages  without  a  complement 
of  pilots  duly  licensed  by  the  inspectors,  as  required  by  the  said 
Act  of  Congress,  and  did  perform  said  voyage  without  said  com- 
plement of  licensed  pilots;  and  it  is  further  charged  that  William 
Bono,  the  master  of  said  vessel,  who  is  not  a  licensed  pilot,  did 
perform  the  duties  of  one  of  the  pilots,  and  did  assist  in  navigating 
said  vessel  on  said  voyages. 

It  appeared  from  the  evidence,  that  in  the  month  of  April  last, 
this  boat,  commanded  by  William  Reno,  left  the  port  of  Pitts- 
burgh for  Gallipolis,  with  two  pilots,  and  that  at  Gallipolis,  one 
of  them  was  discharged  for  drunkenness;  that  the  other  pilot  and 
the  captain  navigated  the  boat  back  to  Pittsburgh,  and  on  their 
way  up  stopped  at  Mora  Castle,  to  procure  the  services  of  a  pilot, 
named  Stewart.  He  could  not  go,  but  told  the  captain  if  he 
would  call  on  his  way  down  he  would  enter  his  service.  On  his 
return,  Stewart  did  go  on  board,  and  with  Kerr,  the  other  regu- 
larly licensed  pilot,  took  the  boat  to  Portsmouth,  and  back  to 
Pittsburgh.  At  Pittsburgh,  Stewart  stated  that  his  license  was 
about  expiring,  and  that  he  would  have  to  go  to  Cincinnati  to  re- 
new it.  He  made  the  voyage  again  from  Pittsbugh  to  Gallipolis, 
and  back  to  Long  Bottom  or  Moro  Castle,  where  he  left  the  boat, 
and  failing  to  make  the  connection  with  her  either  at  Pittsburgh 
or  Moro  Castle,  he  never  returned  to  her  service.  The  trips  made 
by  the  boat  after  the  discharge  of  Franklin  Reno,  and  before  the 
employment  of  Stewart,  and  after  Stewart  left  and  before  Skaggs 
was  employed,  were  made  by  Kerr,  a  regularly  licensed  pilot, 
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and  William  Reno,  who  had  no  license,  operating  the  wheel 
which  guides  the  vessel. 

Upon  hearing,  before  McCandless,  Dist.  J.,  the  District  Court 
decreed  the  condemnation  of  the  steamboat,  to  be  released  upon 
payment  of  the  penalty  of  $500,  provided  by  the  Act  of  August 
80,  1852,  supplementing  the  Act  of  July  7,  1888,  and  the  costs; 
whereupon  this  appeal  was  taken. 

The  opinion  of  the  court  below  was  published  in  10  Legal 
Journal,  p.  208. 

B.  B.  Camahan  appeared  for  the  United  States. 
D.  TT.  BeUy  for  the  owners. 

Opinion  of  Circuit  Court,  filed  May  15,  1863,  by 
Grieb,  J. — The  libel  of  information  sets  forth  that  by  Act  of 
Congress  of  80th  August,  1852,  it  is  provided  that  no  license, 
register  or  enrolment  under  the  provisions  of  said  act  or  that  to 
which  it  is  a  supplement,  shall  be  granted,  or  other  papers  issued 
by  any  collector  to  any  vessel  propelled  by  steam  and  carrying 
passengers,  until  he  shall  have  produced  satisfactory  evidence 
that  all  the  provisions  of  the  said  act  have  been  fully  complied 
with.  And  if  any  such  vessel  shall  be  navigated  with  passengers 
on  board,  without  complying  with  the  terms  of  said  act,  the 
owner  thereof  and  the  said  vessel  itself  shall  be  subject  to  the 
penalties  contained  in  the  2d  section  of  the  act  to  which  this  is  a 
supplement,  viz.,  Act  of  1838,  chap.  191 ;  that  by  a  further  pro- 
vision of  the  act  it  is  declared  unlawful  for  any  person  to  employ, 
or  any  person  to  serve  as  engineer  or  pilot  on  any  such  vessel, 
who  is  not  licensed  by  the  inspectors,  &c. ;  that  the  steamboat 
Science  was  duly  enrolled  and  licensed  in  conformity  with  the 
Act  of  Congress,  and  was  afterwards  used  and  employed  in  the 
transportation  of  passengers  from  Pittsburgh  to  Gallipolis,  with- 
out a  complement  of  licensed  pilots,  and  the  libellants  aver  that 
William  Reno,  the  master,  who  is  not  a  licensed  pilot,  did  per- 
form the  duties  of  one  of  the  pilots  and  did  assist  in  navigating 
said  vessel  on  said  voyages.  By  reason  whereof  the  boat  is  liable 
to  pay  to  the  United  States  the  sum  of  five  hundred  dollars. 
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Without  giving  a  narratiye  of  the  various  changes  of  pilots  on 
this  boat  by  reason  of  drunkenness,  sickness  or  other  causes,  the 
evidence  shows  only  that  William  Bono,  the  captain,  who  was  not 
a  licensed  pilot,  had  acted  as  assistant  pilot  on  a  trip  from  Pitts- 
burgh to  Gallipolis. 

I  have  searched  in  vain  for  any  provision  in  this  Act  of  1852, 
under  which  this  forfeiture  is  claimed,  defining  what  is  ^^  a  com- 
petent number  of  pilots,"  or  inflicting  this  penalty  on  the  boat  or 
its  owners  for  a  neglect  or  insufficiency  in  that  respect.  The  6th 
section  of  the  Act  of  1838,  to  which  this  is  a  supplement,  makes 
it  the  duty  of  the  owners  and  masters  of  licensed  steamboats  to 
employ  on  board  of  their  boats  "  a  competent  number  "  of  expe- 
rienced and  skilful  engineers,  and  in  case  of  neglect,  the  owners 
and  masters  shall  be  held  responsible  for  all  damages  to  the  pro- 
perty of  any  passenger  on  board  occasioned  by  explosions,  &c.,  &c. 

Whether  Captain  Reno,  who  steered  his  own  boat  without  a 
pilot's  license,  was  liable  to  the  penalty  of  one  hundred  dollars, 
under  the  tenth  provision  of  the  9th  section,  is  a  question  not 
before  us.  This  penalty  for  employing  or  being  employed  as 
such  may  be  recovered  in  an  action  of  debt,  qui  tarn.  It  is 
admitted  he  had  one  licensed  pilot  on  board  and  acted  as  steers- 
man himself  occasionally.  Whether  this  subjected  him  to  the 
penalty,  we  need  not  decide.  Now,  what  are  the  provisions  of 
this  Act  of  1852,  for  non-compliance  with  which  the  vessel  and 
owners  are  made  liable  to  this  penalty  of  five  hundred  dollars. 

Is  this  penalty  of  the  first  section  to  apply  to  all  the  offencea 
against  the  act,  whether  committed  by  owners,  builders,  engineers 
or  pilots  ?  Is  it  a  cumulative  penalty  on  the  poor  boat  for  the 
non-feasance  or  misfeasance  of  every  person  employed  in  or  about 
her  ?  This  is  a  liberality  of  construction  of  penal  acts  which  is 
without  precedent. 

The  first  section  forbids  a  boat  to  be  licensed  to  carry  passen- 
gers until  they  have  satisfactory  evidence  that  all  the  provisions 
of  the  act  have  been  fully  complied  with,  "  and  if  any  such  ves- 
sel shall  be  navigated  without  complying  with  the  terms  of  this 
act,  the  owners  and  vessels  shall  be  subject  to  the  penalties." 
Now  it  is  plain  that  the  provisions  of  the  act  referrred  to  are 
those  which  are  necessary  to  obtain  a  license  to  carry  passengers. 

VOL.  II. — 29 
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The  collector  is  not  pooished  for  giving  a  license  to  the  vessel 
without  compliance  with  these  regulations  for  safety  of  passen- 
gers, but  the  owners  are  compelled  to  see  that  they  have  been 
complied  with  before  they  attempt  to  carry  the  passengers.  The 
penalty  for  breach  of  duty  of  both  the  public  officer  and  the 
owner  is  inflicted  wholly  on  the  latter.  These  are  all  found 
within  the  first  six  sections  of  the  act  which  prescribes  the  rules  to 
be  observed  in  the  construction  and  necessary  furniture  of  the 
boat. 

It  is  to  protect  the  passenger  against  the  avarice,  neglect  or 
carelessness  of  the  owners,  in  taking  precautions  necessary  to  the 
safety  of  the  lives  of  passengers:  Ist.  Against  fire;  2d.  For 
pumps;  8d.  Hose;  4th.  Boats  and  life-preserving  floats,  axes, 
buckets ;  5th.  Sufficient  passages  between  decks. 

These  are  all  required  to  make  the  vessel  seaworthy  for  the 
purpose  intended.  And  the  collector  is  not  only  forbidden  to 
license  the  vessels  without  compliance  of  the  owners  with  the 
regulations,  but  the  owners  are  punished  for  neglecting  to  comply 
with  them. 

The  penalty  inflicted  by  the  1st  section  can  have  no  applicar 
tion  to  the  offences  committed  against  the  other  provisions  of  the 
act,  and  which  occur  after  the  vessel  is  fitted  out  and  licensed  to 
carry  passengers.  The  act,  therefore,  provides  for  a  special 
penalty  in  each  case. 

The  7th  section  provides  against  carrying  certain  dangerous 
articles  without  special  license,  and  subjects  the  offender  to  a 
fine  of  one  hundred  dollars. 

The  8th  forbids  gunpowder,  oil  of  vitriol,  and  other  explosive 
materials,  to  be  carried,  unless  packed  or  put  up  as  directed,  and 
every  one  who  shall  pack  or  put  them  up  otherwise,  shall  be 
deemed  guilty  of  a  misdemeanor  and  punished  by  a  fine  not  ex- 
ceeding a  thousand  dollars. 

The  9th  section  provides  for  the  appointment  of  inspectors ; 
prescribes  their  duties,  to  inspect  boilers,  safety  valves,  &c. ;  to 
give  certificates  of  approval ;  to  give  licenses  to  carry  certain 
dangerous  articles ;  to  examine  and  classify  engineers  and  pilots 
and  grant  them  licenses. 

To  enforce  this  provision  as  to  pilots,  it  was  necessary  to  re- 
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strain  unlicensed  pilots  from  ofiFering  themselves  for  employment, 
and  the  masters  of  vessels  from  employing  them.  This  is  pro- 
vided for  in  the  10th  sub-division  of  the  9th  section,  as  follows : 
"  It  shall  be  unlawful  for  any  person  to  employ  or  any  person  to 
serve  as  engineer  or  pilot  on  any  such  vessel,  who  is  not  licensed 
by  the  inspectors,  and  any  one  so  offending  shall  forfeit  one  hun- 
dred dollars." 

Then  follow  penalties  for  obstructions  or  deranging  the  means 
of  regulating  the  pressure ;  for  allowing  the  water  to  fall  below 
a  certain  level  in  the  boilers,  &c. 

Provision  is  then  made  to  protect  the  public  against  negligence 
or  the  frauds  of  boiler  makers,  prescribing  the  examination  of 
boiler  plates  and  their  qualities;  requiring  the  plates  to  be 
stamped,  and  have  the  name  of  the  manufacturer  and  quality  of 
the  iron,  &c. ;  inflicting  a  penalty  for  making  or  using  boilers 
made  of  unstamped  plates,  of  five  hundred  dollars ;  also  the  same 
penalty  for  using  false  stamps,  &;c. 

The  24th  section  subjects  the  collectors  and  inspectors  to  a 
penalty  for  not  enforcing  the  law. 

The  25th  inflicts  a  penalty  on  the  master  for  navigating  the 
vessel  without  a  certificate  of  the  collector  and  inspectors,  to  be 
kept  posted  in  a  conspicuous  place  on  the  steamboat. 

Section  26th  prescribes  the  penalties  of  inspectors  for  furnish- 
ing false  certificates. 

Section  27th  subjects  the  master  to  a  fine  of  five  hundred 
dollars  for  navigating  the  boat  whose  boilers,  engine  and  equip- 
ments are  not  in  all  things  conformable  to  the  certificate. 

Section  29th  inflicts  a  fine  of  thirty  dollars  besides  liability  for 
damages,  on  the  pilot,  engineer  and  master  for  violation  of  the 
rules  and  regulations  in  passing  other  boats. 

And  finally,  the  30th  section  makes  the  owners  liable  for  dam- 
ages to  passengers  and  baggage,  as  also  the  captain  and  vessel, 
when  such  damage  arises  from  a  neglect  to  comply  with  the  pro- 
visions of  the  law,  and  defect  or  imperfections  of  the  steamer's 
apparatus. 

Now  we  have  the  owners  and  the  vessel  liable  for  all  damage 
resulting  from  the  ignorance,  negligence  or  fraud,  not  only  of 
the  master  but  of  manufacturers,  collectors,  inspectors,  pilots. 
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&c.  And  the  decree  of  the  court  below,  moreover,  inflicts  a  fine 
of  five  hundred  dollars  on  them  where  no  damages  have  resulted. 
And  it  would  seem,  because  the  vessel  has  not  a  "complement" 
of  licensed  pilots  to  navigate  her  between  ports  "  so  distant  from 
each  other,"  she  is  to  be  subjected  to  a  penalty  for  an  offence  not 
to  be  found  in  the  Act  of  Congress,  but  which  the  court  is  asked 
to  punish  as  a  constructive  offence,  to  enforce  the  policy  of  the 
law  and  protect  passengers.  It  must  be  observed  that  the  only 
offence  charged  or  proven  is  that  of  a  master  acting  as  pilot  with- 
out a  license,  who  conducted  the  boat  in  safety  and  has  never- 
theless paid  the  fine  for  his  offence.  If  the  1st  section  of  the 
act  adds  this  penalty  on  the  boat  and  owners  for  the  offence  of 
another,  why  not  for  all  the  other  offences  punishable  by  the  act, 
boiler  makers,  iron  masters,  engineers,  inspectors,  &c.  ?  Such  a 
construction  is  unjust  to  the  owners  and  would  stultify  the  legis- 
lature. 

They  never  intended  to  inflict  two  penalties  on  the  same  parties 
for  one  offence,  nor  to  punish  two  parties  for  the  same  offence, 
he  party  committing  it  one  hundred  dollars,  and  the  party  who 
did  not  commit  it  five  hundred  dollars. 

Let  a  decree  be  entered  dismissing  the  libel  of  information. 


In  the  Supreme  Court  of  Pennsylvania. 
Eratz'  Appeal. 

(Vol.  XL,  p.  12.     1863.) 

1.  When  an  Act  of  AsBemblj  prorides  for  notice  in  a  newspaper,  it  always 
means  an  English  paper,  nnless  some  other  be  expressly  mentioned. 

2.  Tjler  v.  Bowen,  1  Pittsb.  225,  affirmed. 

Certiobari  to  the  Quarter  Sessions  of  Montgomery  County. 

This  was  a  proceeding  to  open  a  road.  The  law  required 
certain  notices  in  such  cases  to  be  given  in  two  newspapers.  The 
notices  were  published  in  German  papers.  This  the  court  held 
to  be  sufficient,  overruling  the  exception  of  counsel  thereto.  This 
ruling  was  assigned  for  error. 
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(}eorge  JV.  Corsottj  for  exceptants. 
S.  N.  Biehj  eontrd. 

The  opinion  of  the  court  was  delivered,  February  19, 1863,  at 
Philadelphia,  by 

LowRiB,  C.  J. — The  road  law  of  Montgomery  county  re/Juires 
notice  of  views  to  be  given  in  two  newspapers,  and  a  rule  of  the 
court  requires  the  proof  of  such  notice  to  accompany  the  report, 
and  thus  it  appears  by  the  record  what  notice  was  given.  It  was 
by  advertisement  in  two  German  papers  and  in  the  German 
language. 

This  court  decided  long  ago,  in  Tyler  v.  Bowen,  1  Pittsb. 
225,  that  this  is  not  according  to  law.  The  law  must  have  a 
definite  meaning,  and  therefore  it  cannot  mean  that  public  notice 
may  be  given  in  any  language  that  one  of  the  parties  may  chose 
to  employ,  but  in  the  ordinary  language  of  the  country  which  is 
used  injudicial  proceedings.  It  is  very  proper  for  the  legislature 
to  provide  differently  for  those  parts  of  the  state  where  the  Ger- 
man language  prevails,  but  we  cannot  do  so  with  safety  and 
certainty. 

Since  this  proceeding  commenced,  the  legislature  has  author- 
ized the  use  of  the  German  language  in  public  notices  about  roads 
in  Montgomery  county,  but  it  has  left  it  to  accident  to  decide 
whether  the  notices  shall  be  in  German  or  in  English  papers.  It 
is  to  be  regretted  that  this  matter  was  not  left  to  be  regulated  by 
a  rule  of  the  Quarter  Sessions.  Proceedings  quashed. 


In  the  Oommon  Pletu  of  Butler  County. 
Crocker  v.  Wolford. 

(Vol.  XL,  p.  65.     1863.) 

The  Act  of  Congress  of  26th  February,  1862,  authorizing  the  issue  of  the 
legal  tender  notes  of  the  United  States,  is  constitutional. 

Rule  to  show  cause  why^./a.  should  not  be  set  aside,  &;c. 

Agnbw,  p.  J. — The  defendant  tendered  to  the  plaintiff  the 

Digitized  by  LjOOQiC 


454  CROCKER  v.  WOLFORD. 

amount  of  the  judgment  in  legal  tender  notes  of  the  United 
States.  The  plaintiff  refused  the  tender,  and  issued  execution, 
with  the  instruction  to  the  sheriff  to  collect  the  same  in  coin. 
The  defendant  has  moved  to  set  aside  the  execution  upon  the 
ground  of  the  tender,  &c. 

The  Act  of  Congress  of  the  25th  February,  1862,  provides 
that  the  treasury  notes  to  be  issued  under  it  "  shall  also  be  lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
private,  except  duties  on  imports  and  interest,  as  aforesaid." 

The  question  is  whether  the  law,  impressing  upon  these  issues 
of  the  government  the  quality  of  money,  and  making  them  a  legal 
medium  for  the  payment  of  debts,  is  constitutional. .  The  power 
to  pass  it  must  be  found  in  the  Constitution,  and  in  seeking  for 
it  we  are  not  to  adopt  a  latitudinarian  rule  of  interpretation. 

The  chief  difficulty,  it  seems  to  me,  with  those  who  have  argued 
against  it,  has  been  their  inability  to  find  a  general  power  in 
Congress  to  declare  what  shall  be  a  legal  tender,  or  to  trace  it  by 
direct  logical  inference  to  some  one  of  the  expressed  powers. 
Such  was  the  course  of  argument  of  the  judges  of  the  Supreme 
Court  for  the  city  district  of  New  York.  They  contend,  there- 
fore, with  much  show  of  reasoning,  that  it  does  not  flow  from 
the  power  to  coin  money  and  regulate  the  value  thereof,  because 
that  power  is  limited  to  the  precious  metals ;  that  it  does  not 
flow  from  the  power  to  borrow  money,  because  Congress  may 
borrow  even  on  its  bills  of  credit  without  necessarily  requiring 
them  to  be  received  in  the  payment  of  debts ;  that  it  does  not 
flow  from  the  power  to  regulate  commerce,  carry  on  war,  &c., 
&c.,  because  their  use  in  payment  of  private  debts  is  not  a  neces- 
sary consequence  of  the  exercise  of  these  powers. 

I  am  not  disposed  to  waste  time  in  this  controversy,  and, 
though  not  yielding  the  point,  will  concede,  for  argument  sake, 
that  a  general  power  to  declare  what  shall  be  a  legal  tender  in 
payment  of  debts,  beyond  specie  or  coined  metal,  cannot  be  traced 
directly,  by  mere  logical  inference,  to  any  of  the  specific  powers. 
The  justification  of  the  act  must,  therefore,  be  found  in  the  nar 
ture  of  the  thing  itself  and  its  relation,  in  this  specific  case,  as  a 
means  to  carry  into  execution  some  one  or  more  of  the  expressed 
powers  of  the  Constitution. 


Digitized  by  VjOOQiC 


CROCKER  V.  WOLFORD.  455 

If  the  nature  of  the  act  and  its  relation  to  any  expressed  power 
bring  it  within  the  range  of  measures  fairly  necessary  and  proper 
for  its  exercise,  it  then  falls  within  the  express  power  to  ^'  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into  ex- 
ecution the  foregoing  powers,  and  all  the  powers  vested  by  this 
constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof" 

I  pass  by  also  the  question  whether  the  last  mentioned  grant 
of  power  extends  the  authority  of  Congress  beyond  that  which  a 
fair  implication  from  the  powers  expressed  would  give.  It  is 
true  that  the  Supreme  Court  have  settled  this  question  in  the  case 
of  United  States  v.  Fisher  et  al.,  Assignees  of  Blight,  2  Cranch 
858,  and  M'Culloch  v.  Maryland,  4  Wheat.  816,  in  which  it  is 
held  that  this  clause  is  in  itself  an  express  grant  of  power,  and 
the  right  of  Congress  to  employ  the  necessary  means  for  the  exe- 
cution of  the  powers  of  government,  is  not  left,"  says  Ch.  J. 
Marshall,  to  "general  reasoning." 

But  waiving  this  question,  the  point  simply  is,  whether  the  act 
in  question  be  necessary  and  proper  to  carry  out  any  of  the  ex- 
pressed powers  of  the  Constitution.  The  subject  of  examination 
is,  therefore,  the  nature  and  relation  of  the  provision  that  these 
treasury  bills  shall  be  deemed  money,  and  receivable  in  payment 
of  public  and  private  debts. 

Bearing  on  this  point  is  the  range  within  which  constitutional 
necessity  and  propriety  are  found,  as  gathered  from  the  uniform 
and  undisputed  practice  of  the  government,  and  from  judicial 
decisions;  or  in  other  words  the  range  within  which  the  relation 
of  the  thing  authorized  to  be  done  as  a  constitutional  means  of 
exercising  some  power  of  the  government  is  to  be  found. 

Let  us  select  a  few  examples  for  the  practical  illustration  of 
this  point. 

By  Act  of  Congress,  public  ministers,  charges,  consuls,  &c., 
shall  not  correspond  with  public  newspapers,  nor  recommend 
persons  to  office,  nor  accept  presents:  the  President  shall  pre- 
scribe regulations,  orders  and  instructions  for  business,  including 
the  "  procurement  and  transmission  of  the  products  of  the  arts, 
sciences,  manufactures,   agriculture  and   commerce."      "Pass- 
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ports"  shall  be  granted  '^ under  such  rales  as  the  President  shall 
designate  and  prescribe." 

These  acts  of  legislation  rest  solely  on  the  power  ^^  to  regulate 
commerce  with  foreign  nations,"  and  ^^  to  appoint  ambassadors, 
other  public  ministers,  and  consuls."  The  power  to  regulate 
their  conduct  does  not  necessarily  or  logically  flow  from  the 
power  to  appoint  ambassadors,  but  is  only  inferred  as  fit  and 
proper.  The  power  to  regulate  does  not  necessarily  imply  that 
ministers  shall  not  express  their  views  through  the  press,  nor 
recommend  persons  to  office,  or  procure  foreign  specimens  of 
arts,  &c. ;  yet  the  fitness  of  the  thing  has  appeared  to  Congress 
as  a  fact  growing  out  of  the  nature  of  the  business  to  be  per- 
formed, and  no  one  has  ever  doubted  these  powers  of  Congress 
thus  exercised,  as  "necessary  and  proper."  Under  the  power 
"to  promote  the  progress  of  science  and  the  useful  arts  by 
securing  for  a  limited  time  to  authors  and  inventors,  the  exclu- 
sive right  of  their  respective  writings  and  discoveries,"  Congress 
has  regulated  the  assignment  of  the  patent  after  its  issue,  by 
recording  laws ;  and  even  the  sales  of  the  article  patented,  by 
requiring  it  to  be  stamped  with  the  date.  One  would  think  the 
patent  itself  secured  his  invention  to  the  patentee  without  le^sla- 
tion  upon  his  subsequent  acts. 

Under  the  clause  of  the  Constitution  that  fugitives  from  labor 
"  shall  be  delivered  upon  claim  of  the  party  to  whom  such  service 
or  labor  may  be  due,"  Congress  has  not  only  provided  for  their 
arrest  and  surrender,  but  has  regulated  the  power  of  attorney 
given  by  the  claimant,  the  officers  to  take  jurisdiction,  prescribed 
the  ex  parte  evidence  sufficient,  provided  penalties  for  obstruc- 
tions and  hindrances,  and  even  given  a  civil  action  for  the  sum 
of  $1000  to  the  party  injured.  These  provisions  have  all  been 
decided  to  be  constitutional. 

Congress  has  impressed  upon  debts  due  the  United  States  a 
legal  efficacy,  which  secures  to  them  priority  of  payment,  in  case 
of  the  insolvency  of  the  debtor  or  of  his  estate ;  and  has  extended 
this  protection  even  to  the  surety  for  the  debt. 

This  legislation  has  been  repeatedly  before  the  Supreme  Court 
of  the  United  States,  and  always  sustained.  It  might  be  asked, 
with  greater  force  than  in  the  present  case,  on  what  principle 
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does  the  United  States  come  in  npon  the  estates  of  deceased 
persons,  mere  private  individuals,  and  claim  a  priority  for  its 
own  debts,  setting  aside  all  the  gradations  of  payments  made  by 
state  laws  over  a  subject  which  seems  purely  to  belong  to  state 
legislation ;  and  after  payment  convey  over  this  preference  to 
the  surety.  It  can  be  traced  to  no  specific  power,  but  was  sus- 
tained by  the  court  expressly  under  the  clause  giving  power  to 
make  all  laws  necessary  and  proper  for  carrying  into  execution 
the  other  powers.  See  United  States  v.  Fisher  et  al..  Assignees 
of  BLght,  2  Cranch  858. 

Congress  has  authorized  the  President  to  furnish  friendly  In- 
dians with  useful  domestic  animals  and  implements  of  husbandry, 
and  with  goods  such  as  he  thinks  proper.  Also  to  employ 
capable  persons  of  good  moral  character  to  instruct  them  in'  the 
mode  of  agriculture  suited  to  their  situation,  and  for  teaching 
their  children  in  reading,  writing,  arithmetic,  &c.  The  only 
powers  to  which  these  acts  are  referred  are  ^^to  regulate  com- 
merce with  the  Indian  tribes,"  and  ^Uo  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  of  the 
United  States."  The  distance  seems  to  be  remote  between  fur- 
nishing implements  of  agriculture  and  goods,  and  teaching  the 
Indians ;  and  the  regulation  of  commerce  or  the  making  of  rules 
and  regulations  for  the  territory,  which  the  courts  have  said 
means  lands. 

Under  the  power  to  regulate  commerce.  Congress  has  legislated 
upon  the  shipment  of  seamen,  their  articles  of  shipping,  form  and 
effect,  wages,  time  of  coming  on  board,  neglects,  desertions,  dis- 
charge in  foreign  ports,  sending  home  destitute  seamen,  &c. ; 
also  providing  for  medicine  chests,  water  and  provisions  on  board, 
short  allowance,  &;c. 

Here  we  must  first  infer,  as  we  are  told  by  C.  J.  Marshall, 
the  power  to  regulate  navigation  from  the  power  to  regulate  com- 
merce. Then  secondly,  we  must  infer  the  fitness  of  these  various 
provisions  to  the  interests  of  naingation  and  shipping.  The  rela- 
tion between  the  power  to  be  exercised,  viz.,  to  regulate  com- 
merce, and  the  nature  or  fitness  of  the  means,  such  as  the  regu- 
lation of  seamen,  their  rights,  defaults,  &;c.,  seems  to  be  very 
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remote ;  yet  these  powers  have  never  been  donbted,  and  indeed 
should  not  be. 

Under  the  power  ^'to  establish  post-oiEces  and  post  roads/* 
Congress  has  not  confined  itself  to  our  own  soil,  but  has  gone 
abroad  and  authorized  mails  to  be  carried  over  the  ocean,  estab- 
lished routes  across  the  isthmus,  purchased  steamships  and  regu- 
lated their  running,  and  authorized  the  appointment  of  agents 
abroad,  &c. 

Congress  has  also  established  an  agricultural  department,  and 
a  public  printing  office,  not  by  reason  of  any  express  authority, 
but  only  because  of  their  fitness  to  facilitate  the  execution  of 
other  powers. 

Congress  has  exercised  many  powers  purely  attendant,  and  not 
essential,  in  numerous  cases,  by  prescribing  modes  and  forms  of 
procedure,  oaths  of  office  and  oaths  of  procedure,  bonds  for  secu- 
rity of  individual  as  well  as  public  duties,  declared  offences  and 
provided  penalties.  In  hundreds  of  instances  these  powers  are 
not  essential,  but  simply  conductive  to  the  execution  of  other 
powers ;  and  render  their  exercise  merely  more  safe  or  more  con- 
venient. Let  any  one  examine  the  minutiae  of  legislation  under 
any  one  great  branch  of  power,  and  he  will  find  many  so  much 
further  removed  from  their  source  than  the  value  and  effect  of 
treasury  notes,  from  the  authority  to  issue  them,  he  will  think 
that  in  comparison,  they  are  but  parasites  clinging  by  attachment 
only  to  the  true  stock. 

Thus  the  practice  of  government  has  established  a  rule  of  con- 
struction for  the  exercise  of  incidental  powers  arising  from  mere 
fitness  and  convenience,  and  not  from  necessary  sequence  or  re- 
lation— so  clear,  so  frequent  and  so  overwhelming,  that  no  sane 
man  would  now  attempt  to  overthrow  it.  It  is  so  interwoven 
with  the  whole  fabric  of  the  Constitution,  that  to  do  so  would  be 
to  destroy  the  government  itself. 

This  doctrine  has  also  received  the  highest  judicial  sanction. 
In  the  case  of  M'CuUoch  v.  The  State  of  Maryland,  4  Wheaton 
316,  C.  J.  Marshall  shows  conclusively  that  the  word  "  neces- 
sary," in  the  clause  authorizing  the  use  of  powers  proper  to  carry 
out  the  other  powers,  "imports  no  more  than  that  one  thing  is 
convenient,  or  useful,  or  essential  to  another,"  and  concludes 
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thus:  "We  admit,  as  all  must  admit,  that  the  powers  of  the 
goyernment  are  limited,  and  that  its  limits  are  not  to  be  trans- 
cended. But  we  think  the  sound  construction  of  the  Constitution 
must  allow  the  national  legislature  that  discretion  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it  in  the  manner  most  beneficial  to  the  people.  Let 
the  end  be  legitimate — ^let  it  be  within  the  scope  of  the  Consti- 
tution, and  all  the  means  which  are  appropriate,  which  plainly 
are  adapted  to  that  end,  which  are  not  prohibited,  but  consist 
with  the  letter  and  spirit  of  the  Constitution,  are  constitutional." 
See  also,  the  language  of  C.  J.  Marshall  in  United  States  v. 
Fisher  et  al.,  Assignees  of  Blight,  2  Cranch  858,  which  we  shall 
hereafter  quote. 

Thus  much  we  have  seen  as  to  the  character  or  fitness  of  the 
means  to  be  used,  and  the  extent  of  their  range  in  the  execution 
of  a  power  expressly  conferred.  Next,  let  us  look  a  moment  to 
the  nature  and  use  of  bills  of  credit  or  treasury  notes. 

These  bills  of  credit  were  well  known  as  money  in  colonial 
history,  including  the  legal  tender  feature.  The  first  issue  of 
them  under  the  present  Constitution  was  in  1812,  for  the  purpose 
of  raising  money  to  carry  on  the  war  with  Great  Britain.  The 
Act  of  June  30,  1812,  not  only  provided  for  their  issue,  but  for 
their  legal  incidents.  They  were  to  be  payable  to  the  order  of 
the  person  who  should  become  the  owner,  should  be  transferable 
by  his  endorsement,  and  by  delivery  should  be  payable  in  one 
year,  at  the  places  designated  on  their  face;  should  be  used  at 
par  to  pay  debts  and  borrow  money ;  be  receivable  in  payment  of 
public  dues  and  taxes,  and  be  paid  out  of  a  sinking  fund,  and 
should  be  protected  against  counterfeiting. 

The  power  has  been  repeatedly  exercised,  and  in  nearly  the 
same  terms.  The  provisions  of  the  laws  clearly  denoted  the  in- 
tention of  Congress  that  these  issues  should  supply  the  place  of 
money,  while  their  history  shows  that,  in  fact,  they  were  so 
used. 

The  use  of  bills  and  notes  as  money  when  issued  by  banks  or 
the  government,  is  one  sanctioned  not  only  by  the  customs  of 
trade,  but  by  judicial  decision.     Such  government  bills  are  even 
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higher  as  a  Becurity,  and  better  as  a  representative  of  money 
than  those  of  banks,  resting,  as  they  do,  on  the  basis  of  the  srhole 
taxable  property  of  the  nation  for  their  credit.  The  use  of  bank 
notes  as  money  is  the  subject  of  frequent  judicial  decision.  In 
Miller  v.  Rose,  1  Burrows  457,  Lord  Mansfield  said,  "Now,  they 
are  not  goods,  nor  securities,  nor  documents  for  debts,  nor  are 
so  esteemed ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,  by  the  general  consent  of 
mankind,  which  gives  them  the  credit  and  currency  of  money,  to 
all  intents  and  purposes.  They  are  as  much  money  as  guineas 
themselves  are,  or  any  other  current  coin  that  is  used  in  common 
payment  as  money  or  cash." 

The  same  doctrine  is  held  by  C.  J.  Gibson,  in  his  masterly 
opinion  in  Bayard  v.  Shunk,  1  W.  &  S.  95,  referring  to  the  case 
of  Miller  v.  Rose ;  Hobson  v.  Fountain,  5  Humphrey  140,  main- 
tains that  money  is  a  general  term,  embracing  every  description 
of  coin  or  bank  note  recognised  by  common  consent,  as  a  repre- 
sentative value  in  exchange  of  property  and  payment  of  debts. 
The  Supreme  Court  of  the  United  States  recognises  the  same 
doctrine.  In  the  Bank  of  the  United  States  v.  Bank  of  Georgia, 
10  Wheaton  388,  Justice  Story  says :  "  Bank  notes  constitute  a 
part  of  the  common  currency  of  the  country,  and  ordinarily  pass 
as  money.  When  they  are  received  as  payment,  the  receipt  is 
always  given  for  them  as  money.  They  are  a  good  tender  as 
money,  unless  specially  objected  to ;  and,  as  Lord  Mansfield  ob- 
served in  Miller  v.  Rose,  1  Burrows  457,  they  are  not,  like 
bills  of  exchange,  considered  as  mere  securities  or  documents  for 
debts." 

But  the  facts  of  our  own  observation  speak  louder  to  us  than 
the  declarations  of  others.  We  know  that  these  treasury  notes 
fill  the  channels  of  trade  and  business  to  the  very  brim,  and  have 
become  a  vital  part  of  our  currency  as  money  to  a  vast  extent, 
supplanting  largely  the  volume  of  bank  notes. 

The  right  of  Congress  to  authorize  the  issue  of  these  bills  of 
credit  or  promissory  notes  of  the  government,  in  the  form  and 
with  the  legal  capacity  always  heretofore  adopted,  as  the  means 
of  raising  money  to  carry  on  the  operations  of  the  government, 
both  civil  and  military,  in  time  of  peace  or  in  time  of  war,  has 
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been  settled,  and  is  not  now  diqpated,  and  cannot  be.  The  fact 
tbat  they  have  been  accepted  and  received  as  money,  is  also  be- 
yond dispute.  This,  then,  is  the  settled  character  of  these  bills 
in  point  of  fact  and  in  the  estimation  of  the  law. 

The  only  question,  then,  which  remains  is,  can  Congress  add 
to  this  their  customary  and  conventional  character  a  legal  sanction 
which  declares  them  to  be  money,  and  receivable  in  payment  of 
public  and  private  debts  ?  This  is  all  the  Treasury  Note  Bill  of 
February  25,  1862,  has  undertaken  to  do ;  to  stamp  upon  these 
bills  a  legal  character  as  money,  in  addition  to  the  conventional, 
to  the  end  that  they  shall  be  better  adapted,  and  more  serviceable 
to  the  government  as  an  effective  means  of  obtaining  money  "  to 
raise  and  support  armies,"  "provide  and  maintain  a  navy,"  and 
^^  provide  for  calling  out  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections  and  repel  invasions,"  as  well  as  to 
provide  the  ways  and  means  of  carrying  on  the  government  gene- 
rally. 

Why  should  not  Congress  add  this  legal  character  as  money, 
to  their  acknowledged  character  as  money  by  usage?  Why 
should  it  not  stamp  on  the  bill  this  legal  effect  as  a  means  of 
making  it  effective  to  the  designed  end  of  raising  money?  True, 
the  Constitution  may  not  give  a  general  power  to  declare  this  or 
that  a  legal  tender  in  payment  of  debts ;  but  what  clause  of  the 
Constitution,  or  portion  of  its  spirit,  forbids  to  Congress  the  use 
of  this  as  a  means  to  accomplish  the  end  in  this  particular  case 
and  emergency  ?  What  part  of  the  Constitution  prohibits  Con- 
gress, when  authorizing  an  instrument  within  the  scope  of  its  ac- 
knowledged power,  from  affixing  to  it  certain  legal  incidents  and 
effects  ?  If  the  purpose  and  intent  of  the  instrument  is  that  it 
is  to  be  used  as  money,  what  reason  will  prevent  Congress  from 
saying  it  shall  be  so  accepted  and  received  (for  this  is  all  that  a 
tender  effects),  if  this  be  necessary,  under  the  circumstances  of 
legislation,  to  obtain  the  money  it  is  intended  to  raise  ? 

The  instrument  itself  is  the  creature  of  law,  and  this  involves 
its  incidents  and  legal  effect.  The  power  to  create  involves  the 
power  to  affix  its  legal  character,  while  the  extent  of  the  legal 
incidents  are  limited  only  by  their  fitness  as  the  means  to  be 
used  to  the  legislative  end.     The  end  is  to  raise  money  for  law- 
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fal  purposes.  If  the  legal  incident  as  money,  is  necessary  as  a 
means  to  this  end,  the  means  is  justified,  and  falls  within  the  au- 
thority to  pass  laws  necessary  and  proper  to  the  execution  of 
this  power. 

A  tender  is  merely  an  offer,  and  it  is  a  legal  tender  only  be- 
cause of  the  obligation  to  receive.  The  true  point  of  the  contro- 
versy therefore  lies  in  the  value  and  effect  of  the  bill.  It  is  be- 
cause Congress  has  given  to  the  bill  a  legal  value  at  its  face  as 
so  much  money,  and  a  legal  effect  as  a  medium  for  the  payment 
of  debts,  that  it  becomes  a  subject  of  legal  tender.  It  is  because 
the  debtor  offers  to  his  creditor  a  thing  having  a  certain  legal 
value  and  effect,  that  the  offer  becomes  binding  on  the  creditor. 
Hence,  when  Congress  said  these  bills  should  be  money,  and  a 
legal  tender  for  payment  of  debts,  it  merely  legislated  upon  the 
value  and  effect  of  the  bill  itself,  the  creature  of  its  admitted 
creative  power. 

The  only  point  left,  therefore,  is,  was  this  legal  impress  neces- 
sary as  a  means  to  make  these  bills  available  under  the  circum- 
stances of  legislation  to  raise  the  needed  money  ? 

Currency,  or  transmission  from  hand  to  hand,  is  essential  to 
the  effectiveness  of  the  bill  for  its  intended  purpose ;  but  this 
currency  depends  upon  its  character  and  use  as  money.  Hence 
the  necessity  it  should  be  declared  to  be  money,  and  to  have  the 
legal  effect  of  money  in  payment  of  debts,  provided  the  circum- 
stances seem  to  demand  it ;  of  which  Congress  must  judge. 

The  argument  of  the  Supreme  Court  in  the  city  of  New  York, 
that  a  power  to  raise  money  does  not  necessarily  imply  a  power 
to  make  the  bill  a  tender  in  payment  of  private  debts  is  conceded. 
It  is  very  true  that  the  government  may  issue  its  bills  of  credit 
in  payment  of  loans,  and  raise  money  upon  them,  and  that  it 
does  not  necessarily,  or  even  often,  follow  that  they  should  be  a 
legal  tender  for  private  debts.  There  is  no  logical  conclusion 
from  one  to  the  other.  But  it  is  also  true,  that  a  state  of  facts 
may  exist  rendering  it  not  only  proper,  but  absolutely  necessary 
that  the  bill  should  have  the  value  and  effect  of  money  as  a  legal 
tender,  in  order  to  make  it  effective  for  the  purpose  of  its  issue. 
This  is  simply  a  matter  of  fact,  not  one  of  necessary  sequence  or 
logic.     If  at  the  time  of  legislation,  it  was  necessary  to  give  the 
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bill  the  character  and  effect  of  money,  to  accomplish  its  purpose, 
it  then  pro  hoc  vice  became  a  part  of  the  means  and  fell  within 
the  constitutional  grant  of  power  to  make  laws  necessary  and 
proper  to  execute  the  main  power ;  and  of  this  necessity  Con- 
gress must  judge. 

An  apt  illustration  of  this  rule  of  construction,  and  authority 
for  it,  will  be  found  in  the  case  of  United  States  v.  Fisher  et  al., 
Assignees  of  Blight,  2  Cranch  368.  The  question  arose  on  the 
authority  of  Congress  to  stamp  a  legal  effect  upon  debts  due  to 
the  United  States,  which  gave  them  priority  over  all  other  debts, 
and  even  in  opposition  to  the  provisions  of  state  laws.  Said 
Chief  Justice  Marshall,  ^^  If  the  act  has  attempted  to  give  the 
United  States  a  preference  in  the  case  before  the  court,  it  re- 
mains to  inquire  whether  the  Constitution  obstructs  its  operation. 

"  To  the  general  observations  on  this  subject,  it  will  only  be  ob- 
served that  as  the  court  can  never  be  unmindful  of  the  solemn 
duty  imposed  on  the  judicial  department,  when  a  claim  is  sup- 
ported by  an  act  which  conflicts  with  the  Constitution,  so  the 
court  can  never  be  unmindful  of  its  duty  to  obey  laws  which  are 
authorized  by  that  instrument. 

^^  In  the  case  at  bar  the  preference  claimed  by  the  United  States 
is  not  prohibited ;  but  it  has  been  truly  said  that  under  a  Con- 
stitution conferring  specific  powers,  the  power  contended  for 
must  be  granted,  or  it  cannot  be  exercised* 

^'  It  is  claimed  under  the  authority  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution  the  powers  ves- 
ted by  the  Constitution  in  the  government  of  the  United  States, 
or  in  any  department  or  ofiScer  thereof. 

"  In  construing  this  clause,  it  would  be  incorrect,  and  would 
produce  endless  difficulties,  if  the  opinion  should  be  maintained 
that  no  law  was  authorized  which  was  not  indisputably  necessary 
to  give  effect  to  a  specified  power. 

"  Where  various  systems  might  be  adopted  for  that  purpose,  it 
might  be  said  with  respect  to  each,  that  it  was  not  necessary, 
because  the  end  could  be  attained  by  other  means.  Congress 
must  possess  the  choice  of  means,  and  must  be  empowered  to  use 
any  means  which  are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  Constitution.     The  government  is  to  pay  the  debt 
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of  the  Union,  and  mast  be  authorized  to  use  the  means  which  ap- 
pear to  itself  most  eligible  to  effect  the  object.    It  has  conse-. 
quentlj  a  right  to  make  remittances  bj  bills  or  otherwise,  and  to 
take  those  precautions  which  will  render  the  transaction  safe. 

^^  This  claim  of  priority  on  the  part  of  the  United  States  will,  it 
has  been  said,  interfere  with  the  right  of  the  state  soycreignties 
respecting  the  dignity  of  debts,  and  will  defeat  the  means  they 
have  a  right  to  adopt  to  secure  themselves  against  delinquencies 
on  the  part  of  their  own  revenue  officers.  But  this  is  an  objec- 
tion to  the  Constitution  itself.  The  mischief  suggested,  so  far  as 
it  can  really  happen,  is  the  necessary  consequence  of  the  supre- 
macy of  the  laws  of  the  United  States  on  all  subjects  to  which 
the  legislative  power  of  Congress  extends." 

The  language  of  the  chief  justice  is  so  appropriate  to  the  case 
in  hand,  I  have  thought  proper  to  draw  largely  upon  this  great 
— ^indeed  sacred — ^fund  of  national  authority. 

It  remains  now  only  to  consider  the  propriety  of  the  legal 
character  given  to  these  bills  as  money,*  in  order  to  determine  its 
appropriateness  as  a  means  to  make  them  efficacious  in  raising 
money.  Thoqgh  we  cannot  overrule  the  judgment  of  Congress 
in  a  question  of  means  to  the  end,  we  have  the  right  to  see  that 
it  has  a  reasonable  adaptation  as  a  means  to  the  end  proposed. 

The  state  of  the  country  at  the  time  of  the  passing  of  the  law 
fully  exhibited  the  adaptation  here.  The  United  States  were 
contending  against  the  most  gigantic  rebellion  the  world  ever 
saw.  The  armies  and  navies,  armaments  and  operation  by  land 
and  sea  were  greater  than  the  continent  ever  witnessed,  and  in- 
deed were  seldom,  if  ever,  paralelled  by  the  old  world.  The  ex- 
penditures of  the  government  were  millions  daily,  and  the  source 
of  money  confined  to  our  own  people.  We  could  not  borrow 
abroad.  Confidence  abroad  in  our  ability  was  shaken  by  the 
agents  of  rebellion.  The  London  Times,  the  great  index  of 
English  opinion,  had  endeavored  to  write  down  our  ability  to 
pay. 

At  home  our  banks  had  poured  out  large  sums  to  supply  the 
treasury,  and  their  whole  capital,  could  it  have  been  withdrawn 
from  the  channels  of  trade,  was  scarcely  sufficient  to  furnish  the 
sums  needed.      Wisdom  required  that  the  industry  of  the  country 
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should  be  fostered  instead  of  being  prostrated  by  the  absorption 
of  the  capital  essential  to  its  existence.  The  government  had 
already  drawn  so  largely  upon  these  sources  of  supply,  that 
further  drafts  would  have  been  ruinous.  The  whole  specie  of 
the  country,  if  within  reach,  would  have  been  inadequate.  The 
issue  of  bills  of  credit  to  an  extraordinary  amount  seemed  to  be 
a  necessity.  But  the  very  scale  upon  which  the  issue  had  to  be 
made,  was  itself  a  cause  of  extraordinary  depreciation.  Who 
would  lend  money  at  par,  or  at  any  reasonable  rate  of  discount, 
upon  a  security  which  necessarily  must  depreciate,  without  some 
attribute  or  legal  effect  to  make  it  available  in  his  hands  ?  What 
justice  was  there  in  throwing  upon  the  hands  of  our  soldiers  in 
the  field,  a  currency  robbed  of  half  its  nominal  value,  and  useless 
as  money  ?  Circulation  was  the  life  blood  of  it.  Without  the 
character  and  effect  of  money  it  must  fall  flat  upon  the  market, 
and  the  government  fail  to  get  money  at  all,  or  get  it  at  a  ruin- 
ous sacrifice. 

It  will  not  do  to  answer  that  the  mode  of  raising  money  by 
treasury  notes  was  unwise.  It  is  an  admitted  mode,  and  being 
within  the  choice  of  Congress,  the  question  is  simply  as  to  the 
means  necessary  to  give  it  efficiency.  It  therefore  became  neces- 
sary to  stamp  the  issue  with  a  legal  character  and  effect,  which 
would  pass  it  into  the  channels  of  trade,  make  it  current  in  the 
ordinary  business  of  men,  carry  it  from  hand  to  hand  with  a  be- 
lief in  its  power  to  pass  as  money,  and  would  inspire  confidence. 
Otherwise,  he  who  took  it  to-day  would  be  uncertain  how  far  it 
would  serve  his  purpose  to-morrow,  and  it  would  be  rejected. 

In  ordinary  times  of  peace,  or  a  time  of  war  unlikely  to  impair 
the  credit  of  the  government,  the  mere  bills  of  the  government, 
without  any  other  currency  as  money  than  that  conceded  to  it  by 
custom,  might  serve  to  obtain  loans.  But  here,  the  result  of  the 
war,  if  ending  in  dissolution,  must  necessarily  extinguish  a  large 
basis  of  their  credit  by  the  loss  of  the  states  which  had  seceded, 
and  the  uncertainty  of  the  future  of  those  remaining.  One  hun- 
dred and  fifty  millions  of  treasury  notes,  with  a  prospect  of  a 
much  larger  increase  of  the  national  debt,  could  not  but  appall 
the  sensitive  nerves  of  credit.  The  necessity,  therefore,  of  giving 
these  bills  the  character  of  money  and  making  them  a  legal 
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means  of  paying  debts,  in  order  to  make  them  effective,  was  so 
strongly  apparent  that  Congress  could  not  help  but  use  this 
power  as  auxiliary  to  the  main  purpose. 

The  relationship  of  the  means  to  the  end  is  not  only  probable, 
and  for  that  reason  binding  on  the  courts,  but  so  clearly  needful, 
no  judge  could  hesitate.  In  this  connection,  the  language  of 
Chief  Justice  Marshall,  in  Fletcher  v.  Peck,  6  Cranch  87,  is  op- 
portune :  "  The  question  whether  a  law  be  void  for  its  repug- 
nancy to  the  Constitution,  is  at  all  times  a  question  of  much 
delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in  the  affirm- 
ative in  a  doubtful  case.  The  court,  when  impelled  by  duty  to 
render  such  a  judgment,  would  be  unworthy  of  its  station,  could 
it  be  unmindful  of  the  solemn  obligations  which  that  station  im- 
poses. But  it  is  not  on  slight  implication  or  vague  conjecture 
the  legislature  is  to  be  supposed  to  have  transcended  its  powers 
and  its  acts  considered  void.  The  opposition  between  the  Con- 
stitution and  the  law  should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each  other." 

In  times  like  these,  when  my  country  is  engaged  in  war  and 
struggling  for  existence,  when  its  credit  is  the  only  basis  of  its 
power  to  procure  supplies,  when  its  promises  are  now  floating 
through  every  channel  of  public  and  private  affairs,  and  when 
the  poor  more  strongly  than  the  rich  need  protection  against 
loss  upon  these  issues,  I  should  deem  myself  a  traitor  to  human 
good,  as  well  as  to  my  country's  best  interests,  could  I  lightly 
reject  the  law  upon  which  these  interests  hang  with  so  much 
weight.  It  is  a  satisfaction  to  feel  that  the  case  is  clear ;  but  if, 
on  the  contrary,  strain  I  must,  I  would  strain  to  preserve  all 
that  my  heart  holds  dear,  and  all  that  love  and  hope  sanctify  to 
the  good  of  mankind,  in  the  existence  and  well-being  of  our 
country. 

Mather  v.  Einike,  1  P.  F.  Smith  425 ;  Legal  Tender  Gases,  2  Id.  9  ;  Christ 
Church  V.  Fuechsel,  4  Id.  73;  Aurentz  v.  Porter,  6  Id.  115;  Benners  v. 
Clemens,  8  Id.  24;  Frank  v,  Calhoun,  9  Id.  381;  Rankin  o,  Demott,  11  Id. 
263 ;  McCalla  9.  Sly,  14  Id.  254. 
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In  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania, 

United  States  v.  Will. 

(Vol.  XL,  p.  73.     1863.) 

1.  The  Act  of  GoDgress  of  the  3d  March,  1863,  commonly  called  the  <<  Con- 
scription Act,"  construed. 

2.  There  is  no  penalty  provided  for  resisting  the  enrolment. 

3.  The  25th  section,  imposing  a  penalty,  has  reference  to  the  draft,  and  the 
draft  alone. 

4.  It  can  bear  no  other  grammatical  construction,  and  that  is  its  fair  legal 
Interpretation. 

This  was  a  motion  in  arrest  of  judgment,  and  was  argued  by 
Noon,  Mageehan,  and  Johnston,  of  Cambria  county,  for  the 
defendant,  and  by  Oamahan,  United  States  Attorney,  for  the 
Government. 

Opinion  of  the  court,  delivered  at  Williamsport,  September  21, 
1863,  by 

McCandless,  Dist.  J. — This  case  was  argued  at  Pittsburgh, 
with  marked  ability,  and  this  opinion  written  there,  but  as  it 
involved  a  principle  of  national  importance,  I  have  delayed  the 
announcement  of  my  decision,  until  I  could  have  a  conference 
here  with  my  brother,  Mr.  Justice  Grier.  I  am  pleased  to  say 
that  we  concur  in  opinion. 

The  defendant  was  convicted  at  the  late  term  of  this  court 
upon  an  indictment  charging  him  with  "  obstructing,  hindering, 
and  delaying"  an  enrolling  officer  in  the  performance  of  his 
duties.  The  indictment  is  framed  under  the  25th  section  of  the 
Act  of  the  3d  of  March  last,  commonly  called  the  '^  Conscription 
Act."     It  is  moved  in  arrest  of  judgment : 

1.  That  the  Act  of  Congress,  under  which  the  indictment  is 
drawn,  does  not  provide  any  punishment  for  the  offence  for 
which  the  defendant  is  indicted. 

An  Act  of  Congress  passed  during  the  commotion  of  a  civil 
war,  is  sometimes  difficult  of  construction.  Its  peace  and  war- 
like provisions  must  be  separated,  and  the  penal  sanctions  appli- 
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cable  to  the  one,  should  not  be  applied  to  the  other.  I  have 
been  impressed  with  this  distinction  in  examining  the  provisions 
of  the  act  in  question.  Its  title  indicates  that  it  has  two  objects : 
first,  *' enrolling,"  and  second,  '*  calling  out''  or  drafting  the 
"  national  forces.''  The  first  is  a  peaceful  measure,  the  other  is 
an  order  peremptory  in  its  character  and  requiring  force  to 
support  it. 

Since  the  world  began,  all  cirilised  nations  at  given  periods  in 
their  history  have  ascertained  not  only  their  material  wealth,  but 
their  physical  force.  In  ancient  times  it  was  an  authentic  declar- 
ation, before  the  Censors,  by  the  citizens,  of  their  names  and 
places  of  abode.  In  the  United  States,  this*  enumeration  has 
been  once  in  ten  years,  and  its  primary  object  is  to  fix  the  rate  of 
representation  in  Congress,  but  to  this  is  now  added  a  vast  com- 
pendium of  the  national  resources.  When  a  great  public  emer- 
gency arises  Congress  may  direct  another,  and  an  intermediate 
enumeration  for  the  purpose  of  ascertaining  the  power  they  pos- 
sess to  suppress  insurrection  or  repel  invasion,  and  this  they  have 
done  in  the  present  instance,  the  census  of  1860  affording  but  an 
imperfect  guide  to  the  national  strength  in  1863.  Congress  had 
a  right  to  suppose,  and  did  suppose,  that  the  enrolment  would  be 
a  peaceful  measure,  in  which  there  would  be  a  general  acquiesence, 
and  which  required  neither  penalties  nor  military  authority  to 
accomplish  it.  The  national  force  was  to  be  found  by  the  same 
mild  means  that  an  assessor  would  fix  the  value  of  real  estate,  or 
other  property  subject  to  taxation.  From  the  past  history  of  the 
American  people.  Congress  did  not  presume  that  there  would  be 
any  resistance  to  a  measure  preliminary  in  its  character.  The 
act  is  not  for  the  time  being  only,  for  this  register  of  the  people 
is  to  occur  every  two  years,  and  without  limitation.  Congress 
designed  that  the  government  should  at  all  times  be  ready,  whether 
for  a  foreign  war,  or  any  new  complication  of  domestic  difficulties. 
Wise  statesmen  always  anticipate  such  emergencies  and  provide 
for  them.  They  have  done  so  here  in  trying  to  reduce  to  pre- 
cision the  force  or  power  upon  which  they  could  rely  to  restore 
the  rightful  authority  of  the  government. 

The  first  eleven  sections  of  this  act  are  wholly  taken  up  with 
provisions  relative  to  the  enrolment^  and  there  is  no  penalty  inter- 
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posed  for  resisting  the  enrolling  officer,  or  omitting  to  respond  to 
his  inquiries,  if  he  should  choose  to  make  them.  Thus  far  the 
act  treats  the  enrolment  as  a  thing  complete  in  itself.  A  draft 
may  or  may  no*  be  made.  That  is  to  happen  when,  in  the  judg- 
ment of  the  President,  the  public  safety  may  require'  it.  By  the 
twelfth  section,  he  is  then  authorized  to  assign  '^  to  each  district," 
the  number  of  men  to  be  furnished  by  each  district  and  "there- 
upon "  the  enrolling  board  shall,  under  the  direction  of  the 
President,  "make  a  draft."  This  is  the  first  exhibition  of  the 
warlike  power.  Then  spring  into  activity  the  provost  marshals, 
other  officers  and  their  subordinates,  who  are  to  draw  or  "  call 
out "  the  people,  in  given  classes,  who  have  been  previously  en- 
rolled. They  are  to  answer  the  President's  demand,  or  upon 
failure,  they  become,  for  the  first  time,  subject  to  the  Rules  and 
Articles  of  War,  except  where  the  act  directs  that  they  shall  be 
be  turned  over  to  the  civil  authorities  for  trial.  As  was  well 
said,  upon  the  argument,  the  enrolment  left  every  man  where  he 
was,  minding  his  own  business ;  the  draft  took  the  citizen  from  his 
home,  his  parents,  his  wife,  or  his  children.  Hence  Congress 
might  well  consider  the  enrolment  able  to  take  care  of  itself; 
while  the  draft  should  be  guarded  by  severe  penalties. 

Full  directions  are  given  in  the  following  sections,  as  to  the 
mode  of  conducting  the  draft,  until  we  arrive  at  the  24th  and  25th, 
which  may  be  termed  the  penal  clauses  of  the  bill.  As  this  in- 
dictment derives  its  validity  from  the  latter,  this  brings  us  to  the 
consideration  of  the  other  reason  assigned  for  arresting  this 
judgment,  which  is, 

2.  That  the  indictment  sets  forth  no  crime  for  which  the 
defendant  can  be  convicted. 

The  point  is  well  taken.  The  section  declares,  "  that  if  any 
person  shall  resist  any  draft  of  men  enrolled  under  this  act  into 
the  service  of  the  United  States,  or  shall  counsel  or  aid  any  per- 
son to  resist  any  such  draft ;  or  shall  assault  or  obstruct  any 
officer  in  making  such  draft,  or  in  the  performance  of  any  service 
in  relation  thereto  ;  or  shall  counsel  any  person  to  assault  or  ob- 
struct any  such  officer,  or  shall  counsel  any  drafted  man  not  to 
appear  at  the  place  of  rendezvous,  or  wilfully  dissuade  them 
from  the  performance  of  military  duty  as  required  by  law,  such 
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person  shall  bo  subject  to  summary  arrest  by  the  provost  mar- 
shal, and  shall  be  forthwith  delivered  to  the  civil  authorities,  and 
upon  conviction  then  of,  be  punished  by  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  not  exceeding  two  years,  or 
by  both  of  said  punishments." 

It  will  be  borne  in  mind  that  the  indictment  charges  that  the 
defendant  did  "  assault  **  the  "  enrolling  officer,"  and  "  did  hinder, 
delay  and  obstruct "  him,  in  the  performance  of  his  official  duties. 
But  the  section  has  no  reference  to  the  enrolment  except  in  the 
past  tense,  as  a  fact  accomplished,  an  act  consummated.  The 
draft  is  the  subject-matter  treated  of,  and  the  draft  alone.  It  is 
the  draft  of  men  already  **  enrolled  "  under  the  provisions  of  the 
act.  The  clause  "  or  in  the  performance  of  any  service  in  rela- 
tion thereto,"  can  have  for  its  antecedent  the  draft  and  nothing 
else.  The  sentence  can  bear  no  other  grammatical  construction, 
and  that  is  its  fair  legal  interpretation. 

Congress  having  provided  no  penalty  for  obstructing  the  enrol- 
ment, we  must  take  the  law  as  we  find  it,  and  not  create  an 
offence  by  intendment.  If  experience  has  shown  that  the  officers 
charged  with  this  public  function,  are  not  sufficiently  protected, 
the  omission  can  be  supplied  at  the  next  session,  and  before,  by 
the  terms  of  the  act,  the  next  biennial  enrolment  is  to  take  place. 
As  the  law  now  stands,  the  opinion  of  the  court  is  with  the  de- 
fendant on  both  the  points  submitted,  and  the  judgment  is 
arrested. 


In  the  Court  of  Quarter  Sessions  of  Erie  County. 
Commonwealth  v.  Beed. 

(Vol.  XI.,  p.  154.     1863.) 

1.  In  cases  of  fornication  and  bastardj^  when  the  mother  is  a/eme  covert^  her 
declarations  made  at  the  time  of  parturition  and  afterwards  persisted  in  as 
to  who  was  the  father  of  the  child,  are  not  competent  testimony  under 
section  37  of  the  Criminal  Code  of  1860. 

2.  Death-bed  declarations  as  to  who  committed  an  offenc'e,  are  onlj  compe- 
tent in  cases  of  homicide. 

3.  Neither  husband  nor  wife  is  competent  to  proTe  non-access  on  the  part  of 
the  husband,  either  in  a  civil  or  criminal  case. 
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Indictment  for  fornication  and  bastardy  to  August  Sessions, 
1863,  tried  November  4, 1863. 

Davenport^  District  Attorney,  Douglas  ^  Lairdy  for  prosecu- 
tion. 

Walker^  De  Camp  ^  Chanty  for  defence. 

It  being  admitted  that  Ellen  Cornell,  the  mother  of  the  bastard 
child,  was  at  the  time  it  was  begotten  a  feme  covertj  then  and 
ever  since  until  her  decease  having  a  husband,  Edward  Cornell, 
in  full  life,  and  that  the  said  Ellen  is  now  deceased,  the  Com- 
monwealth oflFer  to  prove  the  declarations  of  the  deceased  Ellen 
Cornell,  made  at  the  time  of  the  birth  of  the  child,  as  to  who  is 
the  father  of  the  child,  and  that  the  deceased  being  conscious  of 
approaching  death  persisted  in  the  truth  of  such  declarations. 

To  the  reception  of  this  testimony  defendant's  counsel  object. 

1.  Because  the  deceased  being  a  feme  covert  does  not  come 
within  the  provisions  of  the  Act  of  Assembly  regulating  the 
manner  of  proof  in  such  cases :  Criminal  Code  of  1860,  §  37. 

2.  That  this  being  only  a  misdemeanor,  death-bed  declarations 
as  to  who  committed  the  offence  are  not  competent,  such  evidence 
being  admissible  only  in  cases  of  homicide. 

Objection  sustained. 

3.  Death-bed  declarations  made  by  a  person,  who  if  living 
would  not  be  a  competent  witness,  cannot  be  given  in  evidence, 
and  a  wife  being  an  incompetent  witness  to  prove  non-access  on 
the  part  of  the  husband,  whether  the  action  be  civil  or  criminal, 
or  whether  the  proceeding  is  one  of  settlement  or  bastardy,  the 
testimony  of  the  dying  declarations  of  Ellen  Cornell  are  incom- 
petent and  cannot  be  received. 

Sustained. 

The  court,  Johnson,  J.,  sustained  the  objections  and  rejected 
the  evidence. 

The  Commonwealth  called  Edward  Cornell,  the  husband  of 
Ellen  Cornell,  the  mother  of  the  alleged  bastard  child,  and 
offered  to  prove  by  him  that  he  was  absent  from  home  and  in  the 
United  States  navy,  and  did  not  see  the  said  Ellen  for  twenty- 
two  months  next  preceding  the  birth  of  the  child. 
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Defendant  objected  to  the  admiasion  of  this  eyidence,  on  the 
ground  that  the  presumptive  father  was  not  competent  by  his 
testimony  to  bastardize  his  issue. 

The  court  sustained  the  objection  and  rejected  the  evidence. 

Commonwealth  v.  Shepherd,  6  Binn.  283. 


In  the  Supreme  Court  of  Pennsylvania. 
Ross  &  McCoMBS  V.  Ltkch  k  Rushton. 

(Vol.  XL,  p.  169.     1863.) 

1.  The  real  estate  of  a  married  woman,  bonght  with  her  separate  f^nds  and 
deed  taken  in  her  own  name,  cannot,  under  the  Act  of  1848,  be  seized  and 
sold  for  her  hasband's  debts,  and  a  purchaser  at  such  sale  takes  nothing. 

2.  Where  a  married  woman's  mortgage,  Toluntarilj  made  and  for  her  own 
benefit,  was  defectively  acknowledged,  but  when  she  and  her  hnsband  were 
served  with  the  adrefaciat  issued  thereon,  they  did  not  appear  to  defend  it, 
and  suffered  judgment  to  be  entered  against  themselves,  a  levari  fadaa  to 
issue,  a  sale  to  be  made  and  a  sheriff's  deed  delivered  without  remon- 
strance, she  could  not  afterwards  take  advantage  of  the  defect.  She  is 
concluded  bj  the  judgment  on  the  acire  faciaa, 

3.  The  judgment  remaining  unreversed,  cannot  be  questioned  collaterally  in 
another  action. 

4.  Parties  in  possession  of  the  real  estate,  under  sheriff's  sale  for  the  hus- 
band's debts,  are  not  terre  tenants  and  entitled  to  a  day  in  court  as  to  the 
judgment  on  the  act,  fa. 

Ebror  to  the  District  Court  of  Allegheny  county. 

WoodSy  for  plaintiff  in  error. 

Ma^shrouchy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  October  26,  1868,  by 
Woodward,  J. — The  plaintiffs  claimed  title  to  the  lot  in  ques- 
tion through  Mrs.  Agnes  Wilson ;  the  defendants,  through  her 
husband,  Mr.  J.  W.  Wilson.  But  as  Mrs.  Wilson  had  bought 
the  lot  with  her  separate  funds  and  taken  a  deed  in  her  own 
name,  it  is  manifest  the  defendants  took  nothing  by  the  subse- 
quent sheriff's  sale  of  it  on  execution  against  her  husband,  for, 
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under  the  Married  Woman's  Act,  her  estate  could  not  be  seized 
and  sold  for  his  debts.  In  possession,  however,  under  such  a 
sale,  the  defendants  insisted  that  the  plaintifis  on  the  record  had 
no  right  to  oust  them,  because  they,  the  plaintiflFs,  derived  their 
title  through  a  sale  on  a  mortgage  of  Mrs.  Wilson,  which  had 
not  been  executed  in  due  form  of  law. 

Her  mortgage,  though  voluntarily  made,  and  for  her  own 
benefit,  was  defectively  acknowledged;  but  when  she  and  her 
husband  were  served  with  the  scire  facias  that  was  issued  upon 
it,  they  did  not  appear  to  defend  it,  and  suffered  judgment  to  be 
entered  against  themselves,  a  levari  facias  to  issue,  a  sale  to  be 
made  to  the  plaintiffs,  and  the  sheriff's  deed  to  be  delivered,  with- 
out a  syllable  of  remonstrance.  Indeed,  it  is  alleged  that  Mrs. 
Wilson  refuses  still  to  complain  of  the  defective  acknowledgment 
of  her  mortgage,  or  to  claim  any  benefit  from  that  circumstance. 

If  she  were  less  honest  than  she  is,  she  could  not  now  take 
advantage  of  the  defect.  She  is  concluded  by  the  judgment  on 
the  scire  facias.  That  was  a  judgment  of  law  that  her  estate  in 
the  mortgaged  premises  should  be  sold,  and  so  long  as  that  judg- 
ment remains  unreversed  it  is  not  to  be  questioned  collaterally 
in  this  or  any  other  action. 

In  Warder  v.  Tainter,  4  Watts  274,  the  mortgagor  was  dead 
before  the  first  scire  facias  issued,  but  after  two  nihilSy  the  judg- 
ment was  held  to  be  regular  and  sufficient  to  pass  a  valid  title  to  the 
land.  In  Miner  v.  Graham,  12  Harris  494,  a  married  woman 
who  had  had  no  personal  notice  of  the  proceedings  against  her 
on  her  mortgage,  was  endeavoring  to  escape  from  the  effect  of  a 
judgment  after  two  nihilSy  on  the  ground  of  a  defective  execution 
of  the  mortgage,  but  this  court  held  her  concluded,  and  Judge 
Lewis  disposed  of  the  main  point  of  the  present  case  by  his  re- 
mark that  '^  after  judgment  on  a  mortgage^  its  execution  in  due 
form  of  law  is  a  matter  adjudicated." 

The  general  doctrine  that  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction  cannot  be  reversed  or  inquired  into  in 
a  collateral  proceeding,  except  for  fraud,  was  distinctly  reas- 
serted in  respect  to  proceedings  both  in  rem  and  in  personam  in 
the  recent  case  of  Yaple  v.  Titus,  5  Wright  196. 

From  the  doctrine  of  these  cases,  and  many  more  that  might 
be  cited,  were  it  necessary,  it  is  apparent  that  the  judgment  that 
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was  rendered  on  Mrs.  Wilson's  mortgage,  could  not  be  impeached 
in  this  collateral  manner,  even  if  she  had  not  been  personally 
served,  and  were  now,  herself,  resisting  the  judgment.  But  if 
she  could  not  impeach  it,  how  much  less  the  creditors  of  her  hus- 
band or  their  vendee  ?  What  pretence  of  right  can  they  have 
to  go  back  of  a  judgment  conclusive  against  her,  to  set  up  a 
defence  in  her  behalf  which  she  would  not  set  up  ? 

They  say  they  are  terre  tenants  and  therefore  entitled  to  their 
day  in  court.  But  they  are  not  terre  tenants,  for  they  are  utter 
strangers  to  Mrs.  Wilson's  title.  Neither  their  purchase  of  the 
husband's  interest  in  the  lot,  nor  their  possession,  makes  them 
terre  tenants  in  respect  of  her  title.  Again,  they  say  that  as 
defendants  in  ejectment  they  are  at  liberty  to  show  title  out  of 
the  plaintiffs.  Undoubtedly.  But  they  do  not  show  title  out  of 
the  plaintiffs  by  pointing  to  the  defective  acknowledgment,  for 
that  is  cured  by  the  judgment  on  the  mortgage.  This  was  the 
attempt  that  was  made  in  Warder  v.  Tainter,  and  Miner  v. 
Graham,  but  it  must  fail  here  as  it  did  in  those  cases.  For  the 
purposes  of  the  judgment  on  the  mortgage,  Mrs.  Wilson's  ac- 
knowledgment was  perfect.  The  law  having  so  adjudged  it  once, 
nothing  but  a  writ  of  error  to  that  judgment  can  change  it. 

As  an  abstract  principle,  it  is  undoubtedly  true,  that  a  married 
woman's  mortgage  is  of  no  validity  without  due  acknowledgment, 
but  the  principle  is  incapable  of  application  to  the  facts  of  this 
case.  It  is  excluded  by  the  conclusiveness  of  the  judgment  on 
the  scire  facias. 

Finally,  it  is  argued  that  judgment  in  scire  facias  sur  mort- 
gage creates  no  new  lien,  and  if  the  mortgage  were  not  duly  ac- 
knowledged, it  gave  none.  Be  it  so.  It  is  not  on  the  law  of 
lien  that  we  rule  this  case.  Whether  the  mortgage  were  ever  a 
lien  or  not,  the  law  adjudged  it  to  be  so,  and  ordered  the  pre- 
mises to  sale  to  satisfy  it,  and  until  that  judgment  is  vacated  or 
reversed,  it  excludes  this  suggestion  as  well  as  every  ground  of 
defence  that  was  set  up. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 

SxROKG,  J.,  dissents. 

Hftrtman  v.  Ogbom,  4  P.  F.  Smith  120 
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In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania, 

United  States  v.  Monongahela  Brxdob  Company. 

(Vol  X.,  p.  169.     1863.) 

1.  Act  of  Congress  of  17th  July,  1863,  construed. 

2.  Bridge,  railroad  and  passenger  railway  companies  may  issne  tickets, 
"  good  for  one  trip,''  without  violating  the  provisions  of  the  act. 

3.  These  tickets  are  not  designed  to  supplant  the  circulating  medium,  but  are 
matters  of  conyeniencOi  equally  to  the  passenger  and  the  companies. 

4.  If  they  bore  any  resemblance,  or  similitude  to  the  coin  of  the  United 
States,  or  the  postage  currency  authorized  by  Congress,  or  if  the  purpose 
indicated  upon  their  face,  was  to  cause  them  to  circulate  as  money,  the 
corporation  issuing  them,  would  be  amenable  to  the  penalties  of  the  act. 

This  case  together  with  the  cases  of  the  United  States  v.  The 
Allegheny  Bridge  Company,  and  the  Northern  Liberties  Bridge 
Company,  was  argued  by  Bakewell^  Loomis  and  Shaler  for  the  de- 
fendants, and  by  Camahany  U,  S.  Attorney,  for  the  Government. 

Opinion  of  the  court  by 

McCandless,  Dist.  J. — The  question  raised  by  the  demurrer 
is,  whether  these  corporations  are  liable  to  the  penalty  under  the 
provisions  of  the  Act  of  Congress  of  the  17th  July,  1868,  for 
issuing  paper  tickets  to  be  received  for  toll.  The  indictment 
charges  that  the  defendants'^ did  issue,  circulate,  and  pay  divers 
checks,  memoranda,  and  obligations,  each  for  a  sum  less  than  one 
dollar,  intended  to  be  received  and  used  in  lieu  of  the  lawful 
money  of  the  United  States."  The  tickets  are  described  as 
having  printed  on  their  face  "Monongahela  Bridge — Good  for 
one  trip,"  with  the  name  of  the  collector  of  tolls  added.  We  do 
not  think  that  this  is  a  violation  of  the  Act  of  Congress.  Un- 
like the  tokens  recently  issued  by  the  merchants  of  this  city, 
and  for  which  penalties  have  been  imposed  by  this  court,  these 
tickets  have  no  resemblance  or  similitude  in  shape,  design  or 
material  to  the  coin  of  the  United  States,  nor  to  the  postage 
currency,  the  free  and  untrammelled  circulation  of  which  it  was 
the  design  of  the  act  to  advance  and  protect.  They  cannot  even 
be  dignified  by  the  name,  given  in  anything  but  polite  phrase- 
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ologjy  to  the  worthless  issue  of  rotten  boroughs,  which  in  our 
past  history  flooded  the  country,  and  against  a  renewal  of  which 
the  prohibitions  of  this  act  are  directed.  They  do  not  contain  a 
promise  to  pay  the  money,  they  are  not  the  representatiyes  of 
money,  and  therefore  cannot  be  said  to  circulate,  or  be  intended 
to  circulate  as  money.  Money  is  the  medium  of  exchange  among 
the  people.  Its  peculiar  characteristic  is,  that  it  is  the  one  thing 
acceptable  to  all  men,  and  in  exchange  for  which  they  will  give 
any  commodity  they  possess.  The  power  to  make  it  is  an  ex- 
clusive attribute  of  sovereignty,  no  difference  of  what  material  it 
may  be  composed.  It  may  be  of  the  precious  or  the  baser  metals, 
or  it  may  be  of  paper,  provided  it  has  the  stamp  of  the  sovereign 
authority.  Any  infringement  of  this  supreme  prerogative  is 
visted  with  merited  punishment  by  all  nations  that  claim  to  have 
organized  or  well  regulated  governments. 

What  are  these  tickets  but  a  mere  permit  to  pass  on  the  de- 
fendant's bridge,  the  printed  evidence  that  the  holder  has  the 
right  of  way  over  a  public  thoroughfare  for  a  given  distance  ? 
Their  exclusion  would  subject  to  the  penalties  of  this  law,  all 
railroad  and  passenger  railway  companies  which  issued  tickets,  as 
well  for  the  convenience  of  the  public  as  for  their  own  protection. 
No  passenger  is  bound  to  receive  them,  nor  should  they  be  ten- 
dered, except  during  periods  when  there  is  great  scarcity  of  the 
smaller  coin  of  the  United  States,  and  when  the  exchange  is  a 
mutual  accommodation  to  the  passenger  and  the  collector.  As 
every  passenger  is  bound  to  pay  his  toll,  and  in  the  lawful  circu- 
lating medium,  the  embarrassment  is  more  frequently  with  him 
than  with  the  company.  But  as  the  latter  enjoy  a  monopoly  of 
the  particular  highway,  it  is  their  duty  so  to  use  their  franchise 
as  not  to  put  the  public  to  unnecessary  inconvenience.  The 
grant  of  corporate  privileges  is  for  the  public  good,  and  from  our 
knowledge  of  the  gentlemen  having  the  management  of  these 
companies,  we  are  satisfied  they  entertain  no  desire  to  abuse 
them.  They  have  an  interest  in  common  with  the  community  in 
preserving  the  purity  of  the  currency,  and  a  departure  from  this 
policy  would  only  react  on  themselves. 

Let  judgment  be  entered  for  the  defendants  on  the  demurrer, 
the  costs  to  be  paid  by  the  United  States. 
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In  the  Court  of  Common  Pleas  of  Allegheny  County. 
LucBsco  Oil  Co.  v.  Pennsylvania  Railroad  Co. 

(Vol.  XL,  p.  1V7.     1863.) 

1.  a  bill  of  lading  is  a  contract  which  mast  be  construed  bj  the  court  like 
any  other  written  contract,  according  to  its  tme  meaning. 

2.  Common  carriers  may  limit  their  liabilities  by  special  agreement. 

3.  Where  a  car  containing  oil  was  thrown  from  the  track  through  the  break- 
ing of  an  axle,  and  while  remaining  where  it  was  left  after  the  accident, 
two  men  came  along,  and  out  of  curiosity  drew  a  match  across  the  car  to 
test  whether  the  freight  was  oil  or  whiskey,  and  the  oil  ignited  and  an 
explosion  occurred  by  which  the  oil  was  destroyed,  it  was  held  that  al- 
though the  accident  arose  from  a  crack  in  the  axle  which  it  was  '*  Imprac- 
ticable'' to  discover,  if  the  agent  of  the  company  who  had  tested  the  axle 
had  used  reasonable  care  under  the  circumstances,  and  otherwise  reason- 
able care  had  been  used,  the  plaintiff  was  not  entitled  to  recover. 

4.  Where  the  car  containing  the  oil  had  remained  standing  where  left  after 
the  accident,  for  some  time,  and  was  destroyed  as  stated  aboxe,  if  reason- 
able care  under  the  circumstances  had  been  used  in  the  preservation  of  the 
oil,  the  plaintiff  was  not  entitled  to  recover. 

6.  The  measure  of  damages  for  oil  lost  by  neglect  of  carriers  Is  the  value  at 
the  nearest  practicable  market,  with  freight  thereto  deducted  from,  and 
interest  added  to  the  net  value  firom  the  time  of  accident  to  the  time  of 
decision. 

Rohh  ^  Mc  Connelly  for  the  plaintiffik 
Hampton,  for  the  defendants. 

The  facts  are  sufficiently  stated  in  the  charge  of  the  court, 
delivered  as  follows,  by 

Stowe,  a.  J. — ^This  is  an  action  brought  by  the  plaintiffs  to 
recover  from  the  defendants  the  value  of  a  lot  of  oil  and  benzine, 
which  was  shipped  over  the  railroad  and  des'troyed  near  Lancaster 
by  reason  of  the  train  "bf  cars  being  thrown  from  the  track  and 
by  fire. 

The  counsel  for  each  of  the  parties  have  presented  a  number 
of  points,  upon  which  we  are  requested  to  instruct  you,  which 
seem  to  cover  every  question  which  can  possibly  arise  in  your 
examination  of  the  facts  of  the  case,  so  fully  that  I  shall  content 
myself  by  simply  answering  those  only,  adding  what  may  be 
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necessary  to  bring  the  matters  involved  in  the  evidence  more 
particularly  to  your  notice. 

Plaintiff' 8  paints. — The  plaintiflF's  counsel  asks  the  court  to 
charge  the  jury  as  follows : 

1.  That  a  bill  of  lading  reducing  the  liability  of  a  common 
carrier  below  that  which  the  common  law  imposes  upon  him,  if 
not  absolutely  void,  is  in  derogation  of  that  law,  and  must  be 
most  strongly  construed  against  the  carrier ;  and  he  must  show, 
by  clear  and  satisfactory  evidence,  that  his  case  comes  within 
the  terms  of  the  bill  so  construed,  in  order  to  escape  liability. 

2.  That  an  accident  occasioned  by  the  breaking  of  a  cracked 
axle,  where  it  was  not  *^  impracticable "  to  have  discovered  the 
crack  before  hand,  is  not  an  accident  occasioned  by  an  '^un- 
avoidable cause." 

3.  The  evidence  being  that  in  nineteen  cases  out  of  twenty 
where  axles  break,  they  break  close  to  the  inside  of  the  wheel, 
where  the  one  in  question  broke,  it  was  inexcusable  negligence 
in  the  railroad  company,  not  to  be  prepared  with  means  to  ascer- 
tain the  soundness  of  axles  at  that  particular  place ;  and  it  is  no 
excuse  to  say  that  to  make  the  examination  would  be  troublesome 
and  expensive. 

4.  That  to  run  a  train  such  as  the  one  in  question  at  the  rate 
of  fifteen  miles  an  hour  round  a  curve  and  over  a  high  embank- 
ment, that  being  the  greatest  speed  allowed  for  such  trains  any- 
where on  the  road,  was  such  negligence  as  will  render  the  rail- 
road company  liable  under  the  bill  of  lading. 

5.  That  it  was  the  duty  of  the  railroad  company  in  making  up 
the  train,  to  place  the  cars  containing  such  inflammable  -articles 
as  coal  oil  and  benzine  as  far  from  the  engine  as  possible,  and 
that  in  placing  the  cars  in  question  within  one  of  the  forward 
end'of  the  train,  the  company  were  guilty  of  such  negligence  as 
will  render  them  liable  under  the  bill  of  lading. 

6.  That  it  was  the  duty  of  the  railroad  company  to  take  strict 
care  of  the  plaintiff's  property,  after  the  cars  were  thrown  off 
the  track,  and  if  the  jury  believe  that  it  did  not  so  take  care  of 
it,  or  that  any  of  its  employees  invited,  ,or  suggested  to  by-stand- 
ers  to  carry  it  away,  or  permitted  it  to  be  set  on  fire,  either  by 
by-standers,  or  by  fire  from  the  locomotive,  it  was  such  negli- 
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gence  as  will  render  the  railroad  company  liable  under  the  bill 
of  lading. 

Defendants*  points.  1.  That  if  the  jury  believe  from  the  evi- 
dence that  the  axle  which  broke  had  been  inspected  by  Kinzer, 
the  foreman  of  defendants'  shop,  before  it  left  the  shop,  and  that 
he  used  such  reasonable  care  and  foresight  in  making  the  exami- 
nation to  learn  its  condition,  as  might  be  expected  from  a  person 
in  his  situation  under  all  the  circumstances  of  the  case,  and  that 
no  defect  in  it  was  apparent,  and  to  all  outward  appearances  it 
was  sound,  that  then  the  accident  may  be  considered  as  arising 
from  "  an  unavoidable  cause"  under  the  bill  of  lading,  and  the 
plaintiff  cannot  recover. 

2.  That  if  the  jury  believe  that  the  flaw  in  the  shoulder  of  the 
axle  was  the  occasion  of  its  breaking ;  and  the  imperfection  was 
not  visible ;  and  the  foreman,  Kinzer,  by  reason  of  its  hidden 
situation,  could  not  discover  it  after  careful  examination,  and 
there  was  no  reasonable  ground  for  him  to  apprehend  that  it  ex- 
isted ;  that  the  defendants  are  not  liable  for  the  loss  to  the  plain- 
tiffs consequent  upon  the  axle  giving  way. 

8.  That  to  entitle  the  plaintiff  to  recover,  the  jury  should  be 
satisfied  from  the  evidence  that  the  defendants  negligently  omit- 
ted to  take  such  precaution  to  insure  the  safety  of  the  axle  as 
might  reasonably  be  expected  from  the  evidence  of  a  fair  degree 
of  discretion  and  an  ordinary  knowledge  of  business. 

4.  That  if  the  jury  believe  from  the  evidence  that  the  barrels 
of  oil  and  benzine  were  thrown  down  into  the  meadow  by  no 
negligence  of  the  defendants,  and  whilst  remaining  there  were 
shortly  afterwards  set  on  fire  by  persons  other  than  the  em- 
ployes of  the  company,  and  consumed ;  that  in  the  loss  thereby 
occasioned,  the  defendants  are  not  liable. 

Answer  to  plaintiff's  points, — 1st  point.  We  cannot  affirm 
this  point  exactly  in  the  form  in  which  it  stands. 

The  bill  of  lading  in  this  case  is  the  contract  of  the  parties, 
and  must  be  construed  fairly  and  in  accordance  with  its  true 
meaning,  so  far  as  the  same  is  according  to  law.  In  this  state 
the  law  is  now  well  settled  that  common  carriers  may  limit  their 
common  law  liability  by  special  agreement,  and  when  the  agree- 
ment is  in  writing,  it  is  for  the  courts  to  construe  it,  and  instruct 
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you  as  to  its  legal  effect.     This  having  been  stated  to  the  jury, 
they  apply  the  law  to  the  facts,  as  in  other  cases. 

Yon  must  be  satisfied  by  the  evidence  that  defendants'  case 
comes  within  the  tenns  of  the  bill  of  lading  or  contract,  as  inters 
preted  by  the  court,  to  enable  him  to  escape  his  primd  fade 
liability,  arising  from  the  delivery  of  the  goods  of  plaintifi^  and 
its  non- delivery. 

2d  point.     This  point  is  answered  in  the  negative. 

The  law  is  that  the  agents  of  defendants  were  bound  to  satisfy 
you  that  they  had  used  reasonable  and  proper  care  and  skill  in 
making  their  examinations  of  the  machinery  used  by  them  upon 
the  road. 

Was  the  examination  such  as  was  proper,  reasonable  and  ordi- 
narily skilful,  under  the  circumstances  of  this  case,  as  shown  by 
the  evidence  ?  It  would  be  practicable  (using  the  word  in  its 
strict  sense  of  ^^  capable  of  being  done  by  human  means")  to  take 
the  engine  to  pieces  every  time  it  comes  to  the  end  of  a  trip,  but 
it  is  very  clear  that  such  would  not  be  reasonable.  The  meaning 
of  the  word  ^'impracticable,"  as  used  by  the  witness,  is  for  you. 

8d.  Refused. 

4th.  Refused.  The  question  is  one  of  negligence  or  want  of 
due  and  proper  care  by  defendants  in  running  the  train,  as  shown 
by  the  evidence,  and  is  entirely  for  you  under  all  the  facts  in  the 
cause. 

5th.  The  question  suggested  in  this  point  is  also  one  of  fact 
for  the  jury.  We  merely  instruct  you  that  it  is  the  duty  of  the 
defendant  to  place  the  several  cars  in  such  location  as  would  ordi- 
narily tend  to  the  greatest  security  of  the  train. 

The  question,  however,  is  immaterial  in  the  consideration  of 
this  case,  unless  you  are  satisfied  from  the  testimony  that  the 
location  of  the  cars  in  the  train  contributed  to  produce  the  loss, 
viz. :  either  the  throwing  of  train  from  the  track  or  the  fire  which 
followed. 

6th.  This  point  is  affirmed,  changing  the  term  "strict  care" 
to  "reasonable  and  proper  care,"  and  stating  that  as  the  loss  did 
not  occur  by  reason  of  any  one  carrying  oil  away,  the  statement 
of  witness  in  reference  to  that  matter,  is  immaterial,  except  as  it 
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may  tend  to  show  the  amount  of  care  taken  of  the  oil  after  the 
train  left  the  track. 

The  question  is,  did  defendants'  agents  take  proper  and  reason- 
able care  of  the  oil  at  the  time  ?  It  is  certain  that  some  one  might 
have  remained  there  and  kept  intruders  away. 

The  accident,  so  far  as  the  fire  was  concerned,  might  possibly 
have  been  prevented  if  ^he  loss  was  occasioned  by  some  one 
going  there  and  firing  it.  Was  it  want  of  care  not  to  do  so  ?  If 
it  was,  defendants  are  liable  for  the  loss  occasioned  thereby. 

This  is  solely  for  you  under  the  evidence. 

Amnoer  to  the  defendants*  points. — 1st,  2d  and  3d  points  are 
in  substance  the  same,  and  have  been  already  answered  substanti- 
ally in  our  replies  to  plaintiffs'  points. 

The  first  we  affirm,  if  you  find  that  Kinzer,  the  witness  referred 
to  in  this  point,  was  ordinarily  competent  and  skilful  to  do  what 
he  undertook  to  do  in  inspecting  or  examining  the  road — worthi- 
ness of  the  engine  and  tender. 

2d.  Affirmed,  subject  to  qualification  as  to  first  point. 

8d.  Same  as  second. 

4th.  Refused. 

The  first  question  under  the  principles  indicated  in  the  fore- 
going answers  to  the  several  points,  will  be  whether  there  was 
such  care,  diligence  and  due  regard  to  the  duty  of  defendants,  in 
reference  to  the  subject-matter  of  controversy,  as  rendered  the 
loss  occasioned  by  the  breaking  of  the  axle  and  by  fire,  such 
as  in  your  opinion  could  not  have  been  prevented  by  ordinary 
skill,  attention  and  foresight  oa  the  part  of  defendants'  agents; 
or  in  other  words,  that  the  accident  and  subsequent  loss  was 
unavoidable,  by  the  ordinary  exercise  of  such  human  care,  skill 
and  foresight  as  was  usual  and  proper  for  guarding  against  it, 
taking  all  the  circumstances  together.  If  so,  plaintifi"  cannot 
recover  in  this  case. 

If  you  think  that  such  was  not  the  case,  that  is,  if  you  find  that 
the  accident  (the  breaking  of  the  axle),  resulted  from  the  want  of 
ordinary  and  proper  care  on  the  part  of  the  defendants,  plaintiff 
is  entitled  to  recover  the  whole  amount  of  the  loss  he  has  shown 
by  the  evidence  to  have  sustained. 

But  if  you  should  be  of  opinion  that  the  original  accident 
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occurred  without  any  negligence  or  want  of  care  of  defendants' 
agents,  the  railroad  company  will  not  be  liable  for  the  damage 
done  directly  by  reason  of  the  cars  being  thrown  from  the  track, 
and  you  will  then  proceed  to  consider  whether  they  used  such 
further  care,  diligence  and  caution  as  was  under  the  circum- 
stances ordinarily  necessary  to  protect  the  oil  from  being  lost  or 
destroyed  by  any  person  or  by  whatever  causci  after  die  cars 
were  thrown  from  the  track. 

Here,  you  must  look  at  the  time  of  day  or  night,  the  other 
necessary  duties  of  the  agents  at  the  time,  in  relation  to  other 
trains  which  might  be  in  danger  of  colliding  with  this  one,  the 
nature  of  the  goods  thrown  out,  or  put  in  jeopardy  by  the  acci- 
dent ;  and  in  short,  everything  which  under  the  evidence,  goes  to 
indicate  what  was  ordinarily  necessary  to  preserve  the  oil. 

If  you  find  that  defendants'  agents  exercised  all  the  care  and 
caution,  proper  and  ordinarily  necessary  to  protect  the  oil  from 
being  lost,  then  plaintiff  cannot  recover  for  the  loss  occasioned  by 
the  firm  ;  but  if  you  find  otherwise,  then  your  verdict  should  be 
for  plaintiff,  and  for  whatever  the  loss  thus  occasioned  was. 
What  it  may  have  been  in  such  a  view  of  the  case,  you  must  get 
from  the  evidence  as  best  you  may.  It  is  obviously  not  very 
clear,  but  you  must  do  with  it  the  best  you  can. 

If  you  come  to  the  question  of  damages,  you  will  take  the 
amount  of  loss  in  quantity  of  oil,  according  to  the  view  you  may 
take  of  the  evidence  under  our  instructions  on  the  law,  and  mul- 
tiply it  by  the  value  of  the  oil  in  gallons  or  barrels  at  Philadel- 
phia, the  nearest  practicable  market.  In  estimating  the  value  of 
the  oil,  you  will  take  the  value  of  free  oil,  or  oil  subject  to  the 
tax,  and  not  oil  in  bond.  That  is  to  say,  the  value  of  oil  in  open 
market  in  Philadelphia.  From  this  deduct  freight  to  Philadel- 
phia, and  add  interest  from  time  of  loss,  to  this. 

Ezpreii  Company  «.  S«ndi|  6  P.  F.  Smith  140 ;  Farnham  v.  Camden  and 
Amboy  Railroad  Company,  Id.  63  ;  Wolf  «.  W.  U.  Telegraph  Company,  12  Id. 
83 ;  Empire  Transportation  Company  v.  Wamsntta  Oil  Refining  and  Mining 
Company,  13  Id.  14. 
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In  the  OircfUt  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Pennsyhama. 

Evans  v.  Thb  Cleveland  and  Pittsbubgh  Railboad  Co. 

(Vol.  XL,  p.  193.     1864.) 

1.  The  Gleyeland  and  Pittsbargh  Railroad  Company  had  f\ill  power  to  execute 
a  contract  guaranteeing  the  punctual  payment  of  the  coupons  attached  to 
the  bonds  of  Allegheny  county,  which  were  given  by  the'  county  in  pay- 
ment of  her  subscription  to  the  capital  stock  of  the  railroad  company. 

2.  The  bonds  and  coupons  being  made  payable  to  bearer,  they  pass  by  mere 
delivery,  and  no  assignment  is  necessary  to  enable  the  holder  to  sue. 

3.  The  contract  being  made  in  Ohio,  to  be  executed  in  New  York,  and  by  the 
laws  of  both  those  states,  such  a  contract  being  an  original  undertaking, 
in  order  to  maintain  an  action  on  the  guaranty,  it  is  not  necessary  for  the 
holder  to  sue  the  county  of  Allegheny  in  the  first  instance,  or  pursue  it  to 
insolvency  ;  nor  is  any  demand  or  notice  required. 

4.  The  courts  of  the  United  States  receive  the  statutes  and  Judicial  prece- 
dents of  the  difTerent  states  as  evidence  of  the  law  of  each  state  without 
special  plea  or  proofs  of  witnesses* 

This  was  an  action  of  debt,  brought  to  recover  the  sum  of 
$15,000,  for  over-due  coupons  on  the  bonds  of  the  county  of 
Allegheny,  guaranteed  by  the  Cleveland  and  Pittsburgh  Railroad 
Company.  The  coupons  were  in  the  usual  form.  The  contract 
of  the  defendants  was  endorsed  on  the  bonds,  and  read  as  fol- 
lows : 

^^  Office  of  the  Cleveland  and  Pittsburgh  Railroad  Company, 

'<  Clevehind,  Ohio,  October  20, 1853. 
<<  For  value  received,  the  Cleveland  and  Pittsburgh  Raiboad 
Company  assign  the  within  bond  to ,  bearer,  and  guaran- 
tee the  punctual  payment  of  the  interest  thereon,  as  it  may  fall 
due,  at  the  place  and  time  specified. 

^^  By  order  of  the  board  of  directors  of  the  said  company. 

"  Cyrus  Prentiss,  President." 

The  coupons  were  made  payable  semi-annually,  on  the  15th 
day  of  March  and  September,  at  the  office  of  the  Ohio  Life  In- 
surance and  Trust  Company,  in  New  York. 

The  case  arose  on  a  demurrer  to  the  plaintiff's  declaration, 
and  was  argued  by  John  Q.  Knox^  of  Philadelphia,  for  plaintiff. 
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and  by  TT.  S.  C.  OtU,  of  Cleveland,  and  A.  W,  LoamiSy  of  Pitts- 
burgh,  for  th^  defendants. 

The  points  made  by  the  defendants'  counsel  were :  Ist.  That 
the  company  had  no  power  to  execute  the  contract  of  guaranty. 
2d.  That  due  diligence  had  not  been  used  to  enforce  payment 
against  the  county.  8d.  That  suit  would  not  be  upon  the 
guaranty  in  the  name  of  the  holder  of  the  bonds. 

The  answers  to  these  points  by  the  plaintiff's  counsel  were : 
let.  That  the  presumption  was  in  favor  of  the  authority  of  the 
board  of  directors  to  execute  the  guaranty.  2d.  That  the  con- 
tract was  made  in  Ohio,  to  be  executed  in  New  York,  and  that 
by  the  laws  of  both  of  these  states  such  a  contract  is  an  original 
undertaking,  upon  which  the  company  was  liable  to  be  sued  on 
non-payment  of  the  interest  at  the  time  and  place  specified,  and 
therefore  the  plaintiff  was  not  bound  to  proceed  against  the 
county  in  the  first  instance.  8d.  That  the  guaranty  was  to 
"  the  bearer"  of  the  bonds,  and  that  he  alone  could  maintain 
the  suit. 

The  following  opinion  was  filed  by 

Gribe,  J. — First,  as  to  the  power  of  the  corporation  to  make 
the  contract  on  which  this  suit  is  founded. 

It  is  not  necessary  to  notice  the  many  metaphysical  platitudes 
to  be  found  in  the  books,  by  which  corporations  were  wont  to 
evade  responsibility  for  their  acts.  Their  powers  will  be  strictly 
construed  as  between  themselves  and  the  state.  But  modern 
corporations  are  but  partnerships,  where  the  individuals  are  too 
numerous  to  act  in  their  own  names.  They  may  make  contracts 
and  bind  themselves  in  their  corporate  name  on  any  subject 
necessary  to  the  object  of  the  association.  Without  noticing  the 
extensive  powers  given  by  the  act  of  incorporation,  it  is  plain 
that  a  railroad  must  have  power  to  contract  with  operatives,  to 
bind  themselves  to  pay  money,  to  raise  funds  by  borrowing  and 
otherwise.  It  is  only  when  called  upon  to  pay  their  obligations 
that  the  conscience  of  a  corporation  (if  they  can  be  said  to  have 
any)  suggests  these  astute  doubts  as  to  their  power  to  contract. 

This  corporation  had  given  certain  shares  of  stock  to  the 
county  of  Allegheny  in  exchange  for  their  bonds — a  contract 
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which  the  two  corporations  were  authorized  to  make.  But 
county  bonds  are  not  money,  and  railroad  companies  must  have 
money  to  make  their  roads.  Whatever  the  wealth  and  respecta- 
bility of  the  citizens  of  that  county  may  have  been,  and  their 
plenary  ability  to  pay  the  bonds  in  question,  those  who  purchased 
them  might  well  doubt  their  punctuality.  But  a  few  years 
before  this  transaction,  the  executive  officers  of  the  county  neg- 
lected or  refused  to  collect  tio^es  sufficient  to  pay  the  current 
expenses  of  the  county,  and  with  an  utter  disregard  of  the  laws 
of  the  land,  they  flooded  the  country  with  an  illegal  and  irre- 
deemable currency.  The  citizens  who  were  thus  relieved  from 
paying  their  taxes  by  this*  scheme,  kept  the  currency  afloat  by 
common  consent,  without  regard  to  the  law.  However  unjust 
the  suspicion  might  have  been  as  regards  very  many  of  the 
respectable  citizens  of  the  county,  a  purchaser  of  their  bonds 
might  well  doubt  the  punctuality  of  the  payment  of  the  interest, 
if  not  dishonest  attempts  at  repudiation  of  the  principal.  Hence, 
if  the  railroad  desired  to  raise  money  by  putting  those  bonds 
into  the  market,  it  was  their  interest  to  give  them  all  possible 
credit.  That  for  this  purpose,  they  might  make  this  contract  of 
guaranty,  cannot  be  doubted,  if  they  could  make  any  binding 
contract  at  all. 

What  is  the  meaning  of  this  contract  ? 

It  is  to  ^^  guarantee  to  the  bearer  of  the  bond  the  punctual 
payment  of  the  interest  thereon,  as  it  may  fall  due  at  the  time 
and  place  specified." 

The  intention  of  the  parties  should  govern  in  all  contracts. 
There  is  no  magic  in  any  particular  word  used,  which  might  be 
so  defined  by  grammarians  or  judges  as  to  make  the  contract  an 
absurdity.  These  bonds  were  payable  to  bearer,  and  passed  by 
mere  delivery.  They  required  no  assignment  to  satisfy  the 
requirements  of  any  state  statute,  or  to  enable  the  holder  to  sue 
on  them  in  his  own  name. 

They  are  a  species  of  commercial  securities  introduced  into 
this  country.  They  are  construed  according  to  the  commercial 
usages  of  the  world.  By  the  custom  of  all  civilized  nations,  and 
for  the  benefit  of  commerce,  confirmed  by  judicial  decisions  of 
every  nation  and  state,  thej  have  received  such  conBtruction  as 
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will  moBt  enhance  their  commercial  value.  It  is  vain  for  any 
judge  or  court  to  stand  up,  with  Blackstone  in  hand,  and  attempt 
to  arrest  the  will  of  all  the  rest  of  the  world  by  the  application 
of  obsolete  doctrines  to  a  new  species  of  security.  There  is  no 
reason,  founded  in  policy  or  morality,  why  a  state  or  other  cor- 
poration may  not  bind  themselves  to  pay  to  bearer,  both  princi- 
pal and  interest,  by  instruments  undw  seal.  To  construe  the 
contract  of  defendants  to  be  a  mere  warranty  of  the  solvency  of 
the  county  of  Allegheny,  would  be  no  better  than  a  mere  stulti- 
fication of  the  parties  to  it.  What  the  parties  evidently  meant 
was  an  additional  security  for  punctuality  of  payment  of  the 
interest,  on  the  day  and  at  the  place  mentioned  in  the  bond.  If 
the  county  has  failed  to  have  funds  ready  at  the  time  and  place, 
then  the  covenant  of  defendants  is  broken,  and  an  action  lies 
thereon. 

It  is  not  necessary  to  notice  the  various  decisions  of  the  Penn- 
sylvania courts,  as  to  their  construction  of  such  a  covenant.  The 
contract  is  made  in  Ohio,  to  be  executed  in  New  York,  where 
the  law  is  not  hampered  by  judicial  decisions  which  would  com- 
pel a  construction  of  a  contract  directly  contrary  to  the  plain 

intention  of  the  parties.     The  contract  is  "with or 

bearer."  If  necessary,  the  plaintiff  might  insert  his  name  in  the 
blank.  He  does  not  sue  as  assignee  of  the  bond,  under  the  pe- 
culiar statute  law  of  the  state  of  Pennsylvania,  or  any  other 
state.  The  plaintiff  declares  on  an  original  contract  made  with 
himself.  No  demand  or  notice  is  necessary  to  create  the  liability 
of  the  defendants  under  this  contract. 

The  courts  of  the  United  States  do  not  require  the  common 
law,  as  received  in  each  state,  to  be  proved  like  those  of  China 
or  Japan.  Their  statute  books  and  judicial  precedents  are  re- 
ceived as  evidence  without  special  plea  or  proof  of  witnesses. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer.  But 
the  defendant  has  leave  to  withdraw  his  demurrer,  and  to  plead 
issuably,  if  he  sees  fit.  Otherwise,  let  judgment  be  entwed  for 
plaintiff. 
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In  the  Supreme  Court  of  Pennsylvania. 
William  E.  Dodqb  et  al.  v.  John  N.  Baohb. 

(Vol.  XL,  p.  267.     1864.) 

1.  An  agent's  liability  to  his  principal  for  negligence  hj  which  a  third  person 
has  been  injnred,  is  only  contingent,  while  it  is  direct  and  certain  to  the 
party  injured. 

2.  An  action  against  the  principal  by  the  party  injured  is  re9  inter  aUo$  acta 
as  to  the  agent,  and  the  record  is  not  admissible  in  eyidence  against  him, 
except  as  to  the  amount  of  damages. 

3.  Therefore  the  rule  that  excludes  an  agent  from  testifying  for  his  principal 
in  such  an  action,  is  not  founded  in  clear  reason,  and  should  not  be  ex- 
tended; and  his  testimony  should  not  be  rejected,  except  upon  the  quantum 
of  damages,  unless  his  liability  oyer  has  been  clearly  proyed. 

Bache,  plaintiff  below,  was  the  owner  of  a  number  of  saw-logs, 
lying  in  Pine  Creek,  a  navigable  stream  and  public  highway, 
about  four  miles  below  Marsh  Greek  Pond.  This  pond  was  also  on 
a  navigable  stream  and  public  highway,  and  was  kept  up  by  Dodge 
k  Co.,  plaintiffs  in  error,  for  the  purpose  of  running  the  saw- 
mill thereto  attached,  and  also  for  the  purpose  of  a  harbor  for 
saw-logs.  It  was  so  constructed  that  about  eight  feet  of  head 
could  be  let  off  at  once,  thereby  making  a  flood  in  the  creek 
below.  These  logs  were  put  into  the  creek  for  the  purpose  of 
being  floated  to  a  mill  about  one  mile  below.  McDougall  was 
the  agent  of  Dodge  k  Co.,  and  had  the  general  supervision  of 
their  business  about  this  mill  and  pond,  and  had  notice  that  these 
logs  were  in  the  creek  below,  and  liable  to  be  washed  away  by  a 
flood  from  this  pond.  He  took  no  precaution  to  guard  against  it, 
but  let  the  pond  off  without  any  notice  to  Bache,  and  washed  the 
logs  away.  Thereupon  Bache  brought  his  action  on  the  case 
against  Dodge  k  Co.,  for  the  negligence  of  their  agent  McDougall. 

On  the  trial,  defendants  offered  the  deposition  of  McDougall, 
the  agent,  showing  that  the  act  complained  of  was  not  done  by 
him.  To  this  offer  plaintiff  objected,  on  the  ground  of  interest  in 
the  witness,  and  the  court  sustained  the  objection.  This  is  the 
point  assigned  as  error  in  this  cause. 

Pierce  and  WiUon^  for  plaintiffs  in  error. — The  deposition 
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of  McDougall  was  rejected  npon  the  ground  that  he  was  inter- 
ested in  the  event  of  the  cause.  A  recovery  against  the  defend- 
ants below  would  not  necessarily  have  entitled  them  to  a  recovery 
against  him.  To  exclude  his  testimony,  the  plaintiff  must  make 
out  a  case  for  the  defendants  against  him:  McCreedy  v.  The 
Schuylkill  Navigation  Co.,  8  Whart.  441;  Smith  v.  Seward,  3 
Barr  842. 

Henry  Sherwood^  for  defendant  in  error. — The  deposition  of 
McDougall  went  directly  to  throw  the  responsibility  off  the 
shoulders  of  the  witness  and  put  it  on  to  others,  and  thus  relieve 
himself  of  all  responsibility  to  his  principals,  the  defendants  be- 
low. For  this  purpose  he  is  not  a  competent  witness:  1  Stark. 
Ev.  149 ;  1  Greenl.  Ev.  540,  §  417 ;  McDowell  v.  Simpson,  8 
Watts  185 ;  Juniata  Bank  v.  Beale,  1 W.  &;  S.  229;  Plumer  v. 
Alexander,  2  Jones  81 ;  Dorrance  v.  Commonwealth,  1  Harris 
160,  165;  Schuylkill  Co.  v.  Harris,  5  W.  &  S.  28;  Orphans' 
Court  V.  Woodbum,  7  Id.  166  ;  Gilpin  v.  Howell,  5  Barr  51. 

The  witness  was  not  released.  He  was  not  a  competent  witness 
until  he  was.  The  declaration  charges  the  negligence  of  the 
witness  while  acting  as  the  agent  of  the  plaintiffs  in  error.  That 
negligence  was  the  gist  of  the  action ;  the  evidence  sustained  the 
declaration. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  rule  which  excludes  an  agent  from  testifying 
for  his  principal,  in  actions  brought  against  the  principal  for 
alleged  negligence  of  the  agent,  though  recognised  in  many  cases, 
is  not  founded  in  clear  reason.  He  is  held  generally  incompetent, 
because,  in  the  event  of  a  recovery  against  his  principal,  he  would 
be  liable  over,  and  the  judgment  recovered  would  be  admissible  in 
evidence  against  him.  His  liability  to  his  principal  is,  however, 
but  contingent,  while  it  is  direct  and  certain  to  tCe  party  injured 
by  his  negligence.  Satisfaction  recovered  from  his  principal  ex- 
onerates him  from  this  certain  liability,  and  leaves  his  responsi- 
bility over  still  only  contingent.  But  it  is  said  the  judgment  against 
the  principal  is  admissible  in  an  action  which  he  may  bring  against 
the  agent.     Why  it  should  be,  it  is  hard  to  see.     The  agent  is  not 
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a  party  to  it  nor  a  privy.  He  had  no  right  to  conduct  the  defence, 
to  call  witnesses,  or  to  interfere  in  any  manner  between  his  princi- 
pal and  the  party  injured.  Why  then  should  he  be  aflFected  by  a 
record  that  is  wholly  res  inter  alios  f  Yet  such  a  judgment  is  un- 
doubtedly held  to  be  evidence  against  him,  not  evidence  to  establish 
his  liability,  but  admissible  to  show  the  quarvtum  of  damages.  His 
liability  must  be  shown  by  other  proof.  The  questions  whether  he 
was  negligent,  and  whether  the  injury  for  which  satisfaction  was 
recovered  from  the  principal,  was  a  consequence  of  his  negligence, 
remain  open,  and  are  not  solved  in  any  degree  by  the  record.  Not- 
withstanding, then,  a  recovery  against  the  principal,  it  may  be 
that  the  agent  is  not  responsible  over  to  him,  and  at  most  it  would 
seem  his  testimony  for  the  principal  should  be  rejected  only  when 
offered  to  reduce  the  estimate  of  damages. 

Based  upon  reasons  so  unsatisfactory,  this  rule  of  exclusion 
should  not  be  extended.  The  testimony  of  the  agent  should  not 
be  rejected  unless  his  liability  over  has  been  clearly  proved.  It 
is  not  to  be  assumed  by  the  court.  The  general  presumption  is 
that  every  witness  is  competent,  and  it  is  incumbent  upon  the 
party  who  objects  to  him  to  show  a  clear  disqualification. 

In  such  a  case  as  this,  he  must  show  not  only  that  the  act 
complained  of  was  negligence,  but  that  it  was  unmistakably  done 
by  the  witness  whom  he  seeks  to  exclude.  Until  this  has  been 
shown,  no  interest,  certain  or  contingent,  is  made  out. 

Turning  now  to  the  case  in  hand,  it  appears  to  have  been  an 
action  to  recover  damages  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants.  The  act  complained 
of  was  opening  their  dam  at  Marsh  Creek  Mill,  thereby  causing 
a  flood  in  the  stream  which  carried  away  the  logs  of  the  plaintiff. 
The  main  questions  were  whether  the  dam  was  opened  at  the 
time  when  the  logs  were  lost,  and,  if  it  was,  by  whom  it  was 
opened.  Two  counts  in  the  plaintiff's  declaration  aver  that  it 
was  done  by  McDougall,  an  agent  of  the  defendants.  On  the 
trial,  after  the  evidence  of  the  plaintiff  had  been  submitted,  the 
defendants  offered  the  deposition  of  McDougall,  to  show  that  the 
water  in  the  dam  was  not  opened  by  him,  but  the  court  rejected 
the  deposition  on  the  ground  that  the  witness  was  interested. 
This  was  assuming  that  he  was  liable  over  to  the  defendants  in 
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case  of  a  reoovery  by  the  plaintiff.  But  how  did  that  appear? 
Clearly  he  was  not  if  he  did  not  open  the  dam,  ey^i  though  it 
may  have  been  opened  by  others.  The  fact  that  he  was  an  agent 
is  nothing,  if  he  was  not  an  active  agent  in  the  act  complained 
of.  The  ayerments  in  the  declaration  amount  to  no  proof  of  his 
agency.  If  they  did.  it  would  often  be  in  the  power  of  a  party, 
at  his  own  pleasure,  to  exclude  the  most  important  witnesses  of 
his  adversary  by  simply  averring  an  agency.  And  in  examining 
the  testimony  submitted  by  the  plaintiff,  we  find  no  evidence  that 
the  dam  was  opened  by  McDougall,  or  in  pursuance  of  his  orders. 
There  is  hardly  any  evidence  that  it  was  opened  at  all,  at  the 
time  when  the  plaintiff's  logs  fioated  away.  Certainly  there  is 
nothing  to  sustain  an  averment  that  the  witness  would  be  respon- 
sible to  the  defendants,  if  the  plaintiff  should  recover.  In  re- 
jecting the  deposition,  an  interest  in  the  witness  was  assumed 
without  proof,  assuredly  without  such  clear  proof  as  the  law  re- 
quires to  justify  setting  aside  a  witness  as  incompetent.  There 
was  error,  therefore,  in  rejecting  the  deposition. 

And  the  error  was  the  more  palpable  when  the  deposition  was 
offered  in  connection  with  evidence  that  McDougall  had  been 
directed  by  his  principals  to  open  the  pond  and  let  off  the  water 
whenever  there  shall  be  water  enough  to  float  logs  to  a  lower 
mill.  Such  a  direction  tended  to  show  that  he  would  not  be  lia- 
ble to  his  employers  even  if  he  did  open  the  dam,  and  therefore 
raised  a  presumption  against  the  existence  of  any  interest 

Judgment  reserved,  and  a  venire  de  novo  awarded. 


In  iJie  Supreme  Qeurt  of  Penneyhania. 

«       CUMMINOS'S  EXBOUTOBS  V.  MbAKS. 

(Vol.  XI.,  p.  291.     1864.) 

Plaintiff  below,  the  hoasekeeper  of  defendant's  testator,  after  testator's  death, 
delivered  to  defendant  a  box  containing  a  snm  of  money.  She  sabsequently 
claimed  the  money  as  hers  hj  yirtne  of  a  gift  from  testator,  and  after  de- 
mand and  refusal  brought  trorer  and  conrersion  therefor  against  the  exe- 
cutor.   Held| 
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1.  That,  under  the  circumstances,  clear  and  satisfactory  proof  of  the  gift  and 
of  deliveiy  in  pursuance  of  it  is  requisite. 

2.  That  where  an  alleged  error  consists  in  the  submission  of  a  question  of 
fact,  without  adequate  cTidence,  the  praintiff  should  obtain  ftom  the  judge 
a  bill  of  exceptions  containing  all  the  eyidence  which  was  submitted  to  the 
jury  on  the  point ;  and  when  the  plaintiff  neglects  this  duty,  the  rule 
"  Omnia  prsuumurUur"  will  be  applied  against  him- 

3.  The  loose  character  of  the  present  mode  of  bringing  evidence  before  the 
Supreme  Court  condemned,  and  the  suggestion  made  that  the  evidence  ap- 
propriate to  the  questions  to  be  decided,  be  settled  before  the  jndge  after 
trial,  on  notice  to  the  opposite  counsel,  and  by  him  certified  under  his 
hand  and  seal. 

4.  A  demand  upon  and  refusal  by  an  executor  to  deliyer  up  a  specific  article, 
which  came  to  his  hands  lawfully,  will  not  sustain  an  action  of  trover 
against  him  as  executor. 

Erbor  to  Oommon  Pleaa  of  Fayette  county. 
Veech  and  Cfilmore,  for  plaintiff  in  error. 
Ewingy  cofUrd. 

The  opinion  of  the  court  was  delivered  January  4, 1864,  by 

Woodward,  J. — This  was  an  action  of  trover  and  conversion  by 
Sarah  Meaks,  to  recover  from  the  defendant,  as  executor  of  John 
Cummings,  deceased,  the  sum  of  $850.  The  money  was  contained 
in  a  little  tin  box,  which  Mrs.  Meaksy  as  housekeeper  of  GummingSi 
delivered  after  his  death  to  the  executors.  Subsequently  to  this 
she  set  up  a  claim  to  the  money  as  her  property,  by  virtue  of  a 
gift  from  Cummings,  and  having  caused  a  demand  to  be  made 
upon  the  executor  to  return  it  to  her,  this  suit  was  brought,  and 
the  neglect  to  comply  with  her  demand  was  the  evidence  of 
wrongful  conversion. 

Two  points  of  defence  were  taken,  first,  that  evidence  of  the 
gift  should  be  ^^  most  clear  and  satisfactory,"  and  secondly,  that 
there  was  no  evidence  of  conversion. 

We  agree  with  the  learned  judge,  that  clear  and  satisfactory 
evidence  of  the  gift  and  of  the  delivery  in  pursuance  of  it,  would 
be  enough  without  the  superlative  adjective  insisted  on  by  coun- 
sel, but  we  can  find  no  such  evidence  in  our  paper  books.  When 
a  housekeeper  undertakes  to  recover  back  from  the  executor  of 
her  deceased  employer,  money  found  in  his  house  and  voluntarily 
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deliTered  by  herself  to  the  executor  for  purposes  of  administra- 
tion, she  ought  to  come  well  armed  with  clear  and  satisfactory 
proof  of  her  title.  Assuredly  all  presumptions  are  against  such 
a  plaintiff.  And  if  the  court  submitted  such  a  question  without 
adequate  evidence,  it  was  error.  Whether  we  have  the  eyidence 
on  which  the  court  -submitted  the  case,  the  record  does  not 
inform  us. 

We  are  at  a  loss  how  to  deal  with  this  part  of  the  record,  for 
we  are  not  sure  that  all  the  evidence  has  been  sent  up.  None  of 
it  is  certified,  and  possibly  all  that  was  sent  up  has  not  been 
printed  in  our  paper  books.  Perhaps  our  safest  course  in  such 
circumstances  is  to  apply  the  rule  of  omnia  prcemimuntur.  It 
is  the  business  of  the  plaintiff  in  error  to  prove  errors,  and  where 
the  alleged  error  consists  in  submitting  a  question  of  fact  without 
adequate  evidence,  he  should  obtain  from  the  judge  a  bill  of 
exceptions,  containing  all  the  evidence  which  the  judge  submitted 
to  the  jury  on  the  point.  When  a  plaintiff  in  error  neglects  this 
duty,  which  is  the  only  legitimate  mode  of  making  the  evidence 
a  part  of  the  record,  we  will  presume,  as  we  do  in  this  case,  that 
all  things  were  rightly  done  in  the  court  below,  and  that  no  ques- 
tion of  fact  was  referred  to  the  jury  without  appropriate  proofs. 

The  unpardonably  loose  practice  we  condemn  is  not  peculiar 
to  this  case,  but  prevails  to  a  great  extent  throughout  the  state. 
Counsel  seem  rarely  to  advert  to  the  legal  rules  for  placing  evi- 
dence upon  the  record.  Sometimes  they  print  what  is  called  the 
judge's  notes,  though  it  is  not  his  duty  to  take  notes  of  the  evi- 
dence ;  in  many  cases  he  does  not  pretend  to,  and  even  when  he 
does,  they  are  not  always  full.  Sometimes  counsel  on  each  side 
furnish  editions  of  the  evidence  from  their  own  notes,  and  then 
vex  our  ears  with  disputes  about  what  was  proved  and  what  was 
not  proved.  It  is  time  we  should  be  done  with  such  annoyances. 
When  the  questions  to  be  reviewed  depend  on  the  evidence  in  the 
cause  or  any  part  of  it,  let  the  evidence  appropriate  to  the  ques- 
tions be  settled  before  the  judge,  after  the  trial  is  over,  on  notice 
to  opposing  counsel,  and  let  the  judge  certify  that  as  the  evidence 
under  his  hand  and  seal.  In  this  manner  it  is  regularly  brought 
upon  the  record,  and  assignments  of  error  founded  upon  it  become 
intelligible. 
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The  second  question,  in  regard  to  conversion,  stands  on  a  differ- 
ent footing.  sThe  judge  recites  the  evidence  which  he  ruled  to  be 
sufficient  to  work  a  conversion.  This  enables  us  to  review  his 
opinion  on  this  point. 

It  would  seem  that  after  the  plaintiff  below  had  delivered  the 
box  containing  the  money  to  the  executor,  he  placed  it  in  the 
Brownsville  Bank,  and  subsequently  paid  it  over  to  Taylor,  the 
guardian  of  the  only  child  of  the  decedent.  Whilst  the  money 
was  in  the  bank,  and  before  it  was  paid  over,  Bailey,  as  the  agent 
of  Mrs.  Meaks,  called  on  McKinley,  one  of  the  executors,  and 
presented  a  written  memorandum  of  the  amount  of  the  money^ 
and  demanded  it  for  her.  ^^  He  declined  to  pay  it  till  he  would 
see  further  about  it."     This  was  held  to  be  a  conversion. 

We  are  unable  to  concur  in  this  opinion.  Supposing  the  plain- 
tiff's title  to  have  been  established,  of  which,  as  I  have  said 
above,  we  have  no  evidence,  here  was  a  delivery  of  the  money  to 
the  executors  for  purposes  of  administration.  It  could  have  been 
delivered  to  them  for  no  other  purpose.  In  was  in  custodia  legi%. 
The  payment  over  to  the  guardian  was  due  administration  of  the 
fund.  Both  executor  and  guardian  held  it  under  legal  trust  for 
third  parties,  and  how  could  they  comply  with  such  a  demand  as 
Mrs.  Meaks  made,  without  violating  their  trusts  7  If  personal 
representatives  are  to  be  exposed  to  an  action  of  trover  and  con- 
version by  every  person  who  sets  up  a  claim  to  chattels  that  have 
passed  into  their  hands  for  purposes  of  administration,  they  would 
be  overwhelmed  with  litigation,  and  legal  administration  would 
be  rendered  impossible.  McKinley's  possession  of  the  money 
was  lawful,  or  to  say  the  least,  it  was  not  wrongful.  Where  such 
is' the  case,  it  is  well  settled  that  demand  and  refusal  are  not  con- 
version, but  only  evidence  of  it.  Wrongful  or  illegal  taking  or 
appropriation  of  another's  property,  constitutes  conversion,  for 
which  an  action  lies  without  previous  demand,  but  where  the  pos- 
session 18  rightfully  acquired,  demand  and  refusal  are  evidence  of 
a  wrongful  detention,  and  if  not  countervailed  by  other  circum- 
stances, are  sufficient  to  support  the  action.  The  countervailing 
circumstances  in  this  case,  are  those  above  adverted  to — lawful 
possession  by  personal  representatives  for  purposes  of  administra- 
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tion — and  we  think  them  sufficient.     Indeed,  we  do  not  see  how 
the  executor  could  have  answered  the  demand  more  properly. 

If  an  executor  get  lawful  possession  of  my  horse,  and  refuse, 
on  demand,  to  deliver  him,  doubtless  I  may  sue  him  in  trovar, 
but  not  in  character  of  executor,  for  in  his  representatiTe  char- 
acter he  is  liable  only  for  the  torts  of  die  testator.  And  not 
.  even  for  all  of  them,  because  mere  personal  torts,  like  assault 
and  battery,  slander,  or  false  imprisonment,  that  bring  no  in* 
crease  or  advantage  to  his  estate,  die  and  are  buried  with  the 
decedent ;  but  for  such  as  add  to  and  increase  his  estate,  the  ex- 
ecutor is  liable.  But  suppose  the  horse,  lawfully  in  possessicm 
of  the  decedent,  at  his  death  passes  into  the  hands  of  the  executor, 
with  the  other  goods  of  the  estate,  will  trover  lie  against  the  ex- 
exutor,  after  demand  and  refusal  ?  Here  there  would  be  no  tort 
of  the  decedent  to  charge  against  the  executor,  and  if  any  tort  by 
the  executor,  it  would  consist  in  not  delivering  over,  on  demand, 
property  found  in  possession  of  the  decedent.  The  title  of  the 
demandant  would  have  to  be  investigated  and  decided  by  the  ex- 
ecutor at  his  peril.  In  2  Wms.  Ex.  1565,  and  in  Hench  v. 
Metsgar,  6  S.  &  B.  272,  and  perhaps  in  other  books.  Lord 
Mansfield  is  represented  as  having  ruled  in  the  leading  case  of 
Hambley  v.  Watt,  Cowper  871,  that  trover  will  lie  against  an 
executor,  if  the  property  came  into  his  hands  in  specie  from  the 
testator,  and  the  conversion  be  laid  as  committed  by  the  executor. 
I  have  examined  that  case  carefully,  and  whilst  some  of  the  in- 
terlocutory observations  of  his  lordship  do  suggest  such  9k  role, 
the  plaintiff's  remedy  was  put,  in  the  final  judgment,  upon  an 
action  for  money  had  and  received. 

Whatever  we  might  consider  the  law  to  be  in  respect  to  a 
specific  chattel,  that  had  no  marks  to  identify  it,  we  think  there 
is  no  authority  for  an  action  of  trover  to  recover  from  an  executor 
money  of  which  his  testator  died  possessed,  and  where  the  only 
evidence  of  conversion  by  the  executor  consists  in  refusing  to 
pay  it  to  a  claimant  on  demand.  The  law  entrusted  this  money 
with  the  other  goods  to  the  executor,  to  be  administered,  and  the 
law  would  be  inconsistent  with  itself,  if  it  made  his  custody 
tortious.  If  any  executor  could  be  put  to  investigating  his  title 
to  goods  in  possession,  the  law  would  scarcely  require  this  ex- 
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ecutor  to  doubt  his  testator's  title  to  a  sum  of  money,  whicli  the 
plaintiff  herself  handed  over  as  part  of  his  estate.  As  to  her,  at 
least,  there  was  no  tort  in  administering  that  fund  according  to 
law.  The  judgment  is  reversed. 


In  the  Supreme  Court  of  Pennsylvania. 
Commonwealth  t;.  Cart. 

(Vol.  XI.,  p.  313.     1864.) 

1.  A  delivery  of  horses  to  a  hone-dealer,  for  sale,  the  proceeds  to  be  re- 
tamed  to  the  owner,  is  not  a  bailment. 

2.  Therefore  the  108th  section  of  the  Act  of  1860,  providing  that  <<  if  any  person, 
being  a  bailee  of  any  property,  shall  fraudnlently  take  or  convert  the  same 
to  his  own  nse  or  to  the  use  of  any  other  person,  except  the  owner  thereof, 
although  he  shall  not  break  balk  or  otherwise  determine  the  bailment,  he 
shall  be  guilty  of  larceny,  and  ponished  as  is  provided  in  cases  of  larceny 
of  like  property,"  does  not  apply  to  such  a  case. 

3.  A  count  commingling  two  separate  and  distinct  offences,  the  one  felony 
and  the  other  a  misdemeanor,  is  bad. 

4.  A  count  charging  misdemeanor,  where  all  the  other  numerous  counts  charge 
felony,  is  bad,  except  in  certain  cases,  ez-neces9UaUj  where  one  offence  is  the 
result  of  or  so  intimately  connected  with  the  other  as  to  render  it  impossi- 
ble to  ascertain  of  which  offence  defendant  may  be  guilty,  until  the  evi- 
dence be  heard. 

Erbor  to  Quarter  Sessions  of  Cumberland  county. 

The  facts  are  sufficiently  detailed  in  the  charge  of  the  court 
below,  as  follows : 

Graham,  P.  J. — ^After  the  evidence  was  heard  in  this  case, 
the  defendant  demurred  to  the  same,  as  being  insufficient  in  law  to 
maintain  the  bill  of  indictment  under  the  Act  of  Assembly,  and 
the  Commonwealth  joined  in  the  demurrer. 

The  evidence  on  part  of  the  Commonwealth,  which  is  not  con- 
troverted, shows  the  following  state  of  facts : 

William  Cart,  the  defendant,  was  engaged  in  the  business  of 
purchasing  and  selling  horses.  He  was  about  going  to  Philadel- 
phia with  a  lot  of  horses,  when  Andrew  H.  Blair,  the  prosecutor, 
delivered  to  him  a  horse  which  he  was  to  sell  for  Mr.  Blair,  and 
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return  him  the  price,  after  deducting  expenses.  After  defendant 
went  to  Philadelphia  with  the  horses,  Mr.  Blair  sent  him  another 
horse  to  sell  for  him  on  the  same  terms.  The  defendant  sold 
both  horses  and  receired  the  money.  One  was  sold  for  $100 ; 
the  price  for  which  the  other  was  sold  is  not  proved,  but  the  evi- 
dence is  that  defendant  said  he  had  sold  the  other  horse  and  had 
the  money  in  his  pocket.  The  proceeds  of  the  sales  have  ndt 
been  paid  over  by  defendant  to  Mr.  Blair. 

There  are  six  counts  in  the  indictment,  in  all  of  which  the 
defendant  is  charged  with  larceny  as  consignee  and  bailee  under 
the  108th  section  of  the  Act  of  1860,  except  the  fifth  count, 
which  charges  him  with  a  misdemeanor  as  consignee  and  bailee 
of  A.  H.  Blair,  in  converting  to  his  own  use  $180,  money  ob- 
tained for  the  aforesaid  horses,  sold  by  him  as  before  stated. 

The  five  counts  charging  defendant  with  felony  and  larceny, 
were  doubtless  intended  to  bring  the  case  within  the  108th  sec- 
tion of  the  Act  of  1860,  which  provides,  "if  any  person,  being 
a  bailee  of  any  property,  shall  firaudulently  take  or  convert  the 
same  to  his  own  use,  or  to  the  use  of  any  other  person,  except 
the  owner  thereof,  although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  he  shall  be  guilty  of  larceny  and  punished 
as  is  provided  in  cases  of  larceny  of  like  property." 

In  the  construction  of  this  section,  it  is  necessary  we  should 
ascertain  what  the  legislature  intended  by  the  term  "  bailee,"  as 
here  used. 

In  Kent's  Commentaries,  2d  vol.,  p.  558,  the  following  defi- 
nition is  given :  "  Bailment  is  a  delivery  of  goods  in  trust,  upon 
a  contract  expressed  or  implied  that  the  trust  shall  be  duly  exe- 
cuted, and  the  goods  restored  by  the  bailee  as  soon  as  the  pur- 
pose of  the  bailment  shall  be  answered." 

Under  this  definition  five  species  of  bailment  are  mentioned  : 

1.  Depositum, — When  goods  are  to  be  kept  for  the  bailor,  and 
returned  upon  demand  without  recompense. 

2.  Mandatum. — Which  is  when  the  mandatory  undertakes 
gratuitously  to  do  some  act  about  the  thing  bailed,  and  is  only 
responsible  for  gross  neglect  or  a  breach  of  good  faith. 

8.  Commodatum. — Or  loan  of  an  article  to  be  used  for  a 
certain  time  without  pay  for  the  use. 
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4.  A  Pledge. — ^Which  is  a  delivery  of  goods  by  a  debtor  to 
bis  creditors  to  be  kept  till  the  debt  is  discharged. 

6.  Loeatio. — Or  hiring  for  a  reward. 

From  this  definition  of  bailment  and  the  difierent  kinds  of 
bailment  noticed  under  it,  a  horse  dealer  to  whom  a  horse  was 
delivered  for  sale,  the  proceeds  of  sale  to  be  returned  to  the 
owner,  could  not '  be  considered  a  bailee,  for  there  was  no  con- 
tract for  re-delivery  of  the  property  to  the  owner,  or  any  person 
for  him.  On  the  contrary,  it  was  delivered  for  the  purpose  of 
sale  and  a  return  of  the  price  to  the  owner. 

Story,  in  his  Commentaries  on  the  Law  of  Bailments,  §  2, 
gives  the  definition  of  Sir  William  Jones,  which  is :  "  A  delivery 
of  goods  on  a  condition  express  or  implied,  that  they  shall  be 
restored  by  the  bailor  to  the  bailee,  or  according  to  his  directions, 
as  soon  as  the  purpose  for  which  they  are  bailed,  shall  be 
answered."  But  Justice  Story  says  this  definition  is  inaccurate 
in  supposing  that  the  goods  are  to  be  restored  or  re-delivered, 
and  instances  the  case  of  a  bailment  for  sale,  as  in  the  case  of  a 
consignment  to  a  factor,  no  re-delivery  is  contemplated  by  the 
parties.  Chancellor  Kent  refers  to  Mr.  Justice  Story  applying 
the  term  bailment  to  cases  in  which  no  return  or  delivery  or  re- 
delivery to  the  owner  or  his  agent  is  contemplated,  and  expresses 
his  opinion  that  this  is  extending  the  definition  of  the  term 
beyond  the  ordinary  acceptation  of  it  in  the  English  law. 

We  have  therefore  a  conflict  between  learned  commentators  on 
this  subject,  on  the  definition  of  bailment,  and  consequently  the 
meaning  of  the  term  bailee,  as  used  by  our  legislature.  If  it 
depends  upon  the  meaning  of  this  word,  whether  the  defendant 
is  to  be  sent  to  the  penitentiary  for  horse  stealing,  or  acquitted 
because  he  sold  his  neighbor's  horse,  at  his  request,  and  was  una- 
ble or  unwilling  to  repay  him  the  price  received,  the  humane 
principle  of  our  criminal  law,  which  says,  it  is  better  that  ninety- 
nine  guilty  escape  than  that  one  innocent  person  should  be 
punished,  ought  to  induce  us  to  adopt  the  definition  of  Sir  Wil- 
liam Jones  and  Chancellor  Kent,  and  discard  that  of  Mr.  Justice 
Story,  which  so  far  as  we  have  investigated  the  subject  is  un- 
supported by  other  commentators.  Mr.  Justice  Blackstone,  in 
his  Commentaries,  vol.  2,  page  456,  after  enumerating  many 

VOL.  II. — 32 
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different  cases  of  bidlment,  all  of  which  required  a  return  or  de- 
livery by  the  bailee  to  the  owner  or  his  agent  or  appointee,  re- 
marks :  "  There  is  a  special  qualified  property  transferred  from 
the  bailor  to  the  bailee  together  with  the  possession.  It  is  not 
an  absolute  property  because  of  his  oontract  for  restitution." 

Thus  showing  that  restitution  was  necessary  to  constitute  the 
rdation  of  bailor  and  bailee  between  the  parties. 

The  Act  of  Assembly  bears  veiy  satisfactory  eyidenoe  that  the 
intention  of  the  legislature  was,  that  the  fraudulent  conversion 
by  the  bailee  must  be  of  the  property  or  thing  delivered,  for  it 
provides  "  although  he  shall  not  break  bulk  or  otherwise  deter- 
mine the  bailment."  But  in  this  case  the  property  was  con- 
verted into  money  under  the  express  terms  of  the  contract  when 
it  was  delivered.  There  was  no  fraudulent  conversion  by  the 
defendant,  of  the  property  delivered  to  him  by  the  bailor,  but  it 
was  sold  in  pursuance  of  the  instructions  of  the  owner  at  the 
time  of  delivery.  The  parties  to  the  transaction  occupied  more 
the  position  of  principal  and  agent,  or  consignor  and  consignee, 
than  that  of  bailor  and  bailee,  if  the  terms  consignor  and  con- 
signee can  with  propriety  be  applied  to  transactions  of  this  kind^ 
where  horses  are  delivered  to  a  dealer  to  be  taken  to  Philadel- 
phia and  sold,  and  the  proceeds  returned  to  the  owner. 

The  legislature,  in  the  125th  section  of  the  same  act,  provided 
for  the  embezzlement  of  merchandise  by  consignees  and  factors, 
and  which,  by  that  section,  is  made  a  misdemeanor;  showing  that 
they  intended  to  distinguish  between  bailees  and  consignees,  and 
directed  that  the  former  should  be  guilty  of  felony  for  conversion 
of  the  property  delivered  to  them  as  bailees,  and  the  latter  for 
the  embezzlement  of  the  proceeds  of  sales  of  merchandise  con- 
signed to  them,  are  only  guilty  of  a  misdemeanor. 

The  fifth  count  in  the  indictment  is  intended  to  charge  defend- 
ant with  a  misdemeanor,  and  charges  him  with  being  the  consignee 
and  bailee  of  Andrew  H.  Blair,  and  taking  and  converting  to  his 
own  use  one  hundred  and  eighty  dollars,  which  *^  money  had  be- 
fore that  time  been  raised  by,  and  acquired  by  him  the  said  Wil- 
liam Cart,  by  the  sale  of  certain  other  property,  to  wit"  (describ- 
ing the  two  horses  delivered  to  him  by  Mr.  Blair,  and  then 
continuing),  ''  which  had  been  before  that  time  consigned  to  him 
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the  said  William  Cart,  as  bailee,  by  the  said  Andrew  H.  Blair, 
to  the  great  damage,"  &c. 

Without  inquiring  whether  the  facts  of  this  case  would  bring 
defendant  within  the  meaning  of  the  125th  section  as  *'  a  con- 
signee or  factor  having  the  possession  of  merchandise,  with 
authority  to  sell  the  same,"  the  count  cannot  be  sustained, 
because  it  commingles  two  separate  and  distinct  offences,  the  one  a 
felony  and  the  other  a  misdemeanor,  in  the  same  count.  It 
charges  defendant  that  he  was  both  consignee  and  bailee  of  the 
prosecutor,  and  that  he  sold  property  which  had  been  consigned 
to  him  as  bailee  of  the  prosecutor.  As  if  to  make  assurance 
doubly  sure,  two  separate  and  distinct  offences  are  joined  together. 
If  he  sold  these  horses  consigned  to  him  as  bailee,  he  is  guilty  of 
a  felony,  and  must  be  sentenced  for  horse  stealing,  under  the  pro- 
visions of  the  108th  section.  If  he  only  appropriated  the  proceeds 
of  merchandise  consigned  him  for  sale,  he  is  guilty  of  a  misde- 
meanor, and  must  be  sentenced  under  the  125th  section :  the 
charge  ought  to  be  clear,  specific  and  intelligible.  If  the  fifth 
count  was  intended  to  be  drawn  under  the  125th  s  ection,  it  ought 
to  set  out  distinctly,  in  the  language  of  the  act,. that  defendant 
had  the  possession  of  the  property  with  authori  ty  to  sell  the  same, 
that  he  did  sell  it,  and  fraudulently  applied  the  money  raised  and 
acquired  by  such  sale  to  his  own  use.  But  it  is  averred  in  this 
count,  that  the  property  had  been  consigned  to  him  as  bailee, 
and  this  negatives  the  authority  to  sell,  for  we  have  shown  that 
the  term  bailee  as  used  in  the  act,  and  defined  by  the  best  legal 
commentators,  only  applies  to  a  person  to  whom  property  is 
delivered,  to  be  redelivered  to  the  owner  or  such  person  as  he 
may  direct. 

Another  objection  to  the  fifth  count  is,  charging  a  misdemeanor 
when  all  the  counts  charge  a  felony.  A  felony  and  misdemeanor 
cannot  be  joined  in  different  counts  in  the  same  indictment,  ex- 
cept in  certain  cases  ex  necesHtatej  where  one  offence  is  the  result 
of  or  80  immediately  connected  with  the  other  as  to  render  it 
impossible  to  ascertain  of  which  offence  defendant  may  be  guilty, 
until  the  evidence  is  heard,  as  in  the  case  of  rape  and  assault 
and  battery  with  intent  to  ravish. 

For  the  reasons  stated,  we  enter  judgment  for  the  defendants 
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After  argament  in  the  Supreme  Court,  there  was  delivered 
the  following: 

Feb  Gubiam. — There  is  no  error  in  this. 

Judgment  aflbmed. 


In  the  Supreme  Court  qf  Pennsyhania. 

6ILMOBB  BT  AL.  V.  Boss. 

(Vol.  XL,  p.  353.     1864.) 

Where  one  died  seised  of  real  estate  descended  from  her  father,  leaving  as 
her  nearest  kindred  her  mother,  a  paternal  annt  and  maternal  aunts  and 
uncles,  the  paternal  aunt  alone  is  entitled,  as  next  of  kin  of  the  blood  of 
the  ancestor  ft-om  whom  the  estate  descended. 

Ebbob  to  the  Common  Pleas  of  Fayette  county. 
The  facts  and  points  raised  in  this  case  are  sufficiently  set  out 
in  the  opinion  below. 

N.  EtDvngj  for  plaintiff  in  error. 

Patter%<m  ^  Parihall^  for  defendants  in  error. 

Opinion  of  the  court  delivered  January  4,  1864,  by 

LowBiE,  C.  J. — This  estate  descended  to  Mary  Ann  Gilmore 
from  her  father,  and  she  died  seised  of  it,  leaving,  as  her  nearest 
kindred,  her  mother,  a  paternal  aunt,  and  two  maternal  uncles 
and  aunts.  The  mother  is  now  dead,  and  the  paternal  aunt 
claims  the  estate  against  the  devisees  of  the  mother,  and  reco- 
vered judgment  in  the  court  below. 

The  counsel  on  both  sides  have  cited  cases  enough  to  support 
this  decision;  but  the  counsel  for  the  defendants  below  think 
some  of  them  erroneous,  and  therefore  we  appeal  to  the  written 
law,  the  Intestate  Act  of  1833.  ^Is  this  case  specially  provided 
for  there  ?  If  not,  it  must  fall  under  the  general  provision  of 
section  11. 

Of  course,  if  the  intestate  had  been  the  first  purchaser  of  the 
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estate;  it  'would,  on  her  death,  have  gone  to  her  mother  in  fee, 
tinder  section  5.  But  section  9  declares  that  none  of  the  pre- 
viously enumerated  cases  shall  include  the  case  of  a  descended 
or  devised  estate,  so  as  to  transmit  it  to  any  who  are  not  of  the 
blood  of  the  ancestor  from  whom  the  intestate  acquired  it,  and 
this  would  exclude  the  mother  for  all  but  her  life-estate.  Is  this 
one  of  the  enumerated  cases  ? 

We  think  it  is.  One  enumerated  case  is  in  section  6.  ^^  In 
default  of  issue  and  brothers  and  sisters  of  the  whole  blood  and 
their  descendants,  and  also  father  and  mother,  competent  by  this 
act  to  take  an  estate  of  inheritance  therein,"  and  leaving  brothers 
and  sisters  of  the  half-blood  and  their  issue ;  and  then  section  7 
gives  another  case :  "  In  default  of  all  persons  hereinbefore  de- 
scribed, the  real  estate  shall  descend  to  the  next  of  kin*  of  such 
intestate,"  subject,  however,  to  the  condition  in  section  9,  that 
they  must  be  of  the  blood  of  the  first  purchaser.  . 

But  it  is  argued  that  there  is  no  default  under  section  7,  be- 
cause the  mother  was  living ;  and  that,  therefore,  the  case  falls 
within  section  11,  and  goes  to  the  next  of  kin,  irrespective  of  the 
line  of  descent  from  the  first  purchaser.  If  section  7  had  pro- 
vided for  a  default  of  "  all  the  kindred  hereinbefore  named,"  in- 
stead of  '^  all  the  persons  hereinbefore  described,"  possibly  it 
would  have  been  susceptible  of  the  defendant's  reading.  But 
among  the  persons  before  "  described"  is  "  mother,  competent  to 
take  an  estate  of  inheritance  therein,"  and  we  have  no  authority 
to  leave  out  any  part  of  the  description.  It  is  the  want  of  a 
mother  competent  to  take,  that  would  pass  the  estate  under  the 
law  of  section  11,  and  we  add  nothing  to  the  law  by  taking  in  all 
these  words,  but  simply  take  the  description  which  we  are 
referred  to.  The  words  "  competent  to  take"  are  as  much  part 
of  the  description  of  the  person  as  the  word  ^*  mother,"  and  this 
mother  does  not  answer  to  the  whole  description.  She  was  not 
competent  to  take,  because  the  estate  did  not  descend  from  any 
person  of  her  blood,  and  was  not  a  new  acquisition  of  her  daughter, 
the  intestate,  and  therefore  she  is  not  one  of  those  before  de- 
scribed in  the  act. 

The  case  provided  for  by  section  7  is  a  default  of  issue,  and  of 
full  brothers  and  sisters  and  their  descendants,  and  of  father  and 
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mother  competent  to  take  an  estate  of  inheritance ;  then  it  shall 
go  to  the  next  of  kin  generally,  if  an  original  estate,  and  to  the 
next  of  kin  of  the  line  of  the  first  purchaser^  if  a  descended  or 
devised  estate.  This  is  a  case  of  the  latter  kind,  and  was  rightly 
decided.  Judgment  aflbmed. 

Maffit  9.  Clark,  6  W.  A  8.  268 ;  Lewis  v.  Gonnan,  5  Barr  164 ;  Parr  v.  Bank- 
bart,  10  Harris  291 ;  Ernes  v.  Brown,  1  Am.  L.  R.  0.  S.  €34 ;  Danner  v. 
Shissler,  1  Casey  289 ;  Walker  v.  Dnnshee,  2  Wright  431 ;  Barr  v.  Simm,  1 
Whart.  252. 


In  the  Oyer  and  Terminer  of  Cambria  County. 

COHMONWBALTH  V.   MOORB. 
(Yol.  XL,  p.  369.     1864.) 

1.  Law  of  homicide  in  Pennsylrania  defined. 

2.  Adultery,  bj  the  law  of  Pennsjlrania,  will  not  jnstifj  homicide. 

3.  Insanity  in  law  defined,  analyzed,  discussed,  and  applied  to  the  question 
of  homicide. 

Ikdicthbnt  for  murder. 

P.  S.  Noon^  District  Attorney,  J?.  2).  Foster j  Jamee  PottSy 
and  A.  Kopeliny  for  the  Commonwealth. 

John  Seottf  B.  G.  ChUde^  C.  L.  Perehingy  D.  McLaughlin^ 
and  B.  X.  Johnston^  for  the  prisoner. 

The  facts  are  sofSciently  detailed  in  the  charge  to  the  jury  by 

Taylor,  P.  J. — Joseph  Moore,  the  prisoner  at  the  bar,  is 
charged  in  the  indictment  which  you  have  been  sworn  to  try, 
with  the  murder  of  Jordon  Marbourg.  The'  case  requires  of  this 
court,  and  of  you,  gentlemen  of  the  jury,  the  discharge  of  the 
most  solemn  and  responsible  duty  ever  cast  upon  a  court  and 
jury.  The  life  of  this  unfortunate  prisoner,  on  the  one  hand, 
and,  on  the  other,  the  maintenance  of  the  law  made  and  ordained 
to  shield  and  protect  life,  are  committed  to  us ;  and  the  discharge 
of  our  respective  duties  to  the  one  and  to  the  other,  is  required 
of  us  alike,  according  to  our  best  judgment,  under  the  solemn 
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sanction  of  an  oath.  It  is  our  duty  to  state  to  you  the  law,  and 
to  indicate  the  questions  for  your  decision  which  arise  in  its 
application.  It  is  your  duty  to  apply  the  law,  as  you  receive  it 
from  the  court,  to  the  facts  in  evidence,  as  you  have  received 
them  from  the  witnesses,  and  heard  them  discussed  by  counsel, 
and  so  make  up  your  verdict.  We  have  written  and  pondered 
every  word  we  have  to  say  to  you ;  and  it  is  our  earnest  prayer 
that  you  may  be  guided  to  conclusions  which  will  discharge  the 
solemn  obligations  of  the  oath  taken  by  you  all  when  you  entered 
that  box,  and  result  in  "  a  true  deliverance  between  the  Common- 
wealth and  the  prisoner." 

Murder,  as  defined  by  the  common  law,  is  committed,  "  when 
a  person  of  sound  memory  and  discretion,  unlawfully  killeth  any 
reasonable  creature  in  being,  and  in  the  peace  of  the  Common- 
wealth, with  malice  prepense  or  aforethought,  either  express  or 
implied."  "A  person  of  sound  memory  and  discretion  "  is  one 
who  has  sufficient  knowledge  to  know  and  understand  the  nature 
of  the  act,  and  that  it  is  a  violation  of  his  moral  and  social  duty, 
and  will  subject  him  to  punishment.  But  every  one  is  presumed 
by  the  law  to  be  sane,  and  to  possess  this  measure  of  under- 
standing, and  he  is  responsible  for  his  acts,  unless  this  presump- 
tion be  overcome  by  facts  and  circumstances  disclosed  in  the 
proof  of  the  principal  fact,  or  shown  by  affirmative  evidence  in 
the  defence.  Malice,  in  its  legal,  as  distinguished  from  the 
popular  sense  of  the  word,  does  not  mean  spite  or  malevolence 
against  the  deceased  in  particular,  but  that  the  fact  has  been  at- 
tended with  such  circumstances  as  the  ordinary  symptoms  of  a 
wicked,  depraved  and  malignant  spirit ;  a  heart  regardless  of 
social  duty,  and  fatally  bent  on  mischief.  It  is  either  express  or 
implied.  Express  malice  is  when  the  killing  is  with  a  sedate, 
deliberate  mind,  with  formed  design  manifested  by  •external  circum- 
stances, such  as  previous  threats  or  menaces,  former  grudges,  and 
concerted  schemes  to  do  the  party  bodily  harm.  Implied  or 
legal  malice  means  that  the  fact  has  been  attended  with  such 
circumstances  as  carry  with  them  the  plain  indication  of  a  male- 
volent spirit.  The  law  implies  malice  in  every  deliberate  cruel 
act  committed  by  one  person  against  another,  however  sudden. 
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Every  unlawful  killing  is  therefore  murder,  unless  it  be  shown  to 
be  a  less  offence,  or  no  offence  at  alL 

This  is  murder  at  common  law,  and  this  is  murder  in  Penn- 
sylvania. Our  statutes  famish  no  new  definition  of  the  crime. 
What  was  murder  at  common  law  is  still  murder ;  but  our  statute, 
for  the  purpose  of  more  just  punishment,  distingaishes  between 
different  acts  of  malicious  homicide,  and  divides  murder  into 
murder  of  the  first  and  murder  of  the  second  degree.  It  is 
in  the  language  of  Act  of  22d  of  April,  1794,  re-enacted  in  the 
Act  of  31st  March  1860,  that  ^'  all  murder  which  shall  be  per- 
petrated by  means  of  poison,  or  lying  in  wait,  or  by  any  other 
kind  of  willful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  of,  or  attempt  to  perpetrate 
any  arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder  in 
the  first  degree,  and  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree ;  and  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such  person 
guilty  thereof,  ascertain  in  their  verdict  whether  it  be  murder  of 
the  first  or  second  degree." 

The  duty  is  imposed  on  the  jury,  when  they  find  the  prisoner 
guilty,  of  discriminating  between  the  two  degrees  of  murder,  in 
the  verdict.  It  is  not  difficult,  usually,  to  recognise  the  murders 
in  the  first  degree,  here  specifically  defined ;  but  more  difficulty 
has  arisen  in  determining  whether  a  particular  murder  is  included 
in  or  described  by  "  any  other  kind  of  wilful,  deliberate,  and  pre- 
meditated killing."  This  phraseology  evidently  means  a  degree 
of  deliberation  similar  to  that  indicated  in  the  defined  cases  of 
"murder  perpetrated  by  means  of  poison  or  lying  in  wait;  and 
from  the  case  of  Mulatto  Bob,  4  Dallas  145,  tried  by  Chief  Jus- 
tice McEean,  soon  after  the  passage  of  the  Act  of  1794,  down 
to  the  present  day,  the  uniform  judicial  construction  has  been, 
that  whenever  there  plainly  appears  to  have  been  a  formed 
design,  or  a  specific  intent,  however  suddenly  formed,  to  take 
life,  it  is  murder  of  the  first  degree.  When  such  design,  or 
intent  to  kill,  is  not  shown  beyond  a  reasonable  doubt,  or  when 
there  is  a  reasonable  doubt  whether  the  murderer,  when  the 
mortal  wound  was  inflicted,  intended  anything  more  than  to  do 
great  bodily  harm,  it  is  murder  in  the  second  degree.     The  test 
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inquiry  is,  did  the  prisoner,  at  the  time,  deliberately  aim  at  life, 
and  intend  to  kill  ? 

A  response  to  this  inquiry  must  be  given  by  the  jury,  from  all 
the  evidence.  Such  deliberation  and  design  may  be  shown — and 
it  is  for  the  Commonwealth  always  to  make  it  out  beyond  a  rea- 
sonable doubt — ^by  express  evidence  of  such  design,  or  by  circum- 
stances and  conduct  which  necessarily  imply  it.  It  may  be  an 
irresistible  inference  from  the  weapon  used,  and  the  manner  of 
its  use.  If,  for  example,  he  deliberately  aim  a  loaded  pistol  at 
the  head  or  breast  of  another,  and  discharge  it;  or  if,  with 
deliberate  aim,  he  cleave  the  skull  with  an  axe,  it  could  not 
admit  of  a  moment's  doubt  that  he  intended  to  kill.  And  if  he 
had  time  to  deliberate  and  form  such  design,  though  but  for  a 
minute,  and  did  so,  it  is  a  ^^  wilful,  deliberate,  and  premeditated 
killing,"  and  murder  of  the  first  degree.  This  has  been  the 
uniform  construction  of  our  statute ;  and,  with  the  report  of  the 
commissioners  to  revise  the  penal  code  before  them,  that  they 
had  made  "  no  attempt  to  interfere  with  the  law  of  murder  as  it 
has  existed  since  the  Act  of  1794,"  for  the  reason  that  it  had 
^^been  so  thoroughly  considered,  and  its  construction  and  its 
meaning  so  entirely  settled  by  a  long  course  of  judicial  decisions," 
the  legislature,  in  1860,  adopted,  without  the  change  of  a  word, 
the  old  statute. 

A  homicide,  indicted  as  murder,  may  be  reduced  to  man- 
slaughter, by  evidence  which  rebuts  the  presumption  of  malice ; 
or  to  no  oflFence  at  all,  by  evidence  showing  it  to  be  justifiable  or 
excusable. 

Manslaughter  is  the  unlawful  killing  of  another  without  malice. 
It  is  a  killing  which  usually  happens  in  a  sudden  heat  and  quarrel, 
and  upon  sufficient  provocation.  The  law,  from  tenderness  to 
human  infirmity,  considers  a  homicide  committed  in  passion, 
upon  what  it  judges  sufficient  provocation,  as  committed  without 
malice,  and  therefore,  only  manslaughter.  Provocation,  without 
passion,  or  passion  without  provocation,  is  not  sufficient  for  the 
purpose.  And  provocation,  such  as  will  avail  for  the  purpose, 
has  a  defined  legal  signification.  No  breach  of  a  man's  word, 
no  trespass  to  his  lands  or  goods,  no  insult  by  words,  no  matter 
how  provoking  or  insulting  they  may  be,  will  free  a  party  killing 
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and  Marboarg  in  a  very  few  minutes,  and  on  Monday  ^^  he  told 
me  that  if  the  report  was  tme,  he  woald  shoot  Marhourg  in  one 
or  two  minutes."  Thompson  Kimmell  testifies  that  about  the 
6th  of  February  the  prisoner  remarked  to  him  that  it  was  bad 
enough,  and  that  if  it  was  true,  he  could  settle  with  Marbourg  in 
a  minute.  He  turned  to  Marbourg  and  said  ^^  if  this  report  was 
true,  he  would  kill  him  in  two  minutes — ^he  would  come  Sickles 
over  him."  Captain  Hite  testifies  that  on  Friday,  5th  February, 
the  prisoner,  in  a  conversation  with  him,  said  ^^  if  he  found  they 
were  guilty — ^he  was  rather  under  the  impression  it  was  a  slander 
upon  his  wife — ^but  if  he  found  Marbourg  guilty,  by  the  eternal 
God  he  would  kill  them  dead  in  their  tracks."  The  witness 
understood  him  to  say  in  this  connection,  that  if  he  found  it  to  be 
a  slander,  or  that  they  were  guilty,  he  would  kill  either. 

This  simple  statement  of  the  undisputed  facts,  in  view  of  the 
law  as  we  have  given  it  to  you,  gentlemen  of  the  jury,  discloses, 
beyond  any  room  for  reasonable  doubt,  if  the  prisoner  was  at  the 
time  responsible,  a  wilful,  deliberate,  premeditated  killing. 

The  defence,  as  stated  in  the  opening  argument  for  the 
prisoner,  is  two-fold : 

^'  First,  that  the  homicide  was  justifiable,  under  all  the  circum- 
stances. 

'*  Second,  that  the  defendant  was  not  a  responsible  agent." 

1.  Upon  the  first  proposition  here  stated,  it  is  surely  unneces- 
sary to  dwell  a  minute.  We  are  surprised,  indeed,  to  hear  it 
asserted  or  hinted  even,  here,  whatever  might  be  said  elsewhere, 
that,  if  the  prisoner  was  at  the  time  a  responsible  agent,  this  is, 
or  in  any  possible  view  of  it  could  be,  a  justifiable  homicide. 
Justifiable !  There  is  no  ground  for  a  reasonable  doubt  that  the 
prisoner  acted  at  the  time  under  the  belief  that  the  deceased  had 
committed  adultery  with  his  wife ;  or  that  he  had  sufficient  rear- 
son  for  that  belief.  Judging  from  his  terrible  earnestness  when 
he  uttered  it,  added  to  the  evidence  of  the  guilty  intimacy  which 
he  had  discovered,  and  of  course  involving  her,  it  is  no  doubt 
true,  as  he  said,  that  she  had  ^^  confessed  it."  But  if  he  had 
caught  them  in  the  very  act,  and  instantly  killed  Marbourg,  it 
will  not  be  claimed  surely,  that  our  law  would  hold  him  guiltless. 
It  would  not  have  been  justifiable  homicide.     That  would  have 
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Buch  a  provocation  as  would  have  reduced  the  killing  to  man- 
Blaugfater.  That  is  all.  But  he  would  still  be  guilty  of  man- 
slaughter. We  are  told  that  the  Jewish  law  punished  adultery 
with  death ;  but  that  is  not  the  law  of  Pennsylvania.  This  court, 
and  you,  gentlemen,  have  not  been  sworn  to  administer  the  mu- 
nicipal law  of  the  Jews.  Our  law  has  not  made  adultery  a  capital 
offence ;  how  could  it  justify  the  infliction  of  that  penalty  ?  Or, 
if  that  were  the  penalty,  how  could  it  justify  any  injured  party 
in  taking  the  law  into  his  own  hands ;  becoming  the  prosecutor, 
court,  jury,  and  executioner,  and  in  sending,  without  a  trial,  or 
an  hour's  warning,  the  accused  culprit  into  the  presence  of  his 
God  ?  To  come  to  such  a  state  of  things  would,  we  submit,  be 
"progressing"  backwards.  "There  would  be  exceedingly  wild 
work  taking  place  in  the  world,*'  Judge  Park  well  remarks,  "  if 
every  man  were  to  be  allowed  to  judge  in  his  own  case."  If  he 
may  claim  to  do  it  in  one  case,  why  not  in  another  ?  As  a  re- 
medy, too  (as  the  facts  in  this  unfortunate  case  afford  the  most 
touching  illustration),  it  is  absurd  almost  to  madness.  Without 
any  resulting  good,  without  restoring  anything  lost,  it  gives  one 
hundred-fold  more  publicity  to  the  family  disgrace  under  wldch 
he  smarts,  beside  bringing  upon  himself  the  indelible  stain  of 
blood.  And  while,  as  a  remedy  for  his  wrongs,  he  brings  these 
aggravated  evils  upon  himself,  by  his  lawless  act,  he  inflicts  the 
deepest  injury  upon  others  who  are  as  innocent  as  himself  of  the 
crime  he  would  punish,  and  as  much  injured  by  it.  -Mrs.  Mar- 
bourg,  as,  with  true  Christian  philosophy,  she  reminded  the 
prisoner,  was  as  much  injured  (since  a  woman  must  be  allowed 
as  keen  sensibilities  as  a  man)  by  the  criminal  conduct  of  his  wife 
and  her  husband,  as  he  was  by  the  guilty  conduct  of  her  husband 
and  his  wife,  and  each  one  of  her  nine  children  was  as  innocent 
as  his  son,  and  yet  his  act  visited  her  with  the  desolation  of 
widowhood,  and  made  her  children  orphans.  There  are  persons, 
we  know,  who  ignorantly  and  thoughtlessly,  or  wickedly,  pro- 
claim that  the  adulterer  should  be  shot  down,  and  who  busy  them- 
selves in  propagating  that  morbid  and  mischievous  sentiment ;  but 
it  requires  very  little  discernment  to  see  how  much  wiser  the  law 
is,  than  the  reckless  impulses  of  human  passions. 

We  repeat,  gentlemen,  the  homicide  was  not  justifiable  under 
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all  or  any  of  the  circnmstanceB.  Nor  have  we  been  able  to  arrive 
at  tbe  oonclnsion  tbat  the  prisoner  had  legal  provocation  such  as 
would  extenuate  it.  We  do  not  find  the  law  to  be  so.  Besides, 
to  say  nothing  of  the  evidence  of  express  malice,  dating  back  a 
week,  could  it  admit  of  a  reasonable  doubt  that  there  was  more 
than  sufficient  time  for  passion  to  cool  ?  We  turn,  therefore,  to 
the  other  ground  of  defence. 

2.  Was  the  prisoner,  at  the  time  of  the  homicide,  a   respon- 
sible agent  ?  or,  in  other  words,  was  he  insane  ? 

The  just  principle  upon  which  thili  defence  rests,  is,  that  one 
whose  perception  of  right  is  perverted  or  destroyed  by  mental 
malady,  is  not  responsible  for  his  actions,  any  more  than  an  in- 
fant. The  law  imputes  to  them  no  guilt  whatever ;  and,  when 
such  a  state  of  mind  at  the  time  of  the  commission  of  an  act 
sought  to  be  punished  as  a  crime,  is  shown  to  have  existed,  it  is 
the  duty  of  the  jury  to  find  the  defendant  not  guilty.  And  by  a 
recent  statute  of  this  Commonwealth,  the  Act  of  81st  March, 
1860,  known  as  ^^the  revised  Penal  Code,"  it  is  enacted  that  *^in 
every  case  in  which  it  shall  be  given  in  evidence  upon  the  trial  of 
any  person  charged  with  any  crime  or  misdemeanor,  that  such 
person  was  insane  at  the  time  of  the  commission  of  such  offence, 
and  shall  be  acquitted,  the  jury  shall  be  required  to  find  specially 
whether  such  person  was  insane  at  the  time  of  the  commission  of 
such  offence,  and  to  declare  whether  he  was  acquitted  by  them  on 
the  ground  of  such  insanity."  This,  as  it  is  indicated  in  the 
statute,  so  that  he  shall  be  treated  and  provided  for  as  his  unhappy 
situation  and  the  safety  of  the  community  in  which  it  is  thus 
ascertained  to  be  unsafe  to  let  him  go  at  large,  may  require ;  and 
such,  should  the  defence  set  up  in  this  case  prevail,  will  be  your 
duty. 

The  law,  gentlemen,  which  must  govern  your  inquiries,  and  to 
which  you  must  apply,  and  by  which  you  must  judge  of  and  pass 
upon  the  fiatcts  relied  upon  to  establish  the  defence  of  insanity, 
as  declared  by  all  the  judges  in  England,  in  Mr.  Naghten's  Case, 
and  by  the  English  courts  ever  since,  and  by  almost  every  Ameri- 
can court,  including  the  Supreme  Court  of  Pennsylvania,  and  by 
the  most  able  and  eminent  judges,  among  them  Chief  Justice 
Shaw  of  Massachusetts,  and  the  late  distinguished  Chief  Justice 
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Gibson  of  Pennsylvania,  and  in  the.words  -which  we  have  felt  it 
to  be  our  duty  heretofore  to  state  it  to  a  jury  in  a  capital  case, 
is  this  ? 

^'  Every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient 
degree  of  reason  to  be  responsible  for  his  crimes,  until  the  con- 
trary be  proved  to  the  satisfaction  of  the  jury ;  and  to  establish 
a  defence  on  the  ground  of  insanity,  it  must  be  clearly  proved, 
that  at  the  time  of  committing  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing, 
or  if  he  did  know  it,  did  not  know  that  he  was  doing  what  was 
wrong.*'  However  others  may  speculate,  it  is  the  duty  of  a 
jury  to  bring  the  evidence  to  this  test. 

Upon  this  general  subject,  we  state  to  you  the  law  as  applied 
to  a  case  before  the  judges  of  our  own  Supreme  Court  (three  of 
them  present),  in  the  language  of  Chief  Justice  Gibson : 

*' Insanity  is  mental  or  moral;  the  latter  being  somfetimes 
called  homicidal  mania,  and  properly  so.  It  is  my  purpose  to 
deliver  to  you  the  law  on  this  ground  of  defence,  and  not  to  press 
upon  your  consideration,  at  least  to  an  unusual  degree,  the  cir- 
cumstances of  the  present  case  on  which  the  law  acts. 

*^  A  man  may  be  mad  upon  all  subjects ;  and  then,  though  he 
may  have  glimmerings  of  reason,  he  is  not  a  responsible  agent. 
This  is  general  insanity ;  but,  if  it  is  not  so  great  in  its  extent 
or  degree,  as  to  blind  him  to  the  nature  and  extent  of  his  moral 
duty,  it  is  no  defence  to  an  accusation.  It  must  be  so  great  as 
entirely  to  destroy  his  perception  of  right  and  wrong ;  and  it  is 
not  until  that  perception  is  thus  destroyed  that  he  ceases  to  be 
responsible.  It  must  amount  to  delusion  or  hallucination,  con- 
trolling his  will,  and  making  the  commission  of  the  act,  in  his 
apprehension,  a  duty  of  overruling  necessity.  The  most  apt 
illustration  of  the  latter  is,  the  perverted  state  of  religious  obli- 
gation which  has  caused  men  sometime  to  sacrifice  their  wives 
and  children. 

^^  Partial  insanity  is  confined  to  a  particular  subject,  the  man 
being  sane  on  every  other.  In  that  species  of  insanity,  it  is  plain 
that  he  is  a  responsible  agent,  if  he  were  not  instigated  by  his 
madness  to  perpetrate  the  act.     He  continues  to  be  a  legitimate 
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subject  of  panishment,  although  he  may  have  been  laboring  under 
a  moral  obliquity  of  perception,  as  much  as  if  he  were  laboring 
under  an  obliquity  of  vision.  A  man  whose  mind  squints,  un- 
less impelled  to  crime  by  this  very  mental  obliquity,  is  as  much 
amenable  to  punishment  as  one  whose  eye  squints.  On  this  pobt 
there  has  been  a  mistake  as  melancholy  as  it  is  popular.  It  has 
been  announced  by  learned  doctors,  that  if  a  man  has  the  least 
taint  of  insanity  entering  into  his  mental  structure,  it  discharges 
him  of  all  responsibility  to  the  laws.  To  this  monstrous  error 
may  be  traced  both  the  fecundity  in  homicides,  which  has  dis- 
honored this  country,  and  the  immunity  which  has  attended 
them.  The  law  is,  that  whether  insanity  be  general  or  partial, 
the  degree  of  it  must  be  so  great  as  to  have  controlled  the  will 
of  its  subject,  and  to  have  taken  from  him  the  freedom  of  moral 
action. 

*^  But  there  is  a  moral  or  homicidal  insanity,  consisting  of  an 
irresistible  inclination  to  kill,  or  to  commit  some  other  particular 
offence.  There  may  be  an  unseen  ligament  pressing  on  the 
mind,  drawing  it  to  consequences  which  it  sees  but  cannot  avoid, 
and  placing  it  under  a  coercion  which,  while  its  results  are 
clearly  perceived,  is  incapable  of  resistance.  The  doctrine  which 
acknowledges  this  mania  is  dangerous  in  its  relations,  and  can 
be  recognised  only  in  the  clearest  cases.  It  ought  to  be  shown 
to  have  been  habitual  or  at  least  to  have  shown  itself  in  more 
than  a  single  instance.  It  is  seldom  directed  against  a  particular 
individual ;  but  that  it  may  be  so  is  proved  by  the  case  of  the 
young  woman  who  was  deluded  by  an  irresistible  impulse  to  kill 
her  child,  though  aware  of  the  heinous  nature  of  the  act.  The 
frequency  of  this  constitutional  malady  is  fortunately  small,  and 
it  is  better  to  confine  it  within  the  strictest  limits.  If  juries 
were  to  allow  it  as  a  general  motive  operating  in  cases  of  thfs 
character,  its  recognition  would  destroy  social  order  as  well  as 
personal  safety.  To  establish  it  as  a  justification  in  any  particu- 
lar case,  it  is  necessary  either  to  show  by  clear  proof  its  contem- 
poraneous existence  evidenced  by  present  circumstances,  or  the 
existence  of  a  particular  tendency  developed  in  previous  cases, 
becoming  in  itself  a  second  nature." 
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We  introduce  here,  and  answer,  the  written  points  submitted 
by  the  prisoner's  counsel : 

1.  "  The  court  are  requested  to  instruct  the  jury  that  if  they 
believe  that  at  the  time  of  the  killing  the  defendant  was  in  such 
a  state  of  mind  as  to  be  unable  to  apply  the  test  of  right  and 
wrong  to  the  particular  case,  he  is  hot  a  responsible  agent,  and 
the  verdict  should  be,  not  guilty." 

This  is  the  test  or  criterion,  in  passing  upon  evidence  of  the 
existence  of  insanity,  in  its  common  &nd  usual  forms,  to  a  degree 
that  will  relieve  from  responsibility ;  and  we  answer  the  point  in 
the  affirmative. 

2.  ^^The  court  are  requested  to  instruct  the  jury  that  if  they 
believe  the  prisoner  to  have  been  governed  by  an  uncontrollable 
impulse;  his  will  no  longer  in  subjection  to  his  reason,  owing  to  the 
excited  and  continued  impetuosity  of  his  thoughts,  and  the  tumul- 
tuous and  confused  condition  of  his  mind ;  that,  goaded  by  a  sense  of 
grievous  wrong,  he  was  wrought  to  a  phrensy  bordering  upon 
madness,  which,  for  the  time  being,  rendered  him  unable  to  con- 
trol his  actions  or  to  direct  his  movements,  their  verdict  should 
be  not  guilty." 

We  are  at  some  loss  to  understand  what  is  here  meant.  If 
the  point  is  predicated  of  moral  insanity,  which  is  recognised  in 
Hosier's  Case,  4  Barr  264,  and  which  we  recognise,  we  affirm 
it.  We  recognise  moral  insanity,  however,  as  they  did,  as  of 
uncommon  occurrence,  and  evidence  of  the  existence  and  opera- 
tion of  which,  since  it  cannot  be  tested  by  the  general  rule  appli- 
cable to  the  common  and  usual  forms  of  insanity,  is  to  be  received 
and  passed  upon  in  view  of  the  cautions  suggested  in  the  case 
referred  to.  If  the  point  means  more  or  less  than  we  have  sup- 
posed, we  refuse  our  assent. 

You  will  inquire,  then,  gentlemen,  whether  the  prisoner  was 
laboring  under  moral  insanity,  and  in  doing  so,  you  will  remem- 
ber the  cautions  suggested  in  the  case  read.  The  general  test 
here  fails,  for  in  this  mania,  it  seems,  one  may  be  drawn  on  to 
consequences  which  ^^he  sees,  but  cannot  avoid,"  and  "be  aware 
of  the  heinous  nature  of  the  act."  There  is  little,  in  such  case, 
to  distinguish  it  from  an  ordinary  criminal  act.  "  To  the  eye  of 
reason,  every  murderer  is  a  madman."     In  the  commission  of 
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every  crimen  the  judgment  and  oonscience  are  overborne  for  the 
time  by  temptation  to  evil,  acting  upon  the  wickedness  of  the 
heart  and  exciting  the  evil  passions  to  overmastering  strength ; 
but  to  allow  that  to  excuse,  would  be  to  make  crime  its  own  jus- 
tification and  evidence  of  its  own  innocence,  and  to  strike  at  the 
foundation  of  all  accountability.  It  is  well  said,  therefore,  that 
^'  the  doctrine  which  acknowledges  this  mania  is  dangerous  in  its 
relations,  and  can  be  recognised  only  in  the  clearest  cases."  The 
evidence  adduced  to  establish  it  should  be  subjected  to  the  strict- 
est scrutiny.  ^^  It  ought  to  be  shown  to  have  been  habitual,  or 
at  least  to  have  shown  itself  in  more  than  one  instance."  ^'  To 
establish  it  as  a  justification  in  any  particular  case,  it  is  neces- 
sary either  to  show  by  clear  proofs  its  contemporaneous  exist- 
ence, evidenced  by  present  circumstances,  or  the  existence  of  a 
particular  tendency  developed  in  previous  cases."  Is  there  such 
proof  here  ?  Were  the  shots  fired  at  the  deceased  without  dis- 
crimination or  without  a  motive  !  Had  a  tendency  to  such  acts 
been  developed  in  a  single  instance  in  the  whole  life  of  the  pris- 
oner before  this  act  of  homicide,  or  has  it  been  since  ? 

If  the  prisoner  was  not  laboring  under  moral  insanity,  you 
will  inquire  whether,  upon  the  evidence  here,  he  was  laboring 
under  mental  malady  of  any  kind,  so  as  not  to  know  and  under- 
stand the  nature  of  the  act  he  was  doing,  and  that  it  was  wrong 
and  would  sul^ject  him  to  punishment.  And  we  propose  to  de- 
tain you  but  a  short  time  longer,  with  a  few  observations  upon 
the  evidence  in  this  part  of  the  case. 

It  is  claimed  on  the  part  of  the  prisoner  that  his  appearance 
and  conduct,  on  that  occasion,  explained  and  accounted  for  by 
other  evidence  heard  in  his  behalf,  evidenced  insanity.  The 
witnesses  state  that  he  was  wild  and  excited  in  his  appearance, 
violent  in  his  gestures,  his  voice  raised  to  a  high  and  unnatural 
pitch  and  heard  in  a  crying  tone,  and  his  expressions,  some  of 
the  witnesses  say,  were  incoherent.  The  witnesses  themselves 
were  of  course  more  or  less  excited,  and  they  use  their  own  words 
to  describe  his  conduct  and  to  express  their  own  impressions. 
Some  express  his  manner  and  appearance  as  "excited"  and 
"  wild ;"  some  of  them  say  he  was  in  "  a  phrensy."  They  testify- 
that  he  swore  profanely,  and  used  also  low  and  vulgar  expressions. 
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The  question  here  is,  was  this  the  incoherent  raving  and  phren- 
sied  conduct  of  a  maniac  or  one  at  the  time  insane,  or  was  it  the 
violence  of  one  excited  by  passion  and  seeking  revenge  ?  Was 
it  insanitjj  or  was  it  anger  ?  Tou  will  judge.  Violent  gestures, 
loud  tones  and  excited  looks  are  the  natural  expressions  of  anger, 
varying  in  degree  with  the  temperament  of  the  person  and  the 
intensity  of  his  passion.  Profanity  seems  also  to  be  the  natural 
language  of  angry  passion.  The  witnesses  say  that  his  appear- 
ance was  different  from  what  they  had  ever  noticed  it ;  but  none 
of  them  had  ever  seen  him  angry.  Was  his-  conduct  natural  or 
otherwise,  supposing  him  to  have  been  sane  and  to  have  sought 
out  Marbourg  and  shot  him  down,  in  revenge  for  an  injury  ?  If, 
calm  and  unexcited,  and  as  the  witnesses  had  always  before  seen 
him,  or  with  a  smile  on  his  face,  instead  of  the  fire  of  anger  in 
his  eye,  he  had  met  Marbourg  and  shot  him  down,  without  any 
assigned  or  known  motive,  and  then  turned  around  and  walked 
calmly  away,  without  manifesting  any  excitement  or  concern, 
what  would  have  been  the  conclusion,  that  he  was  sane  or 
insane  ? 

It  is  claimed  also  that  his  appearance  and  conduct,  on  that 
occasion,  were  in  such  striking  contrast  with  his  habits  and  char- 
acter through  his  whole  life,  as  to  exhibit  a  complete  transforma- 
tion, which  is  only  reasonably  explained  on  the  supposition  that 
the  sad  calamity  that  had  befallen  him,  the  evidence  of  which  he 
had  confirmed  that  morning  by  the  confession  of  his  wife,  acting 
upon  an  excitable  temperament  for  a  week,  during  which  he  had 
ate  and  slept  but  little,  had  dethroned  his  reason.  And  it  is 
true  that  he  has  shown,  by  all  the  witnesses,  not  merely  a  good, 
but  a  very  good,  an  excellent  character.  It  has  been  shown,  too, 
that  he  has  long  been  a  regular,  punctual. and  an  exemplary 
member  of  a  church;  an  elder,  occasionally  officiating  for  the 
preacher  in  his  absence ;  that  no  one  had  ever  heard  him  use  a 
profane  or  vulgar  word,  or  any  expression  which  might  not  have 
been  used  in  any  company.  All  this  is  entitled  to  your  consid- 
eration, and  to  such  weight  as  you  think  it  deserves,  in  deter- 
mining the  question  of  his  sanity.  Is  it  probable,  the  inquiry 
naturally  arises,  that  if  his  reason  had  not  for  the  time  been 
overthrown,  ho  would  have  acted  and  talked  in  a  manner  so  in- 
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consistent  with  his  whole  previous  life,  and  so  contrary,  appa- 
rently, to  his  very  nature,  as  exhibited  in  the  proof  of  his  excel- 
lent character  as  a  man  and  a  Christian  ?  And  yet  it  is  not  to 
be  forgotten  that  men  of  the  most  exalted  personal  and  religious 
character  have  fallen  into  crime.  David,  who  was  a  man  after 
God's  own  heart,  was  guilty  of  adultery,  and,  to  hide  it,  of  mur- 
der. And  we  read  that  when  the  mob  had  taken  his  Divine 
Master  before  the  high  priest,  *^  Peter  sat  without  in  the  palace, 
and  a  damsel  came  unto  him  saying,  thou  also  wast  with  Jesus ; 
but  he  denied  before  them  all,  saying,  I  know  not  what  thou 
sayest.*'  He  was  accused  by  another,  '^and  again  he  denied 
with  an  oath,  saying,  I  know  not  the  man."  And  ^^  after  a 
while  they  that  stood  by  accosted  him  with  the  same  accusation ; 
then  began  he  to  curse  and  to  swear,  saying,  I  know  not  the 
man."  He  soon  afterwards  *^  went  out  and  wept  bitterly."  Peter 
was  guilty  of  lying  and  profanity.  It  was  conduct  grossly  in- 
consistent with  his  religious  character ;  but  it  is  not  intimated 
that  he  was  insane.  The  Saviour,  ^*  who  knew  what  was  in  the 
heart  of  man,"  said  to  his  followers,  "  watch  and  pray  that  ye 
enter  not  into  temptation."  And  an  apostle  said,  ^^  let  him  that 
thinketh  he  standeth  take  heed  lest  he  fall."  Such  is  human 
nature,  that  a  good  character  is  no  certain  guaranty  that  its  pos- 
sessor may  not  fall  into  sin,  and  but  feeble  evidence  against  clear 
proof  of  guilt.  Still  we  commend  this  evidence  to  your  consid- 
eration upon  this  question  of  insanity,  and  you  will  allow  it  all 
the  weight  you  think  it  merits  in  the  prisoner's  behalf. 

It  has  also  been  shown  that  one  of  the  prisoner's  brothers  ia 
insane,  and  has  been  a  raving  maniac  for  twenty-eight  or  thirty 
years ;  and  that  he  has  a  sister,  who,  as  some  of  the  witnesses 
expressed  it,  is  a  weak-minded  woman.  She  is  married  and  has 
children,  but,  in  the  opinion  of  some  of  the  witnesses,  is  not  ca- 
pable of  giving  proper  attention  to  her  children  and  her  domestic 
affairs.  This  evidence  was  offered  and  received  to  show  a  heredi* 
tary  taint.  Insanity  is,  no  doubt,  a  hereditary  disease,  which 
may  appear  and  re-appear,  overleaping  sometimes  a  generation ; 
and  proof  of  its  existence  in  a  family  is  pertinent  evidence  on  a 
question  like  this.  The  evidence  here,  however,  going  no  further 
than  we  have  stated,  is  very  slight.     It  does  not  appear  that  his 
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parents  or  any  of  his  ancestors  have  been  insane,  or  any  of  the 
family,  except  one  brother.  But,  if  such  proof  were  made,  the 
force  of  it  would  only  be  to  show  a  liability,  or  a  predisposition 
at  most,  to  the  disease.  That  is  not  the  disease.  If  a  hereditary 
taint  were  established,  it  might  aid  in  solving  the  question, 
whether  his  unusual  conduct  is  most  reasonably  ascribable  to 
insanity  or  anger.  You  will  judge  whether  this  evidence  sheds 
any  light  on  the  question. 

We  all  remember,  too,  that  the  prisoner  became  suddenly  ill 
here  in  this  room  on  last  Friday,  and  it  has  been  shown  that, 
after  he  was  taken  to  the  jail,  he  was  laboring  under  delirium, 
and  was,  for  a  short  time,  phrensied  and  raving.  He  imagined 
there  were  persons  there  trying  to  injure  him,  and  he  wanted  the 
sheriff  sent  for  to  protect  him,  when  the  sheriff  was  there,  trying 
to  calm  him.  He  wanted  to  see  his  son,  when  his  son  was  pres- 
ent. He  fiftncied  they  wanted  to  shoot  him,  and  that  he  saw 
blood  on  his  breast.  He  continued  in  that  state  near  half  an 
hour,  when  he  fell  asleep  and  awoke  rational.  This  was  delirium, 
"resulting,"  as  Dr.  Bunn  testifies,  "from  depression  following 
high  nervous  excitement,  and  resembling  mania  a  potu.'*  During 
its  continuance,  there  can  be  no  doubt  he  would  not  have  been 
responsible  for  any  act  done  by  him.  But  the  question  is  not 
what  was  his  condition  on  Friday,  but  on  the  12th  of  February, 
when  he  shot  Marbourg.  The  evidence  has  no  other  bearing  on 
this  question  than  as  it  may  tend  to  show  the  existence  of  some 
predisposition  to  delirium  or  mania,  under  like  circumstances, 
and  from  a  similar  cause,  and  of  the  same  character.  He  had 
been  under  excitement  a  week  before  the  homicide.  This  fact, 
with  the  evidence  now  under  consideration,  it  is  argued,  explains 
and  accounts  for  his  conduct  at  that  time.  It  is  not  made  to 
appear,  however,  that  he  labored  under  any  delusion  then.  He 
was  dealing  with  a  real  character,  and  for  a  reason  then  given. 
To  the  excitement  up  to  that  time  was  added  that  of  the  terrible 
tragedy,  of  everything  that  has  followed  to  him,  and  of  this  trial, 
and  yet  we  do  not  learn  that  he  had  any  mania  or  delirium  du- 
ring the  intervening  month.  That  mania,  too,  results  from  and 
follows  excitement ;  while  he  was  under  high  excitement  at  the 
time  of  the  homicide.     It  is  to  be  remarked,  also,  that  in  mania 
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a  potUy  with  which  Dr.  Bann  classes  it,  the  patient  is  not 
fierce,  but  fearful ;  his  delusion  being  apprehended  danger  to 
himself,  which  he  is  trying  to  escape ;  and  so  it  was  with  him  on 
Friday. 

On  the  other  hand,  it  is  urged  that  the  prisoner,  during  the 
whole  of  the  week  before  the  homicide,  was  ferreting  out  and  try- 
ing to  ascertain  the  truth  of  the  reports  concerning  his  wife  and 
the  deceased ;  going  from  one  person  to  another,  and  from  place 
to  place,  as  he  discovered  some  new  source  of  information ;  com- 
paring statement^  and  noticing  discrepancies,  in  his  efforts  to  get 
at  the  truth,  as  counsel  would  prepare  a  cause ;  that,  after  hay- 
ing satisfied  himself  of  the  truth  of  the  reports,  he  provided  the 
loaded  pistol  and  went  to  the  vicinity  of  the  post-office,  where,  as 
it  is  alleged,  he  expected  to  find  the  deceased;  waited  and 
watched,  lying  in  wait  for  him  in  Wehn's  store,  as  it  is  also 
alleged,  till  he  passed ;  followed  him  to  the  post-office,  and  shot 
him  down — what  he  declared  a  week  before  he  would  do,  if  he 
found  the  report  to  be  true,  and  giving  that  reason  for  it  at  the 
time  and  afterwards.  In  all  this,  it  is  argued  against  the  pris- 
oner, he  was  following  out  and  executing  a  deliberately  formed 
and  repeatedly  declared  purpose,  reasoning  at  every  step,  and 
knowing  and  understanding  what  he  was  about.  It  is  urged,  also, 
that  he  afterwards  went  to  the  office  of  Irwin  Rutledge,  Esq., 
knowing  where  it  was,  and  that  he  was  a  magistrate ;  stating  to 
him  that  he  had  shot  Marbourg,  and  had  come  to  surrender  him- 
self into  the  hands  of  the  law,  expressing  at  the  same  time  his 
belief  that  God  would  forgive  him,  and  his  willingness  to  be  tried 
by  a  jury  of  his  country.  This,  it  is  argued,  all  clearly  shows 
that  he  knew  at  the  time  the  nature  and  consekjuences  of  the 
deed,  and  knew  and  understood  before  what  tribunal  he  was 
answerable  for  it. 

You,  gentlemen  of  the  jury,  will  take  into  careful  consideration 
the  whole  evidence,  and  determine  the  prisoner's  responsibility. 
This  is  all  we  have  to  say  to  you. 

If  you  find  the  prisoner  guilty,  you  will  state  in  your  verdict 
the  degree  of  his  crime,  or  of  what  you  find  him  guilty.  If  you 
find  him  not  guilty  on  the  ground  of  insanity,  the  only  ground 
on  which  you  can  acquit  him,  it  will  be  your  duty  to  state  that 
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you  find  he  was  insane  at  the  time  of  the  commission  of  the  act, 
and  that  you  acquit  him  on  that  ground. 

And  now,  gentlemen,  we  have  discharged  our  duty.  We  have 
dealt  faithfully  with  this  case.  We  sit  here,  as  you  sit  in  that 
box,  to  discharge  our  duty,  as  you  must  discharge  yours,  under 
the  solemn  obligations  of  an  oath.  Having  done  so,  according  to 
to  our  best  judgment,  no  conscious  self-reproach,  which  we  should 
of  all  consequences  most  dread,  will  ever  rise  up  within  us  to 
disturb  us  in  the  future.  For  other  consequences,  we  are  not 
responsible.  It  is  not  our  province,  nor  yours,  to  make  the  law, 
but  to  administer  it.  It  is  not  for  us  or  for  you  to  remit  its  pen- 
alties ;  the  pardoning  power  is  lodged  in  other  hands.  Whatever 
the  result  may  be,  to  the  prisoner  or  to  the  public ;  whether  it  be 
a  result  which  will  convict  the  prisoner,  or  acquit  him;  that  will 
vindicate  the  law,  or  strike  it  down ;  whatever  the  result  may  be, 
we  are  acquitted  at  the  bar  of  our  own  conscience. 

The  case,  and  the  responsibility  of  its  decision,  are  now  with 
you. 

See  Young  v.  Rogers,  Leading  Criminal  Cases  bj  Bennett  k  Heard,  vol. 
I.,  94,  and  the  cases  cited  in  the  note;  Commonwealth  v,  Winnem'ore,  1 
Brewster  356. 


In  the  Oircuit  Court  of  the   United  States  for  the  Western 
District  of  Pennsjflvania.     In  Equity. 

Bbablby  bt  al.  v.  Rbbb  et  al. 

(Vol.  XIL,  p.  65.     1864.) 

1.  Notice  preyious  to  motion  for  an  injunction,  required  bj  5th  section  of  the 
Act  of  Congress,  2d  March,  1793,  maj  be  waived  by  appearance  and  filing 
answer. 

2.  As  a  general  rule  in  the  practice  of  courts  of  equity,  nothing  can  be  read 
on  such  motion  but  the  answer,  and  if  the  answer  denies  the  equity  of  the 
bill,  the  injunction  will  be  dissoWed. 

3.  Waste  is  an  exception,  upon  the  ground  that  an  irreparable  mischief  would 
ensue,  and  the  court  will  interpose  to  prevent  it. 

4.  To  show  waste,  affidavits  are  admissible,  even  after  answer  filed. 

5.  A  court  of  equity  will  not  permit  a  vendee  in  possession  with  the  great 


Digitized  by  VjOOQiC 


620  BRADLET  v.  REED. 

bulk  of  the  purchase-monej  due  and  unpaid,  to  cut  and  take  awaj  timber, 
and  thus  diminish  the  lecnritj  of  the  Tendor. 

6.  So  also,  an  injunction  lies  against  a  mortgagor  in  posseMlon  to  stay  waste. 
The  court  will  not  suflTer  him  to  prejudice  the  securitj. 

7.  Since  tha  Statute  of  Westminster  3,  giving  one  tenant  in  common  a 
legal  remedj  against  his  co-tenant,  courts  of  equitj  hare  interposed  to 
prevent  waste  and  preserve  the  corpus  of  the  estate  until  partition. 

8.  Pending  a  bill  in  equity,  one  tenant  in  common  will  not  be  permitted  to 
strip  the  land  of  its  timber.  It  is  an  ii^urj  recognised  bj  law,  and  the 
remedy  by  injunction  is  applicable  to  every  specie  of  waste. 

9.  Courts  of  equity  will  dissolve  an  injunction,  where  it  appears  that  the 
complainant  has  been  guilty  of  intentional  delay  in  prosecuting  his  cause. 

This  is  a  bill  in  equity,  claiming  title  to  eleven  thousand  acres 
of  land  in  Elk  and  Jefferson  counties,  and  praying  an  injunction 
to  stay  waste.  The  land  is  of  great  value  on  account  of  the 
timber.  The  injunction  was  granted  on  filing  the  bill.  Respond- 
ents' counsel  moved  to  dissolve  it. 

The  motion  was  argued  by  Mr.  Marshall  and  Mr.  Purvianee 
for,  and  Mr.  Q-eorge  P.  HdmiUan  against  it. 

Opinion  of  the  court  was  delivered  by 

McGandless,  Dist.  J. — ^Although  this  injunction  issued  without 
the  previous  notice  required  by  the  5th  section  of  the  Act  of  Con- 
gress of  2d  March,  1798  (Brightly  256),  it  was  admitted,  at  the 
argument,  that  the  irregularity  was  cured  by  an  appearance  and 
filing  the  answer. 

What  we  have  now  to  consider,  is  not  the  question  of  tide, 
which  has  been  elaborately  and  ably  argued,  but  whether,  with 
the  lights  before  us,  we  would  grant  a  preliminary  injunction. 

This  is  an  application  by  one  tenant  in  common  charging  his 
co-tenant  with  waste. 

As  a  general  rule  in  the  practice  of  courts  of  equity,  nothing 
can  be  read  on  such  a  motion  but  the  answer.  If  the  writ  has 
issued,  and  the  answer,  when  filed,  denies  the  equity  of  the  bil^ 
the  injunction  will  be  dissolved.  But  there  are  many  caSes  where 
this  rule  does  not  prevail.  Waste  is  one  of  them ;  and  the  excep- 
tion to  the  rule  is  upon  the  ground,  that  an  irreparable  mischief 
would  ensue,  and  the  court  will  prevent  that  irreparable  mischief 
by  its  interposition :  Smith  v.  Cummings,  2  Parsons  96. 
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The  affidavit  of  Mr.  Lucas  was  recmved,  not  to  prove  title,  but 
waste;  and  this,  according  to  the  uniform  current  of  decisions, 
was  admissible.  As  to  who  has  the  better  title  is  to  be  deter- 
mined when  the  proofs  are  in,  and  upon  the  ultimate  hearing. 
At  present,  the  affidavit  is  only  material  in  this,  that  it  shows  by 
a  letter  from  Reed  to  Bredin,  dated  the  24th  May,  1864,  ^Hhat 
I  (the  respondent),  have  employed  hands  to  cat  timber,  upon  the 
warrants  not  embraced  in  the  leas^  to  Rhines  and  Carman." 

Assuming  that  the  answer  exhibits  such  an  equitable  title  as 
would  authorize  a  chancellor  to  decree  a  specific  performance,  the 
respondent  is  a  vendee  in  possession,  with  the  great  bulk  of  the 
purchase-money  due  and  unpaid.  A  court  of  equity  will  not 
permit  him  to  diminish  the  security  of  his  vendor  until  he  is  paid. 
The  principal  part  of  this  is  the  mortgage  for  $40,000,  presently 
due,  and  the  mortgagee  could  intervene,  as  Chancellor  Kent  says, 
in  2  Johns.  Ch.  148,  against  a  mortgagor  in  possession  to  stay 
waste. 

The  court  will  not  suffer  him  to  prejudice  the  security. 

Independent  of  this,  although  at  common  law  one  tenant  in 
common  had  no  legal  remedy  against  his  co-tenant  for  waste, 
since  the  Statute  of  Westminster  2, 13  Edward  L,  ch.  33,  giving 
such  redress,  courts  of  equity  have  interposed  to  protect  the 
corpus  of  the  estate  until  partition. 

As  was  said  in  Hawley  v.  Clowes,  2  Johns.  122,  "LordEldon 
admitted  the  propriety  and  necessity  of  this  power  in  the  court 
betvireen  tenants  in  common  where  the  waste  was  destructive  to 
the  estate,  and  not  within  the  usual  and  legitimate  exercise  of 
power." 

Here  is  a  bill  filed,  claiming,  not  partition,  but  title.  By  the 
respondent's  answer,  they  are  admitted  tenants  in  comipon  and 
^'pending  the  suit,  it  appeargi  extremely  fit,  that  the  tenant  in 
common  in  possession  should  not  be  permitted  to  strip  the  land 
of  its  timber."  The  peculiar  value  of  the  land  in  controversy  is 
the  timber,  and  if  between  this  date  and  the  final  hearing,  the 
respondents  were  permitted  to  fell  trees,  convert  them  into  lum- 
ber, and  raft  them  to  market,  it  would  greatly  diminish  that 
value.  It  is,  therefore,  an  injury  recognised  'by^  law,  and  the 
remedy  by  injunction  is  applicable  to  every  species  of  waste,  it 
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being  to  prevent  a  known  and  certain  injury.  And  this  remedy 
is  peculiarly  proper  pending  a  bill  to  try  the  title  to  this  very 
land. 

This  injunction  must  therefore  be  continued  until  further  order. 
But  the  complainants  are  admonished  that  the  court  will,  on 
motion,  dissolve  it,  if  it  appears  in  the  future  that  they  have  been 
guilty  of  intentional  delay  in  prosecuting  their  cause :  1  Eden 
145;  4  Wash.  C.  C.  174. 

The  motion  to  dissolve  the  injunction  is  overruled. 


In  the  District  Court  of  Allegheny  County. 
VoioHT  k  Co.  V.  McEain. 

(Vol.  XII.,  p.  98.     1864.) 

1.  The  dutj  imposed  by  the  United  States  Stamp  Laws  on  instruments  of 
writing  may  be  paid  either  bj  the  maker  or  the  partj  for  whose  nse  or 
benefit  thej  are  made. 

2.  And  when  an  adhesive  stamp  Is  used  for  denoting  said  duty,  it  majr  bo 
affixed  and  cancelled  bj  the  maker,  or  the  party  for  whose  use  or  benefit 
the  instrument  is  made;  but  the  stamp  must  be  so  affixed  and  cancelled  at 
the  time  the  paper  is  issued,  otherwise  the  same  will  be  deemed  iuFalid 
and  of  no  effect. 

3.  As  between  an  endorsee  for  value  and  the  maker  of  a  promissory  note,  to 
which  the  proper  stamp  was  affixed  and  cancelled  by  the  payee  when  he 
issued  or  passed  the  note  to  the  endorsee,  the  deliFcry  of  the  note  by  the 
maker  to  the  payee  does  not  constitute  an  issuing  of  it  within  the  meaning 
of  the  Stamp  Laws,  unless  there  be  proof  of  its  then  actual  issue. 

4.  Therefore  the  endorsee  is  entitled  to  recover  against  the  maker,  on  a  note 
so  deliyered,  stamped  and  issued,  In  the  absence  of  proof  of  its  actual  issue 
by  the  maker. 

A.  H.  MUUtj  for  plaintiff. 

John  Mellon^  for  defendant. 

On  a  reserved  question  the  following  opinion  of  the  court  was 
delivered  September  10,  1864,  by 
Williams,  A.  J. — The  question  reserved  in  this  case,  for  the 
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consideration  and  judgment  of  the  court  in  banc,  may  be  thus 
stated : 

Is  the  endorsee  entitled  to  recover  against  the  maker  of  a' 
promissory  note,  to  which  the  stamp  required  by  the  Act  of 
Congress,  instead  of  being  affixed  and  cancelled  by  the  maker, 
at  the  time  of  the  making  and  delivery  of  the  note  to  the  payee, 
was  affixed  and  cancelled  by  the  latter  when  he  endorsed  and  is- 
sued the  same  to  the  endorsee  ? 

The  commissioner  of  internal  revenue,  in  answer  to  some  in- 
quiry, has  said,  that  when  the  maker  of  a  check,  draft,  note  or  any 
other  document,  neglects  to  put  on  the  required  stamp,  it  will  not 
do  for  the  party  receiving  the  same  to  affix  the  stamp  and  cancel  it. 
It  must  be  returned  to  the  maker  for  him  to  do  it :  Edw.  Stamp  Act 
276,  n.  1.  But  the  usage  of  the  commercial  and  business  commu- 
nity here  is  not  in  conformity  with  the  opinion  of  the  commissioner. 
The  banks,  as  we  have  learned  on  inquiry  since  the  argument  in 
this  case,  are  in  the  habit  of  discounting  negotiable  paper  as  freely 
where  the  required  stamp  has  been  affixed  by  the  payee  and  en- 
dorsee, as  by  the  maker  or  drawer.  In  this  conflict  between  the 
opinion  of  the  commissioner  and  the  usage  and  practice  of  the 
banks  and  business  community,  the  question  assumes  a  more 
serious  aspect,  as  its  decisions  may,  in  eifect,  declare  valid  or 
void,  as  against  the  makers,  a  very  large  amount  of  negotiable 
paper  in  circulation,  and  which  has  been  taken  on  the  credit  and 
responsibility  of  the  makers  as  well  as  of  the  endorsers. 

What  then  are  the  provisions  of  the  act  imposing  stamp 
duties  ?  Who  is  authorized  or  required  to  pay  the  duty  im- 
posed thereby  ?  And  where  an  adhesive  stamp  is  used  for  de- 
noting the  duty,  who  may  affix  and  cancel  the  same,  and  how 
and  when  may  this  be  done  ? 

The  94th  section  of  the  act  provides,  ^^  That  on  and  after  the 
first  day  of  October,  eighteen  hundred  and  sixty-two,  there  shall 
be  levied,  collected  and  paid,  for  and  in  respect  of  the  several 
instruments,  matters  and  things  mentioned  and  described  in  the 
schedule  (marked  B.)  hereunto  annexed,"  which  includes  promis- 
sory notes,  "  or  for  or  in  respect  of  the  vellum,  parchment  or 
paper  upon  which  such  instruments,  matters  or  things,  or  any  of 
them  shall  be  written  or  printed,  by  any  person  or  persons  or 
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party  who  shall  make,  sign  or  issue  the  same,  or  for  whose  use 
or  benefit  the  same  shall  be  made,  signed  or  issued,  the  seTenl 
duties  or  sums  of  money  set  down  in  figures  against  the  same 
respectiveljy  or  otherwise  specified  or  set  forth  in  the  said 
schedule."  And  the  99th  section  enacts,  ''That  in  any  and 
all  cases  where  an  adhesive  stamp  shall  be  used  for  denoting 
any  duty  imposed  by  this  act,  except  as  hereinafter  provided, 
the  person  using  or  affixing  the  same  shall  write  thereupon  the 
initials  of  his  name  and  the  date  upon  which  the  same  shall  be 
attached  or  used,  so  that  the  same  may  not  again  be  used." 
These  two  sections  are  in  harmony  widi  each  other.  The  former 
which  imposes  and  declares  the  duty  on  the  several  instruments, 
matters  and  things  mentioned  and  described  in  the  schedule, 
provides  that  it  shall  be  paid  by  the  party  who  shall  make,  sign 
or  issue  the  same,  or  for  whose  use  or  benefit  the  same  shall  be 
made,  signed  or  issued ;  and  the  latter  provides  that  when  an 
adhesive  stamp  shall  be  used  for  denoting  the  duty  imposed  by 
the  act,  the  person  using  or  affixing  the  same  shall  write  there- 
upon the  initials  of  his  name  and  the  date  upon  which  the  same 
shall  be  attached  or  used.  Construed  together,  they  clearly 
authorise  either  the  party  who  makes,  signs  and  issues  the  in- 
strument, or  the  party  for  whose  use  or  benefit  it  is  made,  signed 
and  issued,  to  pay  the  required  duty,  and  to  affix  and  cancel  the 
stamp  used  for  denoting  the  same.  The  maker  of  a  promissory 
note,  or  the  payee  for  whose  use  or  benefit  it  is  made  and  issued, 
may  under  the  provisions  of  these  sections,  affix  and  cancel  the 
stamp  used  for  denoting  the  duty  imposed  thereon.  Either  is 
authorized  to  affix  and  cancel  the  stamp,  and  it  is  immaterial  by 
which  of  them  it  is  done.  But  when  must  it  be  affixed  and  can- 
celled, and  what  penalty  is  incurred  if  it  is  not  done  within  the 
time  limited  and  provided  therefor  ? 

What  constitutes  the  offence  by  which  the  penalty  is  incurred, 
and  when  is  the  offence  complete  within  the  meaning  of  the  act  ? 

The  95th  section  provides,  ''That  if  any  person  or  persons 
shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed  or  issued, 
any  instrument,  document  or  paper  of  any  kind  or  description 
whatsoever,  without  the  same  being  duly  stamped  for  denoting 
the  duty  hereby  imposed  thereon,  or  without  having  thereupon 
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SD  adhesive  stamp  to  denote  said  duty,  such  person  or  persons 
shalf  incur  a  penalty  of  fifty  dollars,  and  such  instrument,  docu- 
ment or  paper,  as  aforesaid,  shall  he  deemed-  invalid  and  of  no 
effect/'  What  then  is  the  import  and  meaning  of  this  section? 
Is  it  to  be  taken  and  understood  literally,  or  is  it  to  be  construed 
in  harmony  Tfith  the  preceding  and  subsequent  sections,  so  that 
the  provisions  of  the  whole  may  be  operative  ?  If  it  is  to  be 
read  and  understood  literally,  any  person  who  makes  or  signs 
any  instrument,  document  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  without  the  same  being  duly  stamped  for 
denoting  the  duty  imposed  by  the  act,  or  without  having 
thereupon  an  adhesive  stamp  to  denote  said  duty,  incurs  the 
penalty  which  it  prescribes.  Was  it  the  intention  of  Congress 
to  prohibit  the  making  or  signing  of  any  instrument  or  document 
mentioned  and  described  in  the  schedule,  under  a  penalty  of  fifty 
dollars,  if  the  vellum,  parchment  or  paper,  upon  which  the  same 
should  be  written,  was  not  duly  stamped,  or  an  adhesive  stamp, 
denoting  the  proper  duty,  afiBxed  thereto  ?  And  were  they  guilty 
of  the  absurdity  of  providing,  as  a  further  penalty,  that  such  in- 
strument, document  or  paper  should,  for  the  want  of  such  stamp, 
be  deemed  invalid  and  of  no  effect  ?  The  mere  making  or  signing 
of  an  instrument,  document  or  paper,  intended  for  circulation  or 
to  operate  by  delivery,  gives  it  no  validity  or  effect.  It  is  invalid 
and  of  no  effect  until  issued.  It  could  not,  then,  have  been  the 
intention  of  Congress  to  prohibit  the  making  or  signing,  but  it 
was  their  intention  to  prohibit  the  issue  of  any  instrument,  docu- 
ment or  paper  before  the  stamp  duty  imposed  thereon  should  be 
paid.  In  order  that  the  offence  should  be  complete  and  the 
penalty  attach,  there  must  be  an  issuing  of  the  instrument,  docu- 
ment or  paper  mentioned  and  described  in  the  schedule.  And 
we  must,  therefore,  read  the  word  "or"  before  "issue"  and 
"  issued,"  in  this  and  the  preceding  section,  as  if  written  "  and." 
The  offence  declared  and  prohibited,  then,  consists  in  the  making, 
signing  and  issuing  any  instrument,  document  or  paper  contrary 
to  the  provisions  of  the  section ;  that  is  to  say,  without  the  same 
being  duly  stamped  for  denoting  the  duty  imposed  thereon,  or 
without  having  thereupon  an  adhesive  stamp  to  denote  said  duty. 
What,  then,  is  the  meaning  of  those  prohibitory  clauses,  which 
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were  inteDded  to  describe  and  define,  and  the  violation  of  whicli 
constitates  the  offence  for  which  the  penalty  is  provided  ?  To 
ascertain  their  precise  meaning,  these  clauses  must  be  read  in 
connection  with  the  provisions  of  the  sections  already  quoted, 
and  their  meaning  will  plainly  appear.  The  preceding  section, 
as  we  have  seen,  provides  that  the  duty  imposed  by  the  act  may 
be  paid  either  by  the  maker  of  the  instrument  or  by  the  party 
for  whose  use  or  benefit  it  is  made  and  issued.  And  where  an 
adhesive  stamp  is  used  for  denoting  the  duty,  the  subsequent 
section  provides  that  the  person  using  or  affixing  the  same — and 
this  may  be  either  the  maker  of  the  instrument  or  paper,  or  the 
party  for  whose  use  it  is  made — shall  cancel  the  same  in  the 
manner  therein  provided.  And  the  time  for  affixing  the 
stamp  is  limited  and  fixed  by  the  provisions  of  the  section 
under  consideration.  It  must  be  done  when  the  instrument, 
document  or  paper  is  issued.  If  it  is  issued  without  the 
required  stamp,  it  is  to  be  deemed  invalid  and  of  no  effect. 
When,  then,  was  the  promissory  note  in  this  case  issued. 
Was  it  issued  when  it  was  signed  by  the  maker  and  delivered 
to  the  payee?  The  reserved  question  does  not  so  declare, 
and  its  actual  issue  to  the  payee  is  not  shown  by  the  evidence. 
The  maker,  in  his  plea,  denied  that  he  had  signed,  and  impliedly 
that  he  had  issued,  the  note.  He  alleged  that  the  signature  of 
his  name,  as  maker,  was  a  forgery.  It  is  true  that  the  evidence 
showed  the  genuineness  of  the  maker's  signature,  and  the  jury 
found  that  he  actually  signed  the  note,  and  it  may  be  conceded 
that  a  presumption  arises,  from  the  making  and  delivery  of  the 
note  to  the  payee,  that  it  originated  in  a  real  transaction  and  was 
given  for  a  valuable  consideration ;  in  other  words,  that  it  was 
issued.  But  this  is  not  a  conclusive  presumption  of  law,  upon 
which  the  court  is  bound  to  act.  It  is  a  mere  presumption  of  fact 
arising  out  of  the  ordinary  and  usual  course  of  business.  The 
jury  might  have  been  justified  in  acting  on  the  presumption,  and 
finding  as  a  fact  that  the  note  was  actually  issued  when  it  was 
delivered  by  the  maker  to  the  payee.  But,  in  the  absence  of 
such  a  finding,  would  the  court  be  justified  in  acting  on  the  pre- 
sumption in  order  to  enforce  the  penalty  prescribed  by  the  act  ? 
Or  should  there  be  clear  proof  of  the  fact  that  the  note  was 
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actually  issued  by  the  maker,  before  declaring  it  invalid,  and  of 
no  effect  in  the  hands  of  an  endorsee  for  value  ?  Ought  the 
penalty  to  be  exacted  on  a  mere  presumption  or  doubtful  infer- 
ence ?  The  note  may  have  been  an  accommodation  note,  and  it 
is  not  improbable  that  such  was  its  character  from  the  nature  of 
the  defence  set  up  ;  and  if  so,  the  mere  handling  or  delivery  of  it 
to  the  payee  was  not  an  issuing  of  it  by  the  maker  within  the 
meaning  of  the  act.  It  had  no  validity  or  effect  as  against  the 
maker  so  long  as  it  remained  in  the  hands  of  the  payee.  Its  de- 
livery to  the  payee  was  not  an  issuing  of  the  note,  but  for  the  pur- 
pose of  its  being  issued.  There  can  be  no  doubt  upon  the  ques- 
tion of  its  issue  by  the  payee,  for  the  evidence  shows  that  he 
endorsed  and  delivered  it  to  the  plaintiffs  in  a  real  transaction, 
and  for  a  valuable  consideration.  But  before  doing  so,  he  affixed 
the  required  stamp,  and  cancelled  it  in  the  mode  prescribed  by 
the  act ;  and  as  the  evidence  fails  to  show  that  it  had  been  pre- 
viously issued,  we  are  not  compelled  or  required  to  declare  it 
invalid  and  of  no  effect  as  against  the  maker. 

We  have  the  greater  satisfaction  in  coming  to  this  conclusion, 
because  it  does  no  injustice  to  the  government,  or  to  the  parties 
in  this  case.  The  object  of  Congress  in  providing  the  penalty 
was  to  secure  the  payment  of  the  duty.  There  is  no  reason  for 
declaring  the  note  void  so  far  as  respects  the  government,  for  the 
duty  has  been  paid  by  one  of  the  parties  expressly  authorized  to 
make  the  payment.  The  maker,  when  he  signed  and  delivered 
the  note  to  the  payee,  thereby  promised  to  pay  the  amount 
thereof  to  his  order.  It  was  endorsed  to  the  plaintiffs  for  a  valu- 
able consideration,  and  it  is,  therefore,  but  equitable  and  just  that 
the  maker  should  pay  them  the  amount  thereof  in  accordance 
with  his  promise. 

We  cannot  forbear  remarking  that  the  penalty  provided  by  the 
act  seems  to  us  unnecessarily  harsh,  and  that  in  its  practical 
operations  it  may  work  great  injustice.  In  every  case  where  the 
stamp  is  omitted,  it  is  the  result  of  negligence  or  design.  If  of 
the  former,  the  act  enables  the  maker  to  set  up  his  neglect  of 
duty  to  avoid  the  instrument  or  paper  which  he  has  issued,  and 
thus  to  perpetrate  with  impunity  the  grossest  wrong,  upon  the 
party  for  whose  use  or  benefit  it  was  issued,  under  the  shield 
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and  sanction  of  law.  If  of  the  latter,  then  the  maker,  by  insist- 
ing on  the  penalty,  shows  that  he  not  only  intended  a  fraud  on 
the  government,  when  he  issued  the  instrument  or  paper,  but 
also  on  the  party  for  whose  use  or  benefit  it  was  issued ;  and  the 
act  allows  him  to  set  up  his  fraudulent  omission  of  duty  to  avoid 
the  instrument  or  paper  so  issued,  and  thus  to  rid  himself  of  the 
obligation  of  every  grant,  contract  or  promise  contained  therein. 

It  is  to  be  hoped  that  the  provision  will  be  so  modified  as  to 
secure  all  the  purposes  intended,  and  prevent  its  becoming  a 
snare  to  the  unwary,  and  die  means  by  which  the  dishonest  can 
legally  evade  the  performance  of  their  obligations  and  the  pay- 
ment of  their  just  debts. 

Let  judgment  be  entered  in  favor  of  the  plaintiffs  against  the 
defendant  on  the  verdict,  for  the  amount  found  by  the  jury, 
with  interest  from  the  date  of  the  finding,  on  payment  of  the  vei^ 
diet  fee. 

D'Armond  o.  Dabose,  2  American  718  ;  Green  v.  Holwaj,  3  Id.  339  ;  In  re 
Letters  Testamentary,  1  Legal  Gazette  Reports  67 ;  M'GoTern  v.  Hoesback, 
3  P.  F.  Smith  176;  Tripp  v.  Bishop,  6  Id.  424;  Boyd  v.  Hood,  7  Id.  98; 
Jones's  Appeal,  12  Id.  324 ;  Bees  v.  Jackson,  14  Id.  486;  Edward's  Appeal,  16 
Id.  89. 


In  the  Dutriet  Court  of  Allegheny  County.  In  Equity. 

Edmunbson  bt  al.  v.  The  School  Directors  of  Elizabeth 

Township. 

(Vol.  Xll.,  p.  132.     1864.) 

The  Act  of  Assembly  of  April  28,  1864,  permitting  the  issue  of  bonds  by  cer- 
tain officers  of  the  counties,  townships,  wards,  Ac,  thronghont  the  state, 
for  the  purpose  of  securing  bounties  to  yolnnteers  and  prescribing  the 
mode  of  such  issue,  is  not  unconstitutional. 

Motion  for  a  preliminary  injunction  to  restrain  defendants 
from  issuing  bonds,  for  payment  of  bonntiea  to  volunteers  enlist- 
ing in  the  United  States  military  service  and  from  levying  a  tax 
for  payment  of  said  bonds. 
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George  P.  Hamilton^  for  the  motion. 
Loomis  ^  WoodSy  contrd. 

Concurring  opinion  filed  September  80, 1864,  by 

Williams,  A.  J. — The  main  question  discussed  by  the  coun- 
sel, on  the  argument  of  the  motion  for  preliminary  injunction  in 
this  case,  was  the  constitutionality  of  the  Acts  of  Assembly 
under  which  the  defendants  are  proceeding  to  issue  and  negotiate 
bonds  for  the  payment  of-  bounties,  to  those  who  voluntarily  en- 
list as  soldiers  in  the  service  of  the  United  States,  for  the  pur- 
pose of  filling  the  quota  of  Elizabeth  township  under  the  late 
call  of  the  President ;  and  in  virtue^  of  which  they  propose  to 
levy  and  collect  a  tax  for  the  payment  of  the  bonds  so  issued. 
Other  minor,  and  subordinate  questions  were  glanced  at,  but  it 
was  not  seriously  urged  that  the  defendants  were  so  far  exceeding 
the  power  and  authority  conferred  on  them  by  the  said  acts,  if 
the  same  are  constitutional,  as  to  make  it  the  duty  of  the  court 
to  award  the  preliminary  injunction  prayed  for,  and  enjoin  them 
from  further  proceeding  in  the  premises. 

The  inherent  power  of  the  legislature  to  pass  the  acts  in  ques- 
tion, in  the  absence  of  any  constitutional  prohibition,  is  not  de^ 
nied.  It  cannot  be  doubted  that  the  giving  of  military  bounties 
is  a  legitimate  exercise  of  the  sovereign  power  of  a  state  or 
nation.  Other  governments  have  repeatedly  exercised  the  power 
of  giving  bounties,  in  order  to  encourage  the  voluntary  enlist- 
ment of  soldiers  into  their  armies,  and  of  levying  and  collecting 
taxes  in  one  form  or  another,  for  the  payment  of  such  bounties. 
If  bounties  may  be  paid  out  of  the  revenues  of  the  government 
derived  from  taxation  for  general  purposes,  they  may  be  paid  by 
the  imposition  of  a  special  tax  for  the  purpose. 

There  is  then  no  want  of  inherent  power  in  the  legislature 
over  the  subject  of  bounties,  nor  anything  in  the  nature  of  the 
subject  itself,  that  renders  the  exercise  of  the  power  by  the  legis- 
lature unlawful  or  nugatory.  If  not  prohibited  by  the  organic 
law  of  the  state  or  federal  union,  the  legislature  had  power 
to  legislate  on  the  subject,  and  the  acts,  adopted  by  them 
have  not  only  the  form,  but  the  force,  authority  and  sanction  of 
law,  and  are  binding  on  the  citizen. 
VOL.  II. — 34 
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But  it  is  contended  that  the  legislature  is  prohibited  &om 
authorizing  the  payment  of  bounties,  and  the  levying  of  a  special 
tax  for  the  purpose,  by  the  7th  sect  of  the  11th  Article  of  the 
Constitution  of  Pennsylvania,  being  the  first  amendment  of  1857. 
It  is  conceded  that  if  the  exercise  of  legislative  power  over  the 
subject  is  not  prohibited  by  this  section,  it  is  not  forbidden  by 
any  other  provision  of  the  Constitution. 

The  7th  section  of  the  amendment  is  as  follows :  '^  The  legis- 
lature shall  not  authorize  any  county,  city,  borough,  township  or 
incorporated  district,  by  virtue  of  a  vote  of  its  citizens  or  other- 
wise, to  become  a  stockholder  in  any  company,  association  or 
corporation ;  or  to  obtain  money  for,  or  loan  its  credit  to,  any 
corporation,  association,  institution  or  party." 

The  history  of  this  amendment  is  recent  and  familiar.  Coun- 
ties, cities,  boroughs,  and  perhaps  in  some  instances  townships, 
have  made  large  subscriptions  to  the  stock  of  corporations  and 
companies  chartered  for  the  purpose  of  building  railroads  and 
constructing  works  of  internal  improvements. 

These  projects  in  many  cases  proved  feiilures.  The  works 
were  either  suspended  before  completion,  or,  if  finished,  the  reve- 
nues derived  therefrom  were  insufficient  to  pay  the  interest  on 
the  cost  of  construction.  The  counties  and  municipal  corpora- 
tions that  had  subscribed  to  the  stock  of  these  companies,  and 
issued  their  bonds  or  certificates  of  indebtedness  in  payment 
thereof,  were,  in  consequence  of  the  total  or  partial  failure  of 
these  projected  improvements,  involved  in  a  heavy  burden  of 
debt  and  threatened  with  ruinous  taxation  to  meet  the  accruing 
interest.  The  debts  and  liabilities  thus  incurred  were  repudiated, 
and  the  payment  of  both  the  principal  and  interest  resisted,  on 
the  ground  that  the  legislature  had  no  power  under  the  Consti- 
tution to  authorize  the  subscriptions  that  had  been  thus  improvi- 
dently  made.  Litigation  followed,  and  when  the  constitutionalitj 
of  the  laws  authorizing  the  said  subscriptions,  and  the  validity  of 
the  bonds  issued  in  payment  thereof,  had  been  judicially  deter- 
mined, the  people  resolved  to  strike  at  the  root  of  the  evil  and 
prevent  its  recurrence  in  future;  and  for  this  purpose  they 
adopted  the  amendment  under  consideration.  It  has  no  refer- 
ence to  the  subject  of  military  bounties,  and  it  was  not  intended 
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to  have.  Its  whole  scope,  purpose  and  design  was  to  prohibit 
the  passage  of  any  law  authorizing  counties  or  other  municipal 
bodies  to  become  stockholders  in  railroad  or  other  corporations ; 
or  to  obtain  money  for,  or  loan  their  credit  to,  them.  The  acts 
in  question  do  not  authorize  the  township  represented  by  the 
defendants  "  to  become  a  stockholder  in  any  company,  associa- 
tion or  corporation;"  nor  do  they  authorize  the  township  "to 
obtain  money  for,  or  loan  its  credit  to,  any  corporation,  associa- 
tion, institution  or  party."  The  phrases  "  to  obtain  money  for, 
or  loan  its  credit  to,"  as  used  in  this  section  of  the  Constitution, 
have  a  definite  and  well-known  signification.  They  presuppose 
and  imply  the  relation  of  principal  and  surety.  The  party  for 
whom  the  money  is  obtained,  or  to  whom  the  credit  is  loaned, 
stands  in  the  relation  of  principal,  as  it  respects  the  party  ob- 
taining the  money,  or  loaning  the  credit ;  while  the  latter  stands 
in  the  relation  of  surety,  as  it  respects  the  former.  The  township, 
in  issuing  bonds  or  certificates  of  indebtedness,  for  the  purpose  of 
raising  money  to  pay  bounties  to  volunteers,  in  order  to  fill  its 
quota,  does  not  "obtain  money  for,  or  loan  its  credit  to,"  any 
party,  in  the  sense  in  which  these  phrases  are  used  in  the  amend- 
ment. There  is  no  party,  for  whom  money  is  obtained,  or  to 
whom  credit  is  loaned,  standing  in  the  relation  of  principal  to 
the  township,  and  to  whom  the  latter  stands  in  the  relation  of 
surety.  The  main  proyisions  of  the  ants  in  question  are :  1st. 
The  authority  conferred  on  the  counties,  cities  and  sub-divisions 
thereof  to  give  military  bounties ;  2d.  To  levy  and  collect  taxes 
for  the  payment  thereof.  The  authority  given  to  borrow  money 
and  issue  bonds  or  certificates  of  indebtedness  for  the  payment 
of  the  bounties,  is  but  an  incidental  provision,  in  anticipation  of 
the  levying  and  collection  of  the  money  by  taxation.  If,  there- 
fore, taxation  for  the  payment  of  military  bounties  is  proper,  and 
its  authorization  is  a  legitimate  exercise  of  the  power  of  the  legis- 
lature, it  is  not  a  valid  objection  to  the  constitutionality  of  the 
acts  in  question  that  they  provide  for  a  loan  and  the  issue  of  cer- 
tificates of  indebtedness  therefor,  in  anticipation  of  the  receipt  of 
the  taxes  thereby  authorized  to  be  levied  and  collected.  It  was 
not  the  design  of  the  constitutional  amendment  to  prohibit  the 
legislature  from  authorizing  the  imposition  of  taxes  for  the  sup- 
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port,  maintenance  and  defence  of  the  government  and  the  preser- 
vation of  its  very  existence.  The  taxation  authorised  by  these 
acts  was  intended  to  promote  and  secure  these  very  objects,  and 
was  therefore  a  legitimate  exercise  of  the  taxing  power  of  the 
state  unless  it  conflicts  with  some  provision  of  the  Constitution  of 
the  United  States,  or  is  in  direct  and  manifest  collision  with  the 
enactments  of  Congress  on  the  same  subject. 

There  can  be  no  such  conflict  or  collision,  unless  first,  the 
Constitution  of  the  United  States  has  expressly  in  terms  given 
an  exclusive  power  over  the  subject  to  Congress ;  or  second,  has 
prohibited  its  exercise  by  the  states ;  or  third,  unless  there  is  a 
direct  repugnance  or  incompatibility  in  the  exercise  of  it  by  the 
states ;  or  fourth,  unless  the  acts  in  question  are  in  direct  and 
manifest  collision  with  the  laws  of  the  union  on  the  same  subject. 
Now  it  is  not  pretended  that  the  Constitution  of  the  Union  has 
expressly  given  to  Congress  an  exclusive  power  over  the  subject 
of  military  bounties,  or  that  it  has  prohibited  the  exercise  of  a 
like  power  by  the  states.  So  far  from  it,  the  power  to  give 
bounties  is  nowhere  expressly  given,  or  mentioned  in  that  in- 
strument. The  power  exercised  by  Congress  of  giving  boun* 
ties  is  an  incidental  one,  arising  out  of  the  power,  *'  to  raise 
and  support  armies ;"  "  to  provide  for  calling  forth  "  and  "  for 
organizing,  arming  and  disciplining  the  militia:"  and  unless 
there  is  a  direct  repugnance,  or  incompatibility  in  the  exer- 
cise of  it  by  the  states  it  may  be  concurrently  exercised  by 
them.  There  are  powers,  which,  it  requires  but  little  reflection 
to  perceive,  cannot  be  concurrently  exercised  by  the  federal  and 
state  governments — as  the  power  to  establish  a  uniform  rule  of 
naturalization,  and  uniform  laws  on  the  subject  of  bankruptcies. 
When  Congress  has  exercised  either  of  these  powers,  it  excludes 
all  exercise  thereof  by  the  states.  Any  exercise  of  these  powers 
by  the  states  must  necessarily  conflict  with  its  exercise  by  Con- 
gress. There  could  be  no  uniform  rule,  or  uniform  laws  estab- 
lished by  Congress  on  any  one  subject,  if  the  separate  states  were 
allowed  to  establish  another  rule,  or  adopt  different  laws.  They 
must  of  necessity,  in  such  case,  conflict  with  or  be  repugnant  to 
each  other.  And  if  the  states  should  establish  the  same  rule  or 
adopt  the  same  laws,  their  exercise  of  such  power  would  be  nu- 
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gatory,  for  the  rule  or  laws  would  derive  all  their  force,  sanction 
and  authority  as  being  the  expression  of  the  legislative  will  of 
the  nation.  But  how  is  it  with  the  power  to  give  bounties  ?  May 
not  this  power  be  concurrently  exercised  by  the  states?  Is 
there  any  necessary  repugnancy  or  incompatibility  in  its  exercise 
by  the  states  and  by  Congress  ?  I  cannot  perceive  that  there  is. 
On  the  contrary,  it  seems  to  me,  that  its  exercise  by  the  states 
may  be  ancillary  to  its  exercise  by  Congress,  and  may  aid  in  the 
accomplishment  of  the  purpose  intended.  There  is  then  no 
direct  repugnance  or  incompatibility  in  the  exercise  of  the  power 
by  Congress  and  the  legislatures  of  the  respective  states ;  and 
unless  the  acts  in  question  are  in  direct  and  manifest  collision 
with  the  laws  of  Congress  on  the  same  subject,  they  are  not  uncon- 
stitutional, and  do  not  transcend  the  legislative  power  of  the  state. 
Are  these  acts,  then,  in  collision,  or  are  they  in  harmony  with 
the  enactments  of  Congress  on  the  same  subject?  The  laws 
with  which  these  acts  are  supposed  to  conflict,  provide  for  call- 
ing forth,  organizing  and  discipling  the  national  forces.  They 
provide  for  the  enrolment  of  every  able-bodied  male  citizen  in 
the  loyal  states,  and  of  every  man  of  foreign  birth  therein  who 
has  declared  his  intention  to  become  a  citizen  of  the  United  States, 
between  certain  ages ;  and  they  authorize  the  President  to  call 
for  such  number  of  volunteers  as,  in  his  opinion,  the  exigency  of 
the  public  service  demands ;  and  provide  for  the  apportionment 
of  the  respective  quotas  of  the  several  states  in  accordance  with 
'their  representative  population;  and  authorize  the  dividing  of 
the  states  into  military  districts,  and  the  latter  into  sub-districts 
corresponding  with  the  wards,  boroughs  and  townships  composing 
the  same,  and  the  apportionment  of  the  respective  quotas  of 
each ;  and,  in  case  the  requisition  of  the  President  is  not  filled  by 
voluntary  enlistments  within  a  specified  time,  they  empower  him 
to  order  a  compulsory  draft  for  the  purpose  of  filling  the  defi- 
ciency, and  they  authorize  the  government  to  give  certain  speci- 
fied bounties  to  volunteers  enlisting  for  one,  two  and  three  years. 
How  do  the  Acts  of  the  legislature  in  question  conflict  with  any 
of  these  provisions  ?  They  do  not  provide  in  any  way  for  the 
enrolment,  calling  forth,  organizing,  arming  and  disciplining  of 
the  national  forces  or  the  militia  of  the  state,  nor  prescribe  any 


Digitized  by  LjOOQiC 


534  EDMUNDSON  v.  SCHOOL  DIRECTORS. 

rules  or  regulations  respecting  the  same.  On  all  these  subjects 
they  are  wholly  silent,  and  as  it  respects  them,  there  can  be  no 
possible  conflict.  But  these  proyisions  constitute  the  burden  and 
subject-matter  of  the  laws  of  Congress.  The  provisions  therein 
respecting  bounties  is  incidental,  whereas  the  subject-matter  and 
only  purpose  of  the  acts  of  the  legislature  are  to  authorize  the 
giving  of  bounties  and  the  imposition  of  taxes  for  the  payment 
of  the  same,  or  of  the  certificates  of  indebtedness  issued  there- 
for. 

So  far  from  there  being  any  collision  or  conflict  between  the 
laws  of  federal  and  state  governments  in  this  respect,  they  are 
in  perfect  harmony  with  each  other.  They  were  intended  for 
the  same  purpose  and  they  mutually  aid  in  promoting  the  same 
object.  The  bounties  authorized  to  be  given  by  both  govern- 
ments were  intended  to  stimulate  and  promote  voluntary  enlist- 
ments, and  they  co-operate  harmoniously  and  powerfully  to  this 
end.  Both  governments  have  a  reciprocal  interest  in  the  matter. 
It  is  better  that  the  ranks  of  the  national  forces  should  be  filled 
with  volunteers  rather  than  with  conscripts.  It  is  better  that  the 
quota  of  the  state  should  be  furnished  by  voluntary  enlistment 
rather  than  by  a  compulsory  draft.  There  is  greater  efficiency 
in  the  one  case,  and  less  hardship  in  the  other.  The  bounty 
given  by  Congress  aids  the  state  in  furnishing  her  quota  by 
voluntary  enlistment;  and  the  bounty  authorized  by  the  legisla- 
ture serves  to  fill  the  ranks  of  the  national  forces  with  volunteers. 
In  their  practical  working  there  is  co-operation  and  mutual  aid 
but  no  conflict  or  collision. 

The  legislature,  therefore  had  power  to  pass  the  acts  in  question, 
and  as  the  defendants  have  not  exceded  the  authority  therein 
given,  the  motion  for  a  preliminary  injunction  is  properly  refused. 

See  Speer  v.  School  Directora,  14  Wright  150 ;  Ahl  v.  Gleim,  2  P.  F.  Smith 
432;  .Wester  0.  Hade,  Id.  474;  Washington  County  v.  Berwick,  6  Id.  466; 
Eeacy  v.  Bricker,  10  Id.  9. 
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In  the  Supreme  Court  of  Pennsylvania. 
Pennsylvania  Annuity  Company  v.  Vansyckel. 

(Vol.  XII.,  p.  154.     1864.) 

The  acceptance  by  an  heir  of  a  portion  of  a  decedent's  estate,  charged  with 
the  payment  of  the  interest  of  one-third  of  its  valuation  to  the  widow  for 
life,  creates  a  personal  liability  on  the  part  of  the  heir  for  its  payment. 

Error  to  the  District  Court  of  Philadelphia. 

The  opinion  of  the  court  was  delivered  hy 

Strong,  J. — In  Pidcock  v.  Bye,  8  Rawle  188,  it  was  held  that 
an  action  of  assumpsit  may  be  maintained  against  an  assignee  of 
land,  subject  to  the  charge  of  a  widow's  thirds,  to  recover  the 
principal  of  such  charge,  by  those  entitled  to  it  after  her  death, 
without  an  express  promise  of  the  assignee  to  pay  it.  In  that 
case  it  is  true  the  judgment  was  entered  de  terris.  The  case  has 
no  doubt  generally  been  understood  as  determining  that  there  is 
no  personal  liability  of  the  terre  tenant,  that  nothing  more  than 
a  judgment  to  be  levied  of  the  land  can  be  recovered.  Such 
may  be  the  law,  but  Pidcock  v.  Bye,  is  no  authority  for  the  doctrine. 
The  Circuit  Court  gave  judgment  de  terriSj  from  which  the  assignee 
of  the  land  subject  to  the  thirds  appealed  in  vain.  If  he  was  liable 
to  a  personal  judgment,  he  could  not  of  course  complain  of  a  judg- 
ment de  terria^  which  was  less.  'No  more  was  decided  in  Shelly 
V.  Shelly,  8  W.  &  S.  158.  Neither  of  these  cases  rules  that 
there  is  no  personal  liability  to  pay  even  the  principal  of  the  valu- 
ation remaining  charged  on  the  land  during  the  life  of  the  widow, 
resting  on  the  assignees  of  the  land  subject  to  the  charge.  There 
may  be  and  there  are  reasons  why  the  assignee  should  be  liable 
only  so  far  as  the  value  of  the  lands  extends.  In  most  cases 
however  the  encumbrance  is  reckoned  as  part  of  the  purchase- 
money  which  the  assignee  has  agreed  to  pay,  and  the  conveyance 
of  the  land  is  the  consideration  of  his  agreement.  We  need  not, 
however,  inquire  in  this  case  into  the  extent  of  the  liability  of  a 
terre  tenant  who  has  purchased  from  an  heir.  The  case  now 
before  us  is  that  of  an  heir  himself  who  has  voluntary  taken 
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land  subject  to  the  payment  of  the  interest  of  one-third  of  its 
yaluation  to  the  widow  of  the  decedent  for  life.  The  charge  is 
one  imposed  by  the  Act  of  Assembly.  The  Act  of  29th  March, 
1832,  in  its  forty-first  section,  enacts  that  **  should  the  widow  of 
the  decedent  be  living  at  the  time  of  the  partition,  she  shall  not 
be  entitled  to  the  payment  of  the  sum  at  which  her  purpart  or 
share  of  the  estate  shall  be  valued,  but  the  same  together  with 
the  interest  thereof  shall  be  and  remain  charged  upon  the  pre- 
mises, if  the  whole  be  taken  by  one  child,  or  other  descendant  of 
the  deceased,  or  upon  the  respective  shares,  if  divided.  *  *  And 
the  legal  interest  shall  be  annually  and  regularly  paid  by  the 
persons  to  whom  such  real  estate  shall  be  adjudged,  their  heirs 
and  assigns,  holding  the  same  according  to  their  respective  por- 
tions, to  the  said  widow  during  her  natural  life  in  lieu  and  full 
satisfaction  of  her  dower  at  common  law,  and  the  same  may  be 
recovered  by  the  widow  by  distress  or  otherwise,  as  rents  in  this 
Commonwealth  are  recoverable." 

The  heir  then  takes  the  land  descending  to  him  and  adjudged 
to  him  in  severalty  on  the  conditions  prescribed  in  the  act  which 
are,  that  he  shall  pay  annually  to  the  widow  the  interest  upon 
one-third  of  the  valuation,  and  that  it  may  be  recovered  from  him 
as  rents  are  recoverable.  That  this  creates  a  personal  liability 
to  pay,  even  without  a  bond  or  recognisance  securing  the  widow's 
interest,  is  manifest.  In  substance,  the  heir  is  a  purchaser  from 
the  widow  and  her  interest  is  the  price.  Her  dower  is  exchanged 
for  her  interest  under  the  intestate  laws,  and  the  heir  obtains 
the  land  unencumbered  by  her  dower,  in  consideration  of  his 
assuming  to  pay  her  the  annual  interest.  It  is  abundantly  set- 
tled that  the  acceptance  of  a  devise  of  land  charged  with  the  pay- 
ment of  a  legacy  creates  a  personal  liability  for  its  payment  on 
the  part  of  the  devisee.  This  was  shown  to  be  the  law  by  Judge 
Kennedy  in  Lobach's  Case,  6  Watts  167,  when  he  reviewed  the 
authorities  in  an  elaborate  opinion,  and  the  doctrine  has  been 
asserted  in  numerous  other  more  recent  cases,  and  if  so,  why  is 
not  the  acceptance  of  a  portion  of  a  decedent's  estate  expressly 
charged  with  a  duty  to  the  widow,  an  assumption  to  perform  that 
duty?  There  is  no  difference  in  principle  between  the  cases. 
The  payment  of  the  legacy  charged  and  the  payment  of  the  into* 
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rest  charged,  are  alike  the  price  affixed  to  the  land,  and  the 
devisee  or  the  heir  may  not  take  the  land  and  disappoint  the  tes- 
tator or  the  law.  Moreoyer,  it  is  plain,  that  personal  liability  on 
the  part  of  the  heir  to  whom  land  is  a<^udged  in  Orphans' 
Coart  partition,  was  intended  by  the  4l8t  section  of  the  Act  of 
1882,  for  another  reason.  The  act  declares  that  the  interest 
shall  be  annually  and  regularly  paid  to  the  widow  by  the  persons 
to  whom  the  real  estate  shall  be  adjudged,  and  that  it  may  be  re- 
covered as  rents  are  recoverable.  The  heir  is  put  into  the  posi- 
tion of  a  lessee,  so  far  as  obligation  to  pay  rent  reserved  is  con- 
cerned. If  a  personal  judgment  against  him  is  not  a  lawful 
mode  of  enforcing  payment  of  the  interest  accrued  to  the  widow, 
it  is  not  recoverable  as  rents  always  have  been. 

This  is  enough  for  the  case.  It  makes  no  difference  that  the 
heir  is  a  minor,  and  that  the  property  was  accepted  for  him  by 
his  guardian :  Gelbach's  Appeal,  8  S.  &;  B.  205. 

The  judgment  of  the  District  Court  is  affirmed. 


In  the  Supreme  Court  of  Pennsylvania. 
Browne  t^.  Ripea  &  Co. 

(Vol.  XIL,  p.  170.     1864.) 

1.  One  largely  indebted,  by  forming  a  copartnerahip,  and  transferring  to  sach 
copartnership  a  part  or  even  the  whole  of  his  property,  provided  it  was 
bond  fide,  does  not  thereby  hinder,  delay  or  defrand  his  creditors,  under  the 
statute  of  Elizabeth.  Their  remedy  may  be  changed,  but  it  is  still  a  full, 
ample  and  complete  remedy. 

2.  An  assumption  by  some  of  the  partners  indiyidually  of  all  the  debts  of  a 
firm  largely  indebted,  is  in  law  a  yaluable  consideration  for  the  release  to 
them  of  the  interest  of  another  partner. 

Error  to  the  District  Court  of  Philadelphia. 

F.  0.  Brightly  and  Andrew  Miller ,  for  plaintiff  in  error. 

J.  Clay  and  W.  F.  Judson^  contri. 
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The  opinion  of  the  court  was  delivered  at  Pittsburgh,  October 
20,  1864,  by 

Read,  J. — ^We  are  to  deal  with  the  alleged  errors  of  the  court 
below  in  matters  of  law,  for  errors  in  the  finding  of  the  jury,  in 
matters  of  fact,  were  proper  subjects  for  that  tribunal,  on  a  mo- 
tion for  a  new  trial,  but  are  irrelevant  in  this  court.  This  nar- 
rows the  discussion,  which  occupies  very  voluminous  paper  books, 
practically  to  two  questions :  whether  the  court  were  in  error  in 
their  statement  of  the  law,  1st,  as  to  the  partnership  of  the  1st 
July,  1867 ;  2d,  as  to  the  release  of  the  20th  November  of  that 
year. 

Three  facts  were  decided  by  the  jury :  1st.  That  Joseph  Ripka 
was  not  insolvent  on  the  1st  of  July,  1857,  when  the  articles  of 
copartnership  were  entered  into ;  2d.  That  there  was  no  actual 
fraud  in  that  transaction ;  nor  in,  3d.  The  release  of  the  20th 
November,  1857.  The  only  questions  remaining  are :  whether 
those  transactions,  either  or  both  of  them,  were  fraudulent  in  law, 
and  therefore  invalid  against  creditors,  and  particularly  as  against 
the  plaintiff  below.  Upon  both  these  points  it  appears  the  law 
was  correctly  laid  down  by  the  learned  president  judge,  in  deliv- 
ering the  opinion  of  the  court  below. 

The  court  were  clearly  right  in  saying  that  a  man  largely  in- 
debted may  enter  into  a  partnership,  transferring  a  part,  as  was 
the  case  here,  or  even  the  whole  of  his  property,  provided  it  was 
bond  fide,  which  the  jury  in  this  case  found  it  was,  and  he  does 
not  thereby  hinder,  delay  or  defraud  his  creditors,  under  the 
statute  of  Elizabeth ;  for  though  their  remedy  may  be  changed, 
it  is  still  a  full,  ample  and  complete  remedy.  "  The  entire  in- 
terest of  the  debtor  may  be  levied  on  and  sold,  the  partnership 
thereby  dissolved,  a  receiver  appointed  and  the  property  taken 
possession  of,  and  the  firm  wound  up,  for  the  benefit  of  the  exe- 
cution creditors,  or,  what  is  the  same  thing,  the  sheriff's  vendee." 

It  was  found  by  the  jury  that  the  consideration  of  the  release 
was  not  grossly  inadequate,  such  as  to  make  it  merely  illusory; 
and  it  is  clear  that  the  assumption  by  the  other  partners,  indi- 
vidually, of  all  the  debts  of  Joseph  Ripka  &;  Co.,  was  in  law  a 
valuable  consideration  for  the  release. 

A  primd  facie  case,  unrebutted,  is  conclusive ;  but  the  moment 
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contradictory  or  conflicting  evidence  is  given,  then  it  is  for  the 
jury  to  decide  what  the  fact  is,  upon  the  whole  evidence  before 
them. 

This  disposes  of  the  whole  case,  for  there  was  no  error  com- 
mitted in  declining  to  answer  propositions,  which  their  decision 
upon  the  main  question  made  entirely  immaterial. 

Judgment  affirmed. 


In  the  Supreme  Court  of  Pennsylvania. 

BiLLMEYEB  £T  AL.  V.  SlIFER. 
(Vol.  XIL,  p.  172.     1864.) 

1.  A  conyejance  of  land  was  made  to  one  of  three  partners  who  gave  a  judg- 
ment against  himself  for  the  purchase-money,  the  said  land,  though  not  so 
expressly  intended,  having  been  purchased  for  the  partnership,  and  con- 
veyances were  afterwards  made  in  succession,  by  sheriflTs  sale  of  the  interest 
of  last  two  partners  to  one  party,  and  by  the  Orphans'  Court  sale  of  the 
whole  of  the  land  after  death  of  first  partner  to  another  party,  notice  of 
the  sale  to  the  first  having  been  given  to  the  last  purchaser.  Held,  that 
the  last  purchaser  took  the  property  subject  to  the  trust  which  existed  in 
favor  of  the  purchaser  at  sheriff's  sale. 

2.  A  partner  who  purchases  property  but  takes  the  deed  in  his  own  name 
and  gives  a  judgment  against  himself  in  payment,  holds  the  portions  of  the 
other  partners  in  trust  for  them  to  be  executed  when  they  shall  pay  their 
share  of  the  purchase-money. 

3.  A  sale  for  the  payment  of  debts  by  the  Orphans'  Court  discharges  all 
liens. 

4.  Notice  given  to  the  buyer  of  property,  at  an  Orphans'  Court  sale  for  the 
payment  of  debts,  visits  him  with  knowledge  of  all  the  facts  implied  in 
the  notice. 

Error  to  the  Common  Fleas  of  Union  County. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  October 
20th,  1864,  by 

Agnew,  J. — The  action  in  the  court  below  was  an  ejectment 
by  Colonel  Slifer  to  recover  the  undivided  two-thirds  of  three  lots 
in  Lewisburg.     It  was  commenced  amicably  under  an  agreement 
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that  no  advantage  should  be  gained  by  the  position  of  the  parties 
as  plaintiff  and  defendants.  Colonel  SUfer  being  made  plaintiff  as 
a  matter  of  form,  for  the  purpose  of  testing  his  title. 

The  legal  title  to  the  premises  was  in  Lewis  Palmer,  to  whom 
T.  S.  Black  conveyed,  taking  as  a  security  for  the  purchase- 
money  a  judgment  in  the  sum  of  $1800.  Upon  the  finding  of 
the  jury  and  instruction  of  the  court,  we  must  take  the  fact  as 
indisputable,  that  Lewis  Palmer  bought  the  property  for  himself^ 
J.  J.  Palmer  and  J.  B.  Ross,  as  partners,  who  with  him  and  in 
partnership  built  thereupon  and  carried  on  a  valuable  planing 
mill.  Lewis  Palmer,  therefore,  held  these  lots  in  trust  as  to  the 
undivided  two-thirds  for  his  partners  J.  J.  Palmer  and  J.  B. 
Ross,  subject  to  the  payment  of  the  purchase-money  secured  to 
Black  at  the  time  of  the  conveyance  by  a  lien  co-extensive  with 
the  whole  title. 

In  May  1860,  Lewis  Palmer  died,  and  in  February,  1861,  J. 
J.  Palmer  and  J.  B.  Ross  gave  judgment  to  Colonel  Slifer,  under 
which  he  levied  and  sold  their  title  in  the  lots.  Colonel  Slifer 
became  the  purchaser  on  the  18th  of  April,  1861,  at  $75. 
Subsequently  the  administrator  of  Lewis  Palmer  presented  his 
petition  to  the  Orphans'  Court,  praying  for  a  sale  of  these  lots 
for  the  payment  of  debts,  describing  them  as  ^^  three  certain 
lots  of  groundwhereon  is  erected  a  planing  mill  situate  in  said 
borough,  on  the  west  side  of  Second  street,  north  of  Market, 
adjoining  lot  of  George  Holstein  on  the  south,  an  alley  on  the 
west,  lot  of  Mrs.  Voise  on  the  north,  and  Second  street  on  the 
east,  containing  each  sixty-six  feet  in  width  more  or  less  with  the 
appurtenances."  The  decree  of  sale  was  to  sell  ^*  the  within 
described  real  estate  with  the  appurtenances.  The  petition  and 
decree  of  sale  were,  therefore,  co-extensive  with  the  legal  title  as 
vested  by  the  deed  in  Lewis  Palmer.  The  defendants  became 
the  purchasers  under  this  decree  of  the  real  estate  thus  described 
for  the  sum  of  $3200,  and  the  sale  was  confirmed  in  September, 
1861,  and  a  deed  ordered  to  be  made  to  them  by  the  administrator. 

At  the  time  of  the  administrator's  sale,  Colonel  Slifer  gave 
public  notice  that  he.  claimed  the  undivided  two-thirds  of  the 
three  lots  under  his  purchase  of  the  title  of  J.  J.  Palmer  and 
J.  B.  Ross.     There  was  also  evidence  tending  to  show  their 
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possession  of  the  premises,  and  the  possession  of  Colonel  Slifer 
after  his  purchase. 

Thus  the  whole  legal  title  being  in  Lewis  Palmer,  and  the  Or- 
phans' Court  sale  being  made  under  a  decree  to  sell  the  whole 
property,  the  question  directly  arises,  what  interest  did  Colonel 
Slifer  take  by  his  purchase  at  sheriff's  sale,  and  what  title  passed 
to  the  defendants  under  the  administrator's  sale  ? 

The  verdict  establishes  that  Lewis  Palmer  held  the  title  to  the 
undivided  two-thirds  in  trust  for  J.  J.  Palmer  and  J.  B.  Ross ; 
but  this  was  subject  to  the  payment  of  their  proportion  of  the 
purchase-money.  Black's  judgment  was  cotemporary  with  the 
conveyance,  and  was  an  encumbrance  upon  the  whole  title  both 
legal  and  equitable,  but  it  stood  individually  against  Lewis  Pal- 
mer, and  was  a  personal  charge  against  him  alone.  The  trust 
was,  therefore,  subject  to  this  encumbrance,  and  equity  would 
not  compel  the  execution  of  the  trust  by  a  conveyance,  until  the 
others  had  paid  or  secured  to  him  their  proportion  of  the  charge. 
This  charge  not  being  against  J.  J.  Palmer  and  J.  B.  Ross, 
though  a  burthen  upon  their  estate,  was  not  such  a  lien  against 
them  personally  as  would  be  discharged  by  a  sheriff's  sale  of 
their  equity.  They  held  but  an  equity  and  no  more,  a  right  to 
call  for  a  conveyance  on  extinguishing  their  proportion  of  the 
common  burthen  on  the  legal  title,  but  not  an  estate  subject  to  a 
specific  lien  against  themselves.  Neither  lien  creditors  nor  the 
sheriff  in  searching  the  record  for  liens  could  find  any  judgment 
against  them.  Their  estate,  therefore,  when  put  up  at  sheriff's 
sale,  stood  in  the  same  attitude  as  that  of  a  vendee  under  articles 
of  sale,  the  bidder  buying  the  mere  equity  of  the  vendee.  This 
brings  us  to  the  title  of  the  defendants,  and  the  question  is,  what 
title  passed  to  them  under  the  administrator's  sale. 

It  is  well  settled  that  sales  under  decrees  of  the  Orphans' 
Court  are  judicial,  and  all  the  principles  of  public  judicial  sales 
are  applied  to  them  as  fully  as  to  sales  under  the  judgments  of 
common  law  courts.  The  powers  of  this  court  have  been  well 
discussed,  and  its  jurisdiction  over  the  real  estate  of  decedents 
for  the  payment  of  debts  ably  vindicatec^  by  the  present  Chief 
Justice  in  the  case  of  Homer  and  Roberts  v.  Hasbrouck,  5 
Wright  169.     The  following  cases  fully  establish  the  judicial 
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character  of  sales  made  ander  its  decrees :  Bashore  v,  Whisler,  3 
Watts  490 ;  Fox  v.  Mensch,  8  W.  &  S.  444 ;  King  v,  Gunnison, 
4  Barr  171 ;  Moor  v,  Shultz,  1  Harris  98 ;  Vandever  v.  Baker, 
Id.  121.  In  making  such  sale  the  administrator  is  bound  to 
follow  the  order  of  the  court,  which  is  the  guide  and  rule  by 
which  the  title  of  the  purchaser  is  to  be  judged :  Miles  v.  Diven, 
6  Watts  148 ;  Myers  v.  Hodges,  2  Id.  381 ;  Vandever  v.  Baker, 
1  Harris  121 ;  Bashore  v.  Whisler,  8  Watts  490 ;  Randolph's 
Appeal,  5  Barr  242. 

One  of  the  principal  effects  of  a  sale  for  the  payment  of  debts 
under  an  order  of  the  Orphans'  Court  is  that  it  discharges  all  liens. 
Both  the  Act  of  1794  and  the  Act  of  1834  provided  that  the 
lands  sold  under  the  order  of  the  Orphans'  Court  should  not  be 
liable  in  the  hands  of  the  purchaser  for  the  debts  of  the  decedent. 
This  has  been  settled  also  by  numerous  decisions  holding  that 
such  a  sale  discharges  the  liens  of  judgments,  mortgages,  recog- 
nisances and  legacies :  Moliere's  Lessee  v.  Noe,  4  Dall.  450 ; 
Clark  V.  Israel,  6  Binn.  893 ;  Gilmore  v.  Conmionwealth,  17  S. 
&  R.  276 ;  Custer  v.  Detterer,  8  W.  &  S.  28 ;  Randolph's  Ap- 
peal, 5  Barr  242  ;  Moor  v.  Shultz,  1  Harris  98. 

Then  how  does  this  case  stand  upon  these  principles.  The 
title  of  the  whole  estate  vested  by  Black's  deed,  in  Lewis  Palmer. 
No  trust  was  expressed  upon  its  face.  The  decree  of  sale  was 
for  the  whole  property ;  the  sale  was  so  made  and  reported,  and 
the  confirmation  was  as  broad  as  the  decree  and  report  of  sale. 
The  order  of  the  court  was  absolute  and  without  limitation.  The 
administrator  prayed  the  court  to  sell  the  whole,  the  decree  so 
ordered  and  the  confirmation  so  established  it.  Upon  such  a  sale 
as  this  nothing  can  be  more  firmly  settled  than  that  without 
notice  of  the  trust  the  purchasers  took  the  estate  discharged  of  it. 

This  brings  us  directly  to  the  effect  of  the  notice  given  by  Colo* 
nel  Slifer  of  his  title  by  purchase  of  the  interest  of  J.  J.  Palmer 
and  J.  B.  Ross.  Its  effect  would  be  to  visit  the  defendants  as  pur- 
chasers with  a  knowledge  of  all  the  facts  implied  in  the  notice. 
This  would  be  that  the  whole  legal  title  was  in  Lewis  Palmer, 
who  had  made  himself  liable  for  the  payment  of  the  purchase- 
money  ;  and  that  he  held  two-thirds  thereof  in  trust  for  Colonel 
Slifer,  who  succeeded  to  the  estate  of  J.  J.  Palmer  and  J.  B.  Ross, 
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subject  to  the  payment  of  two-thirds  of  the  purchase-money. 
This  knowledge  would  visit  upon  the  purchasers  at  the  Orphans' 
Court  sale  just  this  duty,  viz. :  to  convey  the  title  to  two-thirds 
of  the  premises  to  Colonel  Slifer  upon  his  paying  two-thirds  of 
the  charge  upon  the  title.  The  reason  is  that  Colonel  Slifer's 
notice  did  not  vary  or  affect  the  order  of  sale,  which  was  to  sell 
the  whole  premises,  but  operated  simply  upon  the  title  which  the 
purchasers  took  under  the  sale.  Here  it  is  the  maxim  caveat 
emptor  has  its  application.  Under  the  order  the  whole  must  be 
exposed  and  sold  for  the  best  price  they  will  bring,  and  the  pur- 
chaser takes  all  the  estate  which  can  pass;  except  so  far  as 
Colonel  Slifer's  notice  operates  to  protect  himself.  The  eflFect  of 
the  notice  was  to  save  to  him  the  trust,  which  otherwise  the  sale 
would  have  extinguished,  but  this  must  be  upon  his  doing  equity, 
by  complying  with  the  obligation  lying  at  the  bottom  of  the  trust, 
viz. :  to  pay  his  proportion  of  the  purchase-money  charged  upon 
it.  The  purchasers  at  the  Orphans'  Court  sale  must  therefore 
bid  and  pay  for  the  value  of  the  interest  sold,  to  wit,  for  the  one- 
third  owned  by  Lewis  Palmer  its  out  and  out  value ;  and  for  the 
two-thirds  held  in  trust  the  sum  charged  upon  the  trust  and  for 
which  Lewis  Palmer  held  the  legal  title  as  his  security.  To  this 
extent  he  held  the  estate  in  the  two-thirds  both  legally  and  equi- 
tably. This  sum,  with  interest,  the  defendants  will  be  entitled  to 
receive  from  Colonel  Slifer,  on  conveying  to  him  the  two-thirds  in 
execution  of  the  trust  imposed  upon  them  by  his  notice.  The 
operation  of  these  principles  upon  the  sale  will  be  further  mani- 
fested by  noticing  the  eflFect  of  the  Orphans'  Court  sale  upon  the 
lien  of  Black's  judgment. 

Black's  judgment  was  a  lien,  and  the  first  in  priority  of  pay- 
ment, upon  the  whole  premises  in  the  name  of  Lewis  Palmer. 
It  mattered  not  what  part  or  proportion  should  be  judicially  sold 
as  the  property  of  Lewis  Palmer,  Black  was  entitled  to  the  whole 
proceeds  of  sale  until  his  judgment  should  be  discharged.  It  was 
in  the  power  of  the  Orphans'  Court,  under  the  82d  section  of  the 
Act  of  29th  March,  1832,  to  direct  what  part  or  how  much  of 
the  real  estate  should  be  sold.  Therefore,  whether  it  was  one  lot, 
one-third  of  three  lots,  or  the  whole,  under  the  sale.  Black,  as 
the  first  lien  creditor,  was  entitled  to  the  proceeds  of  sale  to  the 
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extent  of  his  claim.  The  lien,  therefore,  became  eztingoished, 
as  to  all  that  waa  sold  under  the  order.  Here  the  court  having 
decreed  the  whole  to  be  sold,  the  lien  was  entirely  gone ;  and  the 
debt  to  Black,  if  not  satisfied  by  the  proceeds,  fell  upon  the  other 
estate  of  Lewis  Palmer,  for  it  was  a  personal  charge  against  him. 

Black  could  look  only  to  the  administration  of  Lewis  Palmer^ 
after  the  sale  discharged  his  lien ;  and  haying  no  judgment  against 
J.  J.  Palmer  and  Ross,  he  could  not  follow  their  equity.  Hence 
the  necessity,  that  for  Black's  protection  the  sale  of  his  ^debtor's 
estate  should  pass  a  title  co-extensive  with  his  lien,  otherwise,  his 
lien  being  extinguished  by  the  administrator's  sale,  his  remedy 
against  the  property  bound  by  it  was  gone.  The  proof  was,  that 
the  purchase  was  made  of  Black  by  Lewis  Palmer  alone.  Black 
knew  nothing  of  the  trust,  and  cannot  be  involved  in  any  ques- 
tion between  Lewis  and  his  partners.  Hence,  also,  the  necessity 
for  Lewis  Palmer's  protection,  that  the  purchasers  should  bid  to 
the  extent  of  the  charge  upon  the  two-thirds,  as  well  as  for  Lewis 
Palmer's  one-third;  otherwise,  his  estate  would  be  sacrificed, 
while  his  partner's  estate  would  be  discharged.  Being  solely 
bound  for  the  judgment  of  Black,  Lewis  Palmer's  legal  estate 
was  his  protection  against  payment  of  the  two-thirds  owing  by 
his  partners ;  and  if  that  should  be  sold  from  him,  without  a 
corresponding  price  being  paid  for  it,  his  security  would  be  extin- 
guished, and  bis  remedy  against  the  land,  by  means  of  his  legal 
title,  would  be  lost.  This  title  was  not  confined  to  the  one-third, 
but  stood,  both  in  law  and  equity,  against  the  two-thirds,  to  the 
extent  of  the  paramount  charge  in  favor  of  Black,  for  which  he 
was  also  personally  liable.  The  purchasers  at  the  Orphans'  Court 
sale  were,  therefore,  bound  to  bid  to  the  value  of  this  interest, 
and  were  entitled  to  hold  the  title  thus  acquired  until  re-imbursed 
by  Colonel  Slifer. 

The  court  therefore  erred  in  not  instructing  the  jury  that 
Colonel  Slifer  could  not  recover,  without  payment  of  the  two- 
thirds  of  the  amount  of  Black's  judgment,  with  interest.  This 
could  have  been  effected  by  a  conditional  verdict.  No  question 
as  to  making  a  tender  before  suit  brought,'  can  arise ;  the  agree- 
ment for  the  amicable  action  providing  that  no  advantage  would 
be  gained  by  the  position  of  parties.     Colonel  Slifer  may,  there- 
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fore,  be  regarded  as  a  defendant  in  possession^  who  is  not  bound 
to  make  his  tender  before  ejectment  brought. 

The  judgment  is  reversed  and  a  venire  fae%a$  de  novo  awarded. 

Strono,  J.,  dissents,  and  files  dissenting  opinion. 


In  the  Supreme  Court  of  Penn9iflvania. 
Commonwealth  v.  Heiser  bt  al. 

(Vol.  XII.,  p.  226.     1865.) 

The  l8t  section  of  the  Act  of  Assemblj  of  16th  Maj,  1861,  taxing  the  bnsineBS 
of  brokers  and  private  bankers,  imposes  the  three  per  cent,  tax,  not  npon 
their  gross  receipts,  but  onljr  npon  the  net  profits  of  their  business. 

Error  to  the  Common  Pleas  of  Dauphin  county. 

The  ophuon  of  the  court  was  dellv wed  by 

Woodward,  C.  J. — The  question  here  is  upon  the  meankig  of 
the  1st  section  of  the  Act  of  Assembly  of  16th  May,  1861,  tax- 
ing the  business  of  brokers  and  private  bankers.  The  doubt  is 
whether  the  legislature  meant  that  the  three  per  cent,  tax  should 
be  imposed  upon  the  gross  receipts  or  only  upon  the  net  profits 
of  the  earnings.  The  words  of  the  statute,  as  far  as  they  are 
material  to  the  question,  are  that  every  broker  and  banker  shall 
annually  ^^  make  a  written  return,  under  oath  or  affirmation,  to 
the  Auditor-General  oT  the  Commonwealth,  in  which  return  he 
shall  set  forth  the  full  amount  of  his  receipts  from  commissions, 
discounts,  abatements,  allowances  and  all  other  profits  arising 
from  his  business,  during  the  year  ending  with  the  SOth  of  No- 
vember, preceding  the  date  of  such  annual  return ;  .  .  .  .  and 
shall  pay  into  the  state  treasury  three  per  centum  on  the  aggre- 
gate amount  contained  in  such  return." 

The  word  "  receipts"  is  the  governing  word,  and  describes  the 
subject  of  taxation.  It  is  the  aggregate  amount  of  these  that  is 
to  bear  the  assessment.  But  the  meaning  of  the  word  receipts — 
that  is  to  say,  the  sense  the  legislature  annexed  to  it  in  this 
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place— 18  the  yeiy  question  in  debate*  Tak^  in  one  s^se,  tiie 
'^receipts"  of  a  broker  would  include,  in  their  "aggr^ate* 
amount,"  all  moneys  that  came  into  his  hands  in  the  course  of  a 
year's  business,  although  he  may  hare  paid  out  and  lost  during 
the  year  more  than  he  had  receiTod,  as,  indeed,  the  appellees 
claim  they  have  done. 

In  another  sense,  the  aggregate  amount  of  receipts  would  be 
the  surplus  over  expenditures  and  losses — ^in  a  word,  net  profits. 
In  which  sense  did  the  legislature  use  the  term  ?  ^ 

They  characterised  the  sources  of  the  taxable  receipts  by  enu- 
merating ^^commissions,  discounts,  abatements,  allowances  and 
all  other  profits."  Whilst  commissions  and  discounts  are,  in 
their  nature,  not  only  receipts,  but  profits,  we  would  scarcely 
know  that  ^^  abatements  and  allowances"  were  so.  We  would  be 
as  likely  to  think  of  subtractions  from  receipts  and  profits,  as  we 
would  to  consider  them  additions,  if  the  laws  of  grammar,  applied 
to  this  collection  of  words,  did  not  compel  us  to  regard  them  as 
sources  of  profit.  The  words  '*  all  other  profits"  interpret  those 
going  before,  and  prove  that  in  the  legislative  thought  '^  abate- 
ments and  allowances"  were  sources  of  income  as  well  as  **  com- 
missions and  discounts."  Profits  are  personal  gains  from  labor 
or  capital.  The  receipts,  then,  that  the  legislature  meant  to  tax 
were  what  the  broker  or  banker  should  gain  or  receive  for  him- 
self, from  any  or  all  of  these  sources  of  income.  The  products 
of  these  several  sources,  added  together,  would  constitute  the 
'^  aggregate  amount"  on  which  the  assessment  was  to  be  made. 

Taking  the  words  of  the  enactment  as  our  guide  to  the  inten- 
tion of  the  law'^giver,  it  is  our  opinion  that  the  thing  provided 
for  was  an  income  tax,  a  tax  on  the  profits  of  a  particular  class 
of  business  men.  It  seems  to  me  that  the  argument  for  die 
Oommonwealdi  overlooks  the  personalis  of  this  tax  law,  a 
leature  that  is  plainly  stamped  upon  its  face.  It  is  entitled,  an 
iact  relating  to  brokers  and  bankers,  a  particular,  well  defined, 
segregated,  legally  licensed  class  of  individuals.  A  broker  is  a 
proxy,  a  factor,  and  an  agent,  one  that  is  employed  to  buy  and 
sell,  and  often  by  parties  who  have  opposite  interests  to  manage. 
The  primary  idea  of  a  banker  is  that  of  a  trustee,  one  who  re- 
ceives on  deposit  other  people's  money,  and  gains  his  reward  by 
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leaving  it  on  interest.  Both  are  representatiTO  men.  Both  deal 
in  moneys  and  properties  of  which  they  are  not  owners,  and  stand 
as  representatives  for  the  owner.  Now,  it  was  against  these 
men,  in  their  representative  characters,  that  this  tax  law  was 
levelled,  not  against  the  property  of  their  employers.  The  stat- 
ute recognises  the  necessity  of  a  license  to  these  men,  and  super- 
adds the  tax  to  the  license  fee,  but  the  license  fee  is  not  more  a 
personal  imposition  than  the  tax. 

The  legislature  did  not  mean  to  tax  the  broker  for  the  amount 
of  a  note  sold  for  a  customer  in  the  market,  though  he  received 
the  proceeds ;  because  that  money,  notwithstanding  it  passed 
through  his  hands  and  thus  entered  into  his  gross  receipts,  be- 
longed to  another,  and  would  be  taxable  in  his  hands ;  but  the 
commissions  belonged  personally  to  the  broker,  and  for  them  he 
was  to  be  taxed.  So  discounts  received  for  letting  out  the  capi- 
tal of  others,  are  the  private  personal  gains  of  bankers  and 
brokers,  and  taxable  under  this  law,  but  not  the  capital  merely 
handled  and  not  owned  by  them.  The  profits  of  their  own  capi- 
tal would  clearly  come  under  this  law.  Keeping  this  in  view, 
the  personality  of  the  enactment,  it  is  not  difEcult  to  ascertain 
the  proper  objects  of  taxation.  What  comes  to  the  broker  or 
banker  from  his  business,  as  his  personal  rewards,  is  taxable  as 
receipts ;  what  comes  to  him  in  trust,  for  others,  is  not  taxable 
as  part  of  his  receipts.  If  this  should  lead  to  the  inconvenience 
pointed  out  by  the  attorney-general,  of  trading  on  borrowed  capi- 
tal, whilst  the  individual  capital  of  brokers  and  bankers  was  lent 
on  interest,  a  modification  of  the  statute,  not  a  misinterpretation 
of  it,  would  be  the  proper  remedy. 

A  law  taxing  the  aggregate  annual  receipts  of  lawyers,  as  a 
class  or  profession,  would  scarcely  be  applied  to  moneys  collected 
for  clients,  or  to  properties  passing  through  their  hands,  though 
in  some  sense,  these  would  be  receipts,  but  everybody  would 
agree  that  professional  earnings  or  gains  were  the  receipts  intend- 
ed to  be  taxed.  So  here,  '^all  other  profits"  mark  the  profes- 
sional incomes  intended,  and  these  words  admit  of  no  douot  as 
to  their  meaning.  They  are  general  and  comprehensive  words, 
and  according  to  Dwarris,  in  the  very  place  quoted  by  the  learned 
Attorney-General,  ^^  where  particular  words  are  followed  by  gen- 
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eral  ones,  the  latter  are  held  aa  applying  to  the  persons  and 
things  of  the  same  kind  with  those  that  precede."  As  '^  commis- 
sions and  discounts"  are  personal  gains,  and  in  the  legislatiye 
Tocabnlary  ^< abatements  and  allowances"  are  no  less  so,  these 
all  most  be  *^ profits,"  and  the  *^ receipts"  meant  are  therefore 
the  profits  of  the  business  referred  to  in  the  statute.  As  the 
statutory  eyidence  proved,  that  for  the  year  in  question,  these 
defendants  received  no  profits,  there  should  have  been  no  tax. 

These  conclusions,  not  the  result  of  that  strict  construction  to 
which  revenue  laws,  like  penal  statutes,  are  fairly  subject,  rest 
well  on  the  phraseology  of  the  enactment,  and  are  supported  by 
the  ruling  in  Drezel's  Case. 


The  judgment  is  aflirmed. 


Agnbw,  J.,  dissents. 
SxBOKQ,  J.,  concurs. 


In  the  Regi9ter^9  Court  of  Dauphin  County. 

In  the  Mattsb  of  thb  Nuncupativb  Will  op  Danibl  Smith, 

Dbcbasbd. 

(Vol.  XIL,  p.  270.     1865.) 

1.  A  soldier  at  home  on  fyirlough  cannot  make  a  yalid  nancnpatire  will 
within  the  prorision  made  in  faror  of  loldiera  in  actnal  military  serrice. 

2.  That  exception  applies  only  to  soldiers  engaged  in  the  actiTe  duties  of  the 
field,  on  an  expedition,  in  the  temporary  camp,  on  the  march,  in  the  battle 
or  siege,  and  not  to  those  at  home  or  in  permanent  qaarters. 

Thb  opinion  of  the  court  was  delivered  by 

Pearson,  P.  J. — Daniel  Smith,  a  volunteer  militia  soldier  in 
the  service  of  the  United  States,  being  at  his  home  in  Middle- 
town,  in  this  county,  on  furlough,  in  the  month  of  March  last, 
made  a  nuncupative  will,  bequeathing  all  his  personal  property 
and  effects  to  certain  relatives  named,  and  called  on  the  persons 
whose  testimony  has  been  produced  to  bear  witness  that  in  case 
of  his  death  such  should  be  his  will.  Smith  was,  shortly  after  his 
return  to  his  regiment,  killed  in  battle.    At  the  time  of  making 
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this  onl  disposition  of  his  property,  Smith  was  in  good  health, 
which  is  the  first  and  principal  objection  to  its  validity.  The 
Act  of  April  8,  1888,  provides  ^^  that  in  all  cases  such  nuncupa- 
tive will  shall  be  made  during  the  last  sickness  of  the  testator," 
which  is  an  indispensable  requisite.  It  must  be  made  in  such 
extremity  of  last  sickness  as  precludes  the  possibility  of  making 
a  written  one :  see  5  Whart.  897 ;  4  W.  &;  S.  857 ;  6  Id.  184 ;  4 
Bawle  46 ;  10  Barr  254 ;  and  many  other  authorities  might  be 
cited  to  the  same  effect.  There  can^  therefore,  be  no  pretence 
that  this  is  a  valid  nuncupative  will  within  the  statute  already 
cited.  But  a  question  of  much  greater  difficulty  and  importance 
arises  under  another  exception  in  the  law,  which  provides  ^^  that, 
notwithstanding  this  act,  any  mariner  being  at  sea,  or  any  soldier 
being  in  actual  military  service,  may  dispose  of  his  movables, 
wages  and  personal  estate,  as  he  might  have  done  before  the 
making  of  this  act"  This  portion  of  our  statute  is  copied  from 
the  29  Charles  II.,  ch.  3,  to  prevent  frauds  ^nd  perjuries,  and 
should  assume  a  like  construction.  There  can  be  but  little 
doubt  that  prior  to  the  enactment  of  that  law,  such  will  of  chat- 
tels would  have  been  perfectly  valid.  What  is  the  true  con- 
struction of  the  act  7  What  is  meant  by  '^  a  soldier  being  in 
actual  military  service?"  In  common  parlance  a  soldier  is 
understood  to  be  in  actual  military  service  from  the  time  of  his 
enlistment  until  his  discharge,  whether  he  be  in  camp,  garrison, 
hospital,  at  home,  on  furlough,  on  the  march,  engaged  in 
battle  or  siege.  Yet  these  various  military  positions  have,  in 
most  countries  of  Europe,  been  very  differently  viewed  in  regard 
to  the  power  of  making  wills.  To  aid  us  in  construing  the  word, 
and  arriving  at  their  true  interpretation,  it  may  be  beneficial  to 
look  into  the  history  of  the  enactment.  It  is  very  clear  that  this 
exception  to  the  general  provisions,  in  relation  to  wills,  was'copied 
from  the  civil  law  by  the  framers  of  the  Statute  of  Frauds  and 
Perjuries.  It  was  the  law  of  ancient  Bome,  first  promulgated 
by  Julius  Osesar,  aad  embraced  every  Boman  soldier  generally, 
wherever  situated.  This  was  subsequently  modified  so  as  to  ex- 
clude those  who  were  at  their  own  homes,  they  being  required  to 
execute  their  testaments  in  the  ordinary  form.  Afterwards,  the 
power  was  still  further  limited,  and  confined  to  soldiers  engaged 
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in  an  ezpeditiony  in  military  quarters,  or  in  the  camp.  The  Code 
of  JaBtiniaQ  ultimately  limited  the  exception  to  soldiers  on  an 
expedition,  or  engaged  in  a  battle  or  siege ;  and  the  Tarioos  com- 
mentators on  this  part  of  the  Code  appear  to  have  settled  down 
to  the  position  that  the  soldier  most  be  in  an  expedition,  or  en- 
gaged in  active  seryice,  in  quarters,  or  in  the  camp.  The  laws 
of  nearly  all  of  modem  Continental  Europe,  either  by  express 
codes  or  judicial  construction,  seem  to  have  adopted  the  same 
rule.  Such  appears  to  be  the  law  of  Russia,  Westphalia,  Bava- 
ria, Spain,  and,  I  think,  Holland.  Pothier  says,  the  soldien  in 
forts  and  garrisons,  or  other  places  of  safety,  cannot  avail  them- 
selves of  this  privilege,  but  the  oral  will  must  be  made  on  the 
field  of  battle,  on  the  march  or  expedition.  Such  is  also  the  rule 
laid  down  by  Swinburne,  and  which  governed  the  English  ecclesi- 
astical courts  at  an  early  period.  This  subject  has  been  most 
carefully  examined,  in  some  modem  cases  in  the  courts  of  Ghreat 
Britain,  especially  in  that  of  Drummond  v.  Parish,  8  Curtis's 
Ecclesiastic  Reports  622,  where  the  will  of  Major-Oeneral 
Drummond  came  in  question.  It  was  drawn  up  at  his  quarters 
in  Woolwich,  in  his  own  handwriting,  but  not  attested,  as  required 
by  law ;  and  though  a  most  favorable  case  for  the  will,  yet  it  was 
not  supported,  and  the  learned  judge,  after  an  elaborate  exami- 
nation of  authorities,  comes  to  the  conclusion  that  the  will  must 
be  made  "  when  on  an  expedition,"  and  is  invalid  if  the  soldier 
is  in  quarters.  The  judge,  in  his  opinion,  dtes  the  case  of  Sha- 
man V.  Pike,  where  a  soldier  made  his  will  on  shipboard,  or  in  the 
hospital,  it  is  difficult  to  determine  which,  but  the  case  appears 
to  have  been  decided  on  the  allegation  he  was  on  an  expedition. 
It  evidently  would  not  have  met  the  approbation  of  ^r  H.  J. 
Fast,  had  it  appeared  that  he  died  in  the  hospitaL 

In  Bowles  v.  Jackson,  1  Ecc.  k  Ad.  264,  the  officer  was  sta- 
tioned with  his  regiment  at  Bombay,  received  orders  on  the  14th 
to  march  on  the  22d  to  attack  a  fort ;  on  the  2(Hh  executed  an  in- 
formal will ;  was  taken  ill  on  the  way,  and  died  three  weeks  after. 
The  paper  was  refused  probate  as  a  will,  because  executed  b^re 
he  started  from  his  quarters  on  the  expedition.  Agab,  in  the 
case  of  White  v.  Repton,  8  Curtis  818,  Captain  J.  H.  Perry 
made  an  informal  written  will  at  his  quarters  in  New  Brunswick, 
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where  his  regiment  was  station,  and  held  not  to  be  within  the 
exception  in  favor  of  soldiers  in  actual  military  service. 

In  the  Goods  of  Hill,  1  Bob.  Ecc.  R.  12,  276,  it  was  held  that 
an  officer,  when  on  a  tour  of  inspection  of  the  enemy,  could  not 
make  a  valid  will  within  the  exception  in  favor  of  soldiers  in  actual 
military  service.  The  soundness  of  this  case  I  should  take  the 
liberty  to  question,  unless  it  is  misreported ;  but  we  find  it  re- 
ferred to  with  approbation  in  Hobart  v.  Hobart,  Jurist  of  1856, 
p.  24.  In  the  last-named  case,  an  officer  in  India,  when  on  his 
way  to  join  his  regiment,  having  left  another,  according  to  the 
military  order,  to  which  he  had  been  temporarily  attached,  was 
taken  sick  at  the  house  of  a  friend  on  the  way,  made  an  informal 
will  and  died.  The  will  was  held  valid,  and  that  he  was  in  actual 
military  service,  being  on  his  way  to  join  his  regiment  at  the 
time.  This  is  the  last  decision  in  England  to  which  my  attention 
has  been  directed.  It  reviews  all  the  cases  cited  and  gives  them 
its  full  concurrence. 

There  is  another  branch  of  this  section  relating  to  ^^  mariners 
at  sea,"  which  has  from  time  to  time  undergone  judicial  consi- 
deration in  England,  and  to  which  alike  strictness  of  construction 
has  been  uniformly  applied.  One  of  the  earli^t  cases  is  that  of 
Sir  Hugh  Seymour,  admiral  in  command  of  the  fleet  in  Jamaica, 
but  who  lived  with  his  family  on  shore,  at  the  official  residence, 
yet  was  daily  on  board  of  the  fleet.  Held,  that  the  will  executed 
in  his  own  house  was  not  that  of  a  mariner  at  sea,  and  therefore 
void.  No  exception  was  taken  on  account  of  high  official  sta- 
tion that  he  was  not  a  mariner,  for  it  is  decided  that  a  purser  on 
shipboard  is  to  be  treated  as  a  mariner  within  the  statute.  In 
the  matter  of  Admiral  Austin's  will,  the  instrument  was  held 
good  when  made  on  board  of  his  ship  in  a  river  of  the  East  In- 
dies, as  he  was  at  the  time  engaged  in  an  actual  expedition 
against  the  enemy.  See  2  Roberts'  Ecclesiastical  Reports  611. 
The  only  case  which  I  have  noticed  of  a  mariner's  will,  made  on 
shore,  being  held  good,  is  In  the  Goods  of  E.  J.  Levy,  2  Curtis 
875,  where  a  seaman  on  a  ship  of  war  went  on  shore  at  Buenos 
Ayres,  under  leave,  and  there  met  with  an  accidental  injury 
from  which  he  died ;  and  held,  that  his  will,  written  after  the 
injury,  was  valid,  «8  he  must  be  treated  only  temporarily  absent 
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from  his  ship ;  and  it  was  declared  to  be  unlike  the  case  of  Ad- 
miral Seymonr,  who  was  on  shore  at  his  own  residence.  The 
whole  doctrine  of  mariners'  wilb  has  been  changed  by  statute  in 
England,  as  it  is  believed  that  great  frauds  existed  under  the 
law,  by  Setting  up  fictitious  wills  for  sailors.  In  this  country  the 
act  remains  in  full  force,  and  is  applicable  in  both  countries  to 
seamen  in  the  merchant  as  well  as  in  the  government  service. 
We  have  but  one  decision  in  the  United  States  that  I  have  dis- 
covered, but  in  that  the  court  showed  a  disposition  to  adhere  to 
the  same  strictness  of  construction  which  has  always  prevailed  in 
England.  The  case,  Warren  v.  Harding,  arose  in  the  Supreme 
Court  of  Rhode  Island,  and  is  reported  in  1  Amer.  L.  Reg.  408. 
It  was  that  of  a  sea  captain  who  took  passage  from  Philadelphia 
in  a  vessel  bound  for  Chagres,  where  he  was  to  take  command  of 
a  lights  in  Chagres  river,  sickened  before  reaching  the  mouth  of 
the  Delaware  river,  made  an  informal  will  and  died.  Held,  that 
he  was  not  a  "  mariner  at  sea"  within  the  statute,  as  he  was  only  a 
passenger  in  the  vessel  in  which  he  had  embarked ;  although  a 
seaman  by  profession,  he  was  not  at  sea  in  that  capacity. 

We  find  the  whole  subject  of  sailors'  and  soldiers'  wills,  under 
this  exception  in  the  Statute  of  Frauds,  carefully  examined  in  the 
last  American  edition  (1856)  of  Williams  on  Executors,  voL  I., 
p.  101,  when  he  sums  up  *^  actual  military  service  "  as  confined 
to  those  who  are  on  an  expedition.  As  we  conceive,  it  may 
more  properly  be  defined  to  be  those  who  are  engaged  in  the 
active  duties  of  the  field,  whether  it  be  on  the  march,  in  the  tem- 
porary camp,  the  battle,  siege,  or  bivouac,  but  never  can  apply 
to  the  soldier  who  is  in  regular  quarters  or  at  his  customary  home 
on  leave  of  absence.  In  that  case  the  reason  of  the  exception 
ceases,  and  consequently  the  law  does  not  apply.  When  on 
active  duty  he  cannot  have  the  aid  of  counsel  and  direction; 
when  at  home  he  can,  whether  he  be  soldier  or  civilian.  That 
which  was  intended  as  a  privilege  for  the  soldier  arising  from 
necessity,  would,  if  carried  to  extremes,  be  found  to  be  anything 
but  a  benefit  The  most  solemnly  executed  wills  might  be 
utterly  revoked  and  destroyed,  and  new  ones  set  up  in  their  stead 
by  mere  word  of  mouth,  depending  on  the  frail  testimony  of  slip- 
pery memory.     A  loose  word  spoken  to  a  comrade,  vaguely  un- 
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derstood,  or  badly  remembered,  might  direct  personal  effects  to  a 
large  amount  from  their  legal  disposition,  and  this  perhaps  set  np 
at  a  distant  period  of  time.  For  it  must  be  borne  in  mind  that 
the  Statute  of  Charles  II.,  and  our  own  Act  of  Assembly  are  not 
guarded  as  was  the  Code  of  Justinian,  or  the  most  of  those  of 
modem  Europe.  They  confined  this  legal  disposition  of  their 
soldier's  intention  to  the  period  of  three  months,  from  the  time  of 
making  it,  and  if  it  be  continued  longer  it  must  be  repeated  or 
renewed.  Ours  is  unlimited  in  time  and  indefinite  in  amount, 
provided  it  is  confined  to  personal  estate.  Such  declarations, 
unless  subsequently  revoked,  might  be  set  up  as  a  will  on  the 
death  of  the  soldier,  although  he  long  since  had  been  discharged 
from  the  service,  and  returned  to  his  home,  for  if  once  valid  it 
would  so  remain  until  altered  or  annulled.  This  dangerous 
power  makes  it  necessary  to  give  the  statute  a  very  strict  con- 
struction, and  confine  it  within  the  limits  to  which  it  was  intended 
to  apply.  Our  immense  army  of  volunteer  soldiers  in  the  field 
at  this  time,  and  the  large  amount  of  property  owned  by  many  of 
them  makes  it  a  question  of  great  moment  to  the  community.  We 
have,  therefore,  given  it  a  more  careful  examination  than  perhaps 
was  called  for  by  this  particular  case.  To  conclude  in  the  lan- 
guage of  an  English  judge,  ^^  I  am  not  prepared  to  say  that  the 
privilege  is  one  which  it  would  be  advantageous  to  the  &rmy,  as 
a  body,  to  possess.  I  think  it  would  not  be  unlikely  to  lead  to 
fraud  and  misapprehension." 

The  probate  of  the  will  presented  to  the  court  is  insufficient, 
and  must  be  refused. 


In  the  Supreme  Court  of  Penntyhania. 
Caldwell  v.  Caldwbll. 

(Vol.  XII.,  p.  274.     1866.) 

1.  Wliere  a  deed  is  made  IVom  a  father  to  a  son,  in  trust  for  the  son's  children 
on  payment  of  a  valaable  consideration  by  the  son,  equity  will  regard  the 
consideration  paid  as  a  settlement  by  the  father  upon  the  children,  and 
will  support  the  trust;  and  for  this  purpose,  will  if  necessary,  construe  the 
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deed  m  a  ooTenaiit  on  the  part  of  the  fon  to  ftand  aeited  to  the  um  of  the 
children. 
3.  8nch  being  the  legal  efTect  of  the  conrejance,  parol  eridence  oifered  to 
•how  that  a  life  estate  was  intended  to  be  rested  in  the  trustees  for  his 
own  benefit,  ihonld  be  rejected  as  contradletoiy  and  subTersire  of  the  deed* 

Ebbob  to  the  Common  Pleas  of  Armstrong  oonntj. 

The  opinion  of  the  court  was  deliverod  by 

WooDWABD)  C.  J. — ^The  conveyanoe  of  llih  January,  1845, 
was  so  manifestly  a  settlement  by  a  grand  &ther  upon  his  grand 
children  that  we  would  defeat  the  plain  intent  of  tiie  instrument 
if  the  trustee  should  be  construed  to  take  a  life  estate.  It  was  a 
deed  from  a  father  to  a  son  in  trust  for  the  son's  children,  and  if 
what  was  oifered  had  been  shown,  the  payment  of  a  yalnable  con- 
sideration by  the  son,  still  equity  would  regard  the  consideration 
paid  as  a  settlement  by  the  &ther  upon  the  children,  and  would 
support  the  trust,  and  for  this  purpose  would,  if  necessary,  con- 
strue the  deed  as  a  coTcnant  on  the  part  of  the  son  to  stand  seised 
to  the  use  of  the  chOdren:  Sprague  v.  Woods,  4  W.  &  S.  192. 
In  Dennison  v.  (}oehring,  7  Barr  180,  Judge  Kennedy,  after 
recalling  seyeral  authorities  for  a  husband  or  father  conveying 
real  estate  for  the  benefit  of  a  wife  or  children,  upon  no  other 
consideration  than  that  of  relationship,  asks,  **  if  a  father  then  may 
convey  property  abready  acquired  to  his  children,  or  any  of  them, 
without  consideration,  why  may  he  not  purchase  in  trust  for  their 
use  and  benefit?  The  principle  is  the  same  and  must  go  to  sus- 
tain the  one  as  well  as  the  other.  The  relationship  between 
father  and  child  is  a  sufficient  consideration  in  law,  if  any  were 
wanting,  to  support  a  purchase  of  real  estate  by  a  father  in  ihe 
name  of  the  child,  so  that  the  use  shall  enure  to  the  benefit  of 
the  latter,  and  no  trust  result  to  the  father,  as  would  be  the  case 
were  he  to  purchase  the  estate  in  the  name  of  a  stranger." 

If  such  were  the  legal  efiect  of  the  conveyance,  the  parol  evi- 
dence offered  to  show  that  a  life  estate  was  intended  to  be  vested 
in  the  trustee  for  his  own  benefit,  was  properly  rejected,  for  it 
would  have  been  contradictory  and  subversive  of  the  deed.  Parol 
evidence  is  admissible  to  establish  a  resulting  trust  in  real  estate, 
as  for  example,  to  show  that  a  conveyance  to  one  was  purchased 
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with  the  money  of  another,  but  as  between  father  and  son,  a 
resulting  trust  is  not  to  be  implied  from  such  eyidence,  and  there- 
fore it  was  properly  excluded.  Even  if  the  conveyance  had  been 
made  directly  to  the  children,  it  would  have  availed  the  father 
nothing  to  show  that  he  paid  the  purchase-money ;  but  taking  it 
to  himself,  upon  an  express  trust  for  them,  he  excluded  all  pos- 
sibility of  implying  a  trust  in  fietvor  of  himself.  It  was  a  con- 
current settlement  by  him  and  his  father  upon  his  children,  and 
it  must  be  left  as  it  was  fixed. 

But  it  is  said  the  defendant  must  turn  out  though  beneficially 
interested  in  the  land,  because  he  is  under  a  lease  from  the 
trustee.  This  would  be  so  if  it  were  not  for  the  concluding 
clause  of  the  lease  which  provides,  that  neither  party  is  to  have 
any  advantage  of  this  lease  so  far  as  the  ownership  of  the  land  is 
concerned,  but  as  to  that  they  are  to  stand  as  if  there  were  no 
lease.  This  action  involves  the  question  of  ^^ ownership"  and 
nothing  else,  and  the  principle  by  which  plaintiff  seeks  to  silence 
the  defendants'  assertion  of  ownership  is  that  by  which  a  landlord 
prevents  his  tenant  from  questioning  his  title.  In  just  such  a 
case  as  this  therefore  the  stipulation  was  that 'the  lease  should 
be  treated  as  no  lease.  It  was  an  awkward  way  of  taking  from 
the  lease  the  very  quality  which  the  plaintiff  wants  to  find  in  it, 
but  having  voluntarily  given  it  up,  it  is  unreasonable  that  he 
should  imagine  himself  to  possess  it  still. 

These  observations  sufficiently  answer  the  several  errors  as- 
signed. The  judgment  is  affirmed. 
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ACCOUNTS. — See  Exioutob  akd  Administbatob. 

Where  ftn  administrator'8  account  is  referred  to  an  auditor,  who  hears 
the  parties  and  makes  a  report  which  is  confirmed  by  the  court,  the 
parties  are  not  entitled  to  a  bill  of  review  under  the  Act  of  13th  of 
October,  1840.     ChmninghaxrCM  Appeal,  177. 

ACTION. 

Where  an  injury  is  occasioned  through  the  negligence  of  contractors, 
their  workmen  or  servants,  the  contractors  are  responsible ;  and  no 
action  will  lie  against  the  individual  or  corporation  for  whom  the 
work  is  being  done.    Painter  v.  PitUburgh,  339. 

ACTION  ON  THE  CASE. 

An  action  on  the  case  will  lie  against  an  officer  who  disregards  the  pro- 
visions of  the  Act  of  April  9,  1849,  by  selling  personal  proper^ 
required  by  the  defendant  in  the  execution  to  be  appraised  and  set  off 
to  him.     VandreBSor  v.  King,  66. 

ACTS  OP  ASSEMBLY. 

1833,  April  8,  Distribution  of  Decedent's  Estates.  In  re  Cheu  EetaU,  130 ; 
OUmare  v.  Roitj  600. 

1834,  April  16,  Enforcing  Judgments  against  Counties  and  Townships. 
(Elricks  V.  Pititburgh,  93 ;  Dobbin  v.  Allegheny  County,  120 ;  Pollock  T. 
Latorence  County,  138 ;  Commonwealth  v.  Floyd,  342 ;  Larimer  v.  Pitt 
Township,  362;  Evane  v.  Pittsburgh,  406;  Loute  v.  Allegheny  County, 
411 ;  Mitchell  v.  The  Commissioners,  417  ;  Commonwealth  v.  Fhyd,  422. 

1836,  June  16,  {  48,  Execution  Attachment.    Shriver  v.  Harbaugh,  109. 
1836,  June  16,  {  63,  Sheriffs'  Sales  of  Real  Estate.    In  rt  WaUaet^s  JSstaUf 

146. 
1840,  October  13,  Bill  of  Review.     Cunningham^s  Appeal,  177. 

1848,  April  11,  Married  Women.    Dotro  v.  Dotro,  261. 

1849,  February  19,  {11,  General  Railroad  Law.  PeOtion  of  C.  j*  P. 
Railroad  Company,  348. 

1849,  April  9,  Exemption  Law.    Fisher  t.  Hughes,  272. 
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1850,  April  16,  General  Banking  Law.  Commonw$aWk  r.  Bank  of  Om- 
meree,  248 ;  Id,  322. 

1852,  April  23,  Poor  Law  for  Allegheny  conntj.  ZHredon  of  ike  Poor  y. 
Davit,  36. 

1853,  Jalj  9,  Aathorliing  Ballroad  Sabseriptions.  Adtmu  r.  Ltfwrenee 
CVwuy,  60. 

1855,  April  18,  Poor  Law  for  Allegheny  oonntj.    Ibid, 

1860,  ICarch  30,  Criminal  Procedure.  CommonmeaUk  y.  MeOomuU,  210 ; 
OommonweaUk  y.  Bud,  470 ;  CommonweaUk  t.  Cart,  495. 

1861,  ICaj  16,  Brokers  and  Priyate  Bankers.    Commonweaitk  y.  ffeiaer,  545. 

1861,  Maj  21,  SUj  of  Bxecntion.  Bunuid^i  Case,  254;  Tkateker  y.  JMdb- 
uuon,  268. 

1864,  April  28,  Bonnties  to  Yolnnteers.  Ednumdton  y.  Bekool  Dtreetort, 
528. 

ACTS  OP  C0KQRB8S. 

1793,  March  2,  Equity  Practice.    BradUy  y.  Bud,  519. 
1841,  — ^.—  — ,  Bankrapt  Law :  <*  contemplation  of  bankmptcj."    lAm^ 
er^an  y.  FenUm,  115. 

1862,  Febraary  13,  BnlistmenU.  Tamer' t  Caee,  370;  Headerwm'e  Oaee, 
440. 

1862,  Febmarj  25,  Legal  Tender.    Crodter  y.  Wofford,  453. 

1863,  March  3,  Conscription  Act.     United  Statet  y.  WiU,  467. 

1863,  Jnlj  17,  Connterfeiting  Carrenejr.  United  States  y.  Mononffokela 
Bridge  Con^^anjf,  475. 

1864,  Jane  30,  SUmp  Act.     Vo^kt  J*  Co.  y.  MeKain,  522. 

ADMINISTRATOB See  Ezscutor  ahd  Aoxinistrator. 

ADMIRALTY. 

1.  A  mortgage  apon  a  yessel  recorded  under  the  Act  of  July,  1850,  in  the 
distribution  of  the  fund  arising  from  the  sale  of  the  mortgaged  yessel, 
must  be  postponed  to  the  liens  for  supplies  and  repairs,  under  the  Acts 
of  Pennsylyania  for  the  attachment  of  yessels,  eyen  though  the  indebted- 
ness for  the  supplies  or  repairs  may  haye  accrued  subsequent  to  the 
recording  of  the  mortgage.    Skrodee  y.  Tke  Collier,  304. 

2.  A  mechanic  haying  a  lien  upon  a  yessel,  who  receiyes  a  note  for  the 
same,  cannot  institute  proceedings  against  such  yessel  until  the  ma- 
turity of  the  note,  but  may  interyene,  notwithstanding  the  note  may 
not  be  due,  and  be  paid  out  of  a  fund  where  the  proceedings  haye  been 
instituted  by  other  parties.    Ibid. 

3.  Under  the  PennsyWania  Attachment  Act  of  1858,  the  acceptance  of 
notes  or  other  securities  for  an  existing  demand,  which  would  entitle 
the  party  to  a  lien  upon  a  yessel,  is  to  be  regarded  as  a  collateral  mat- 
ter, which  can  in  no  way  work  a  satisfaction  or  extinguishment  of  the 
lien  within  the  two  years  giyen  by  the  act,  until  the  indebtedness 
represented  by  such  notes,  kc,  be  fully  paid.    Ibid. 
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4.  Hence  the  fact  that  the  note-taker  includes  an  indebtedness  against 
another  yessel,  not  embraced  in  the  libel,  will  not  preyent  a  recoTcry 
upon  the  original  demand,  so  long  as  the  note  remains  in  the  hands  of 
the  lien  creditor.  Neither  would  the  (act  that  the  mechanic  had  en- 
dorsed a  new  note,  which  the  owner  of  the  Tessel  had  negotiated,  and 
with  the  proceeds  lifted  the  original  note  giyen  to  the  former  for  his 
demand,  and  that  thos  the  original  note  had  passed  into  the  hands  of 
the  owner  and  maker.    Skrodu  t.  The  CoUUr,  304. 

5.  A  mechanic  may  proceed  npon  his  original  lien,  eyen  though  he  may 
have  taken  a  note  and  receipted  his  original  bill,  if  it  be  not  shown 
that  there  was  a  contract  to  take  the  less  security  and  release  the 
better.    Ibid, 

€.  The  assignee  of  a  boat  note  may,  without  losing  his  lien  under  the 
act,  renew  his  note  held  by  him,  and  pass  the  original  to  the  maker. 
Ibid. 

7.  It  is  sufficient  eyidence  that  the  articles  were  necessary  under  this  act, 
to  show  that  the  articles,  &c.,  for  which  a  lien  is  claimed,  were  ordered 
and  furnished,  and  that  from  their  nature  they  seem  to  be  necessary. 
Ibid. 

8.  To  maintain  a  lien  for  insurance,  the  insurer  must  hold  a  note  or  other 
acknowledgment  of  indebtedness,  giyen  for  the  premium  of  such  in- 
surance, totally  disconnected  from  all  other  transactions  between  the 
parties,  whether  insurance  of  other  boats  or  articles  or  otherwise.  Ibid. 

9.  The  lien  for  supplies  will  not  follow  portions  of  a  yessel  which  may 
haye  been  used  in  the  construction  of  a  new  yessel.    Ibid. 

10.  Ko  attorney's  fee  can  be  paid  to  interyenors  under  this  act,  but  one 
attorney  fee  being  allowable  in  a  case ;  and  the  fees  of  sheriff  in  such 
cases  cannot  exceed  one  dollar  for  each  person  seryed.    Ibid. 

11.  A  sheriff's  sale  of  a  steamboat  does  not  discharge  the  lien  of  sailors' 
wages.    JifCfinnu  y.  The  Grand  Turk^  326. 

12.  Otherwise,  if  the  wages  are  due  to  the  owner  of  the  boat.    Ibid. 

13.  A  father  may  maintain  an  action  in  admiralty  for  the  wages  of  his 
minor  children,  but  it  is  a  right  which  may  be  renounced  or  forfeited. 
Ibid. 

14.  He  may  renounce  it  by  yoluntarily  allowing  his  child  to  haye  the 
exclusiye  use  of  the  fruits  of  his  own  industry,  or  he  may  forfeit  his 
right  by  neglecting  to  perform  those  duties  which  are  the  foundation 
of  that  right.    Ibid. 

15.  A  watchman,  not  during  the  nayigation  of  the  yessel,  nor  when  she 
had  cargo  on  board,  but  exclusiyely  in  a  home  port,  at  the  marine 
railway,  and  when  she  was  laid  up  for  repairs,  has  no  lien  for  his 
wages.    Ibid. 

16.  This  is  not  maritime  senrice.  It  is  the  work  of  a  landsman  rather 
than  a  sailor.  It  is  completed  before  the  yoyage  is  begun  or  after  it  is 
ended.  It  is,  therefore,  not  a  maritime  contract  which  can  be  enforced 
in  a  court  of  admiralty.    Ibid. 
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17.  Partnenhip  accoontt  eannot  be  settled  in  a  court  of  admiralty. 
United  Staiei  ▼.  The  leaae  Bammed^  358. 

18.  Nor  in  a  case  of  forfettare,  can  a  claim  for  alleged  balances  dne  bj  a 
part  owner  or  co-partner,  be  entertained.    Ibid. 

19.  The  sentence  of  confiscation,  if  rendered,  rises  superior  to  all  liens 
and  equities.    Ihid. 

10.  The  rebellions  states  of  the  Union  are  public  enemies,  and  no  claim 
of  a  citizen  or  snbjeet  of  an  enemy's  country,  can  be  received.    Ihid. 

21.  Erery  resident  of  a  hostile  place  or  country,  is  regarded,  in  such 
court,  as  a  citisen  or  subject.    Ibid. 

33.  His  property,  when  libelled  at  the  suit  of  the  goremment,  is  con- 
demned, without  his  being  heard,  as  that  of  an  enemy.    Ibid. 

23.  After  seisure  by  the  sunreyor  or  collector  of  a  port  of  the  United 
States,  a  libel  is  filed  to  declare  the  forfeiture.  UmUd  Statu  t.  Tk» 
AUegkeny,  437. 

34.  A  claimant  who  is  an  inhabitant  of  an  insurrectionary  state,  takes 
his  status  fW>m  such  state.    Ibid. 

25.  Whether  his  capital  be  great  or  small,  it  contributes  to  swell  the 
means  of  resistance,  and  is  liable  to  confiscation.    Ibid. 

26.  Eren  his  loyalty  will  not  protect  him,  because  being  an  Integral  part 
of  a  state  in  rebellion,  he  is  treated  as  a  public  enemy.    Ibid. 

27.  New  Orleans  (the  residence  of  claimant)  having  elected  members  of 
Congress,  the  government  of  the  state  of  Louisiana  being  yet  under 
the  control  of  the  insurgents,  the  position  of  the  claimant  is  not 
changed.    Ibid. 

28.  The  persons  "exercising  the  functions  of  government"  there,  not 
having  disclaimed  the  acts  of  the  insurgents,  or  suppressed  the  insur- 
rection, the  laws  of  the  United  States  have  not  yet  been  ftiUy  vindicated. 
Ibid, 

29.  A  vessel  owned  in  whole  or  in  part  by  a  resident  of  New  Orleans, 
found  in  any  other  port  of  the  United  States,  is  subject  to  condemna- 
tion.   Ibid. 

30.  The  first  section  of  the  Act  of  Congress  of  30th  of  August,  1852, 
which  provides  that  steam  vessels  carrying  passengers,  if  navigated 
without  complying  with  the  terms  of  this  act,  shall  be  subject  to  a  cer- 
tain penalty,  viz :  a  fine  of  $500,  has  reference  only  to  those  provisions 
of  the  act  which  prescribe  what  is  necessary  in  order  to  obtain  a 
license  to  carry  passengers.     United  States  V.  The  Setencef  446. 

31.  Offences  committed  against  the  other  provisions  of  the  act,  and  which 
occur  after  the  vessel  is  fitted  out  and  licensed,  are  not  punishable 
under  the  first  section,  but  have  each  a  special  penalty  provided  for 
them.    Ibid. 

32.  Therefore,  a  vessel  duly  licensed  after  compliance  with  the  prelimi- 
nary requisites,  if  subsequently  navigated  without  having  on  board  "  a 
competent  number  of  pilots,''  is  not  subject  therefor,  to  the  penalty  of 
the  first  section  aforesaid.    Ibid, 
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Adultery,  bj  the  law  of  Pennsylvania,  will  not  jsatifj  homicide.  Com- 
monwealth  t.  Moorty  602. 

ADYERTISEMENT.— See  Notiob;  SHimirr'B  Sau. 

AFFIDAVIT  OF  CLAIM. 

Judgment  will  not  be  entered  "  for  want  of  snffi  clent  affidayit  of  defence/ 
where  the  affidavit  of  claim  is  not  in  substantial  compliance  with  the 
rule  of  court.     Oarrard  y.  Allegheny  County ^  338. 

AFFIDAVIT  OF  DEFENCE. 

1.  In  his  affidavit  of  defence,  the  defendant  must  state  "  fully  and  par- 
ticularly" the  nature  and  amount  of  his  set-off.    Adaau  y.  WMUf  21. 

2.  Judgment  will  not  be  entered  "  for  want  of  a  sufficient  affidavit  of  de- 
fence/' where  the  affidavit  of  claim  is  not  in  substantial  compliance 
with  the  rule  of  court.     Garrard  v.  Allegheny  County ^  338. 

3.  By  the  8th  section  of  the  Act  of  21st  April,  1858  (Pamph.  L.  387), 
municipal  corporations  are  relieved  from  the  necessity  in  any  case  of 
filing  an  affidavit  of  defence.    Ibid, 

AGENCY. 

1.  An  agent's  liability  to  his  principal  for  negligence,  by  which  a  third 
person  has  been  injured,  is  only  contingent,  while  it  is  direct  and  certain 
to  the  party  injured.    Dodge  v.  Bache,  487. 

2.  An  action  against  the  principal  by  the  party  iig'ured  Is  res  inter  aliot 
acta  as  to  the  agent,  and  the  record  is  not  admissible  in  evidence 
against  him,  except  as  to  the  amount  of  damages.    Ibid. 

3.  Therefore,  the  rule  that  excludes  an  agent  from  testifying  for  his 
principal  in  such  an  action,  is  not  founded  in  clear  reason,  and  should 
not  be  extended ;  and  his  testimony  should  not  be  rejected,  except 
upon  the  quantum  of  damages,  unless  his  liability  over  has  been 
clearly  proved.    Ibid. 

AMENDMENT.--See  Subpbisi. 

APPEAL.— See  Ebbob  and  Appial. 

1.  A  justice  of  the  peace  is  not  liable  in  an  action  for  damages  for  re- 
fusing an  appeal  when  the.  party  demanding  was  entitled  to  it.  Bogart 
V.  Inkj  332. 

2.  The  principle  of  the  law  seems  to  be,  that  whenever  the  law  require! 
the  officer  to  decide  upon  the  evidence,  whether  an  act  is  to  be  done  or 
not,  if  he  considers  the  subject  and  mistakingly  decides  wrong,  no 
action  can  be  sustained.    Ibid. 

APPRAISEMENT. 

The  court  will  set  aside  an  appraisal  made  under  the  Act  of  9th  April, 
1849,  when  it  is  manifest  there  is  a  great  inadequacy  of  price.    Meher 
V.  Hughety  272. 
YOL,  II.— 36 
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ARREST.— See  Peitilioi. 

ARSON.— See  Geivutal  Law,  1,  3,  3,  4. 

ASSESSICENT.— See  Taxis. 

ASSIGNMENT. 

An  asfligament  to  a  trastee  for  the  benefit  of  a  part  of  the  asaignee's  cred- 
itors must  be  recorded.    Murphy* 9  Auignmtni^  271. 

ATTACHMENT  IN  EXECUTION.— See  Exbcvtiov  Attachmutt. 

ATTORNEY-AT-LAW. 

1.  The  principles  of  comitf  and  reciprocity  recognised  in  admitting 
attorneys  on  certificates  from  other  states  are  applicable  only  to  citi- 
sens  of  other  states,  and  not  to  oar  own  citisens.  Brown,  In  re  rule 
on,  162. 

2.  Eyen  a  citizen  of  another  state  cannot  claim  admission  here  as  a  mat- 
ter of  right,  on  faith  of  his  certificate]  he  can  ask  it  only  as  a  matter 
of  grace.    Ihid, 

3.  Our  courts  have  the  right,  and  it  is  their  duty  under  the  Act  of  1834, 
to  require  that  the  applicant  from  another  state  be  "  learned  in  the 
law,"  as  if  he  were  a  citisen  of  our  own  state.    Ibid, 

4.  When  an  attorney  has  been  admitted  under  a  misapprehension  of  fkcta, 
which  if  known  to  the  court  would  hare  prerented  his  admission,  the 
court  will  rectiQr  the  mistake,  when  duly  mored  thereto,  by  striking  his 
name  from  the  roll.    Ibid. 

AUDIT.— See  Bill  or  Ritibw. 

BAIL. — See  Riqookibavoi. 

In  Pennsylrania  a  prisoner  charged  with  a  capital  offence,  has  a  consti- 
tutional right,  even  after  indictment  found,  to  be  admitted  to  bail, 
where  the  evidence  produced  on  the  hearing  satisfies  thejudgre  to  whom 
the  application  is  made  that  the  offence  is  not  capital.  CommonweaUk 
V.  LemUy,  362. 

BANKERS  AND  BROKERS. 

The  1st  section  of  the  Act  of  16th  May,  1861,  tAzing  the  business  of 
brokers  and  private  bankers,  imposes  the  three  per  cent,  tax,  not  upon 
their  gross  receipts,  but  only  upon  the  net  profits  of  their  business. 
CommonwealCh  v.  ffeiter,  545. 

BANKRUPTCr. 

1.  Contemplation  of  insolvency  is  not  a** contemplation  of  bankruptcy" 
within  the  meaning  of  the  Act  of  Congress  of  1841.  Loner^an  v.  Fen- 
Ion,  116. 

2.  A  Judgment  creditor  must  have  notice  of  a  prior  act  of  bankruptcy,  or 
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of  the  intention  of  the  bankrupt  to  take  the  benefit  of  the  act,  before 
his  judgment  can  be  assailed.    Lonergan  t.  Fenlofiy  115. 

3.  The  validity  of  the  judgment  cannot  be  called  in  question  in  a  col- 
lateral proceeding.    Ibid. 

4.  After  a  lapse  of  sixteen  years  from  the  date  of  the  judicial  sale  under 
the  judgment,  a  chancellor  will  not  decree  that  it  shall  be  set  aside  at 
the  instance  of  the  vendee  of  the  assignee  in  bankruptcy.    Ihid, 

BANKS. 

1.  The  2'7th  section  of  the  General  Banking  Law  of  Pennsylvania  of  16th 
April,  1850,  is  technically  a  penal  statute,  and  is  to  be  strictly  con- 
strued.    Commonwealth  v.  Bank  of  Commereey  248. 

2.  To  authorise  the  court  or  a  judge  to  decree  an  assignment  by  the 
directors  of  a  bank,  under  the  27th  section  of  the  Act  of  16th  April, 
1850,  it  must  appear  that  the  financial  officer  of  the  bank  not  only 
refused  to  pay  its  notes  or  certificates  in  gold  or  silver,  on  demand, 
but  that  he  also  wilfully  refused  to  endorse  on  them  the  day  and  year 
when  they  were  presented  for  payment,  or  refused  to  give  a  certificate 
for  money  deposited  in  the  bank.    Ibid, 

3.  Where  the  proper  officers  of  a  bank  absent  themselves,  and  demand  is 
made,  during  business  hours,  for  payment  of  its  bills  in  specie,  and 
refused  by  the  person  in  charge,  not  an  officer,  his  offer  to  endorse  the 
demand  and  refusal  on  the  bills  is  not  sufficient  in  law,  and  would  not 
bind  the  bank,  and  the  holder  is  not  deprived  of  his  remedy,  under  the 
Act  of  16th  April,  1850,  by  refusing  to  allow  such  endorsement.  Com- 
monweaUh  v.  Bank  of  Commerce^  322. 

4.  Under  such  circumstances,  on  complaint  of  the  creditor,  it  will  be 
held  that  there  was  a  demand  made  on  the  bank  for  the  redemption  of 
its  bills,  which  was  refused,  and  that  there  was  a  wilfVil  evasion  to 
endorse  the  bills  thus  presented  for  redemption,  and  that  the  bank 
should  go  into  liquidation.    Ibid, 

BILLS  AND  NOTES.— See  Notbs  and  Bills. 

BILL  OF  LADING. 

1.  The  owners  of  a  steamboat  are  liable,  as  common  carriers,  for  the  loss 
of  freight  occasioned  by  collision  with  another  boat,  even  though  it 
occur  without  default  on  the  part  of  the  owners  or  those  navigating 
the  carrier  boat    Hayet  v.  Kennedy ^  262. 

2.  But  where  the  bill  of  lading  contracts  to  deliver  safely,  "  the  unavoid- 
able dangers  of  the  river  navigation  excepted,"  and  loss  by  collision 
occurs  without  default  of  the  carrier  boat,  the  loss  is  within  the  ex- 
ception, and  the  owners  of  the  boat  are  not  liable,  even  though  the  col- 
lision was  occasioned  by  the  negligence  of  those  navigating  the  other 
boat.    Ibid, 

3.  The  phrases  "  perils  of  the  sea,"  <<  dangers  of  the  river,''  and  "  dangers 
of  the  river  navigation,"  discussed.    Ibid. 
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4.  A  bill  of  lading  is  a  contract  which  mast  be  constrned  by  the  coart 
like  an  J  other  written  contract,  according  to  its  true  meaning.  Imouoo 
OH  Cq.  t.  PenmtplPMma  Railroad  Co»,  477. 
^  5.  Common  carriers  maj  limit  their  liabilities  bjr  special  agreement. 
Ihid. 

BILL  OP  RBYIBW. 

1.  Where  an  administrator's  accoant  is  referred  to  an  auditor,  who  hears 
the  parties  and  makes  a  report  which  is  confirmed  by  the  court,  the 
parties  are  not  entitled  to  a  bill  of  reriew  under  the  Act  of  the  13th  of 
October,  1840.     Cutminffham^t  Appeal,  177. 

2.  Where  an  administrator,  in  accordance  with  the  decree  of  Orphans' 
Court,  makes  distribution  of  the  decedent's  personal  estate,  the  settle- 
ment thus  made  can  only  be  disturbed  by  a  bill  of  reylew  within  fire 
years.    Hendriekson's  Estate,  360. 

3.  After  that  time,  an  Act  of  Assembly  passed,  ordering  the  court  to  re- 
Tiew  its  decree  of  distribution,  is  an  attempt  to  yiolate  priyate  rights 
judicially  settled,  and  to  override  the  judicial  power  of  the  Common- 
wealth, and  is,  therefore,  unconstitutional  and  void.     Ibid. 

BONDS.— See  Railboao  Subscbiptiovb  ]  Railsoad  Bovds. 

BOUNTIES. 

The  Act  of  Assembly  of  April  28,  1861,  permitting  the  issue  of  bonds  b^ 
certain  officers  of  the  counties,  townships,  wards,  &c.,  throughout  the 
state,  for  the  purpose  of  securing  bounties  to  volunteers,  and  prescrib- 
ing the  mode  of  such  issue,  is  not  unconstitutional.  Edmundton  t. 
School  IHrectore  of  EUMabeth,  628. 

BROKERS.— See  Bavksbs  avd  Bbokibs;  Tazbs. 

CARRIER.— See  Commob  Cabbibb. 

CASE. 

An  action  on  the  case  will  lie  against  an  officer  who  disregards  the  pro- 
visions of  the  Act  of  April  9,  1849,  by  selling  personal  property  re- 
quired by  the  defendant  in  the  execution  to  be  appraised  and  set  off  to 
him.     Vandreetor  v.  Kinsif  56. 

CASES  CONSIDERED.— See  Tabli  or  Casis  Cobsidibbd. 

CHARGE  ON  LAND. 

The  acceptance  by  an  heir  of  a  portion  of  a  decedent's  estate,  charged 
with  the  payment  of  the  interest  on  the  one-third  of  its  valuation  to 
the  widow  for  life,  creates  a  personal  liability  on  the  part  of  the  heir 
for  its  payment.    Pennsylvania  Annmty  Company  v.  Vantyckel,  635. 
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CITIES. — See  Gountiss  and  Townships,  1 ;  Pbactioi,  12-20. 

1.  In  conformity  with  the  decision  of  the  Supreme  Gonrt  of  Pennsjl- 
Tania,  the  Act  of  Assembly  of  Pennsylyania  of  15th  April,  1834,  which 
provides  a  mode  for  enforcing  the  payment  of  judgments  against  coun- 
ties and  townships,  will,  in  this  court,  be  applied  to  cities  also. 
Hvant  T.  PUtthurffh,  406. 

2.  The  construction  by  the  state  Supreme  Court  of  their  own  peculiar 
statutes  is  conclusive  in  this  court.    Ibid. 

3.  The  annual  estimate  by  county  commissioners  as  to  the  fttnds  needed 
for  the  coming  year,  whether  right  or  wrong,  is  not  an  "  appropria- 
tion "  of  them  to  pay  any  particular  debt  due  by  the  county ;  conse- 
quently, the  judgment  of  the  court  is  the  first  appropriation  and  should 
have  precedence:  Pollock  «.  Lawrence  County  {ny^ra,  p.  137),  re- 
affirmed.   Ibid, 

4.  To  enforce  execution  against  the  city,  if  there  be  no  unappropriated 
Ainds  in  the  treasury  or  none  appropriated  to  the  payment  of  the  judg- 
ment in  the  case,  the  mandatory  process  should  issue  to  the  city  coun- 
cils, as  the  legislative  power,  and  the  mayor  and  controller,  the  proper 
executive  officers,  whose  duty  it  is  to  *^  cause  the  money  to  be  paid,'' 
and  who  only  have  the  power.    Ibid, 

5.  If,  after  a  due  performance  of  their  several  duties,  the  treasurer,  who 
is  their  officer  and  servant,  should  refuse  to  perform  any  duty  imposed 
on  him,  or  attempt,  by  ingenious  devices,  to  evade  the  performance  of 
it,  he  may  be  treated  as  for  a  contempt  by  serving  the  proper  process 
upon  him  for  the  purpose.    Ibid. 

COMMERCIAL  PAPER.— See  Notbb  and  Bills. 

COMMON  CARRIERS. 

1.  The  owners  of  a  steamboat  are  liable,  as  common  carriers,  for  the  loss 
of  freight  occasioned  by  collision  with  another  boat,  even  through  it 
occur  without  default  on  the  part  of  the  owners  or  those  navigating 
the  carrier  boat,    ffayes  v.  Kennedy ,  262. 

2.  Where  the  bill  of  lading  contracts  to  deliver  safely,  "  the  unavoidable 
dangers  of  the  river  navigation  excepted,'*  and  loss  by  collision  occurs 
without  default  of  the  carrier  boat,  the  loss  is  within  the  exception, 
and  the  owners  of  the  boat  are  not  liable,  even  though  the  collision 
was  occasioned  by  the  negligence  of  those  navigating  the  other  boat. 
Ibid. 

3.  The  phrases  "perils  of  the  sea,"  "dangers  of  the  river,"  and  "dangers 
of  the  river  navigation,"  discussed.    Ibid. 

4.  A  bill  of  lading  is  a  contract  which  must  be  construed  by  the  court 
like  any  other  written  contract,  according  to  its  true  meaning.  Lu- 
eeeco  Oil  Company  v.  Pennsylvania  Railroad  Company ,  477. 

5.  Common  carriers  may  limit  their  liabilities  by  special  agreement. 
Ibid. 

6.  Wliere  a  car  containing  oil  was  thrown  from  the  track  through  the 
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breakiag  of  an  axle,  and  while  remaining  where  it  was  left  after  the 
accidenti  two  men  came  along,  and  out  of  carioaitj  drew  a  match  across 
the  car  to  test  whether  the  freight  was  oil  or  whiskey,  and  the  oil 
ignited  and  an  explosion  occarred,  hj  which  the  oil  was  destroyed,  it 
was  held  that  although  the  accident  arose  f^om  a  crack  in  the  axle 
which  it  was  **  impracticable  "  to  discover,  if  the  agent  of  the  company 
who  had  tested  the  axle  had  nsed  reasonable  care  under  the  circum- 
stances, and  otherwise  reasonable  care  had  been  used,  the  plaintiff  was 
not  entitled  to  recoyer.  Luee^eo  OH  Company  t.  Pfnntjfhama  RaUroad 
Company  f  477. 

7.  Where  the  car  containing  the  oil  had  remained  standing  where  left 
after  the  accident,  for  some  time,  and  was  destroyed  as  stated  abore, 
if  reasonable  care  under  the  circumstances  had  been  used  in  the  pre- 
serration  of  the  oil,  the  plaintiff  was  not  entitled  to  recover.    Ibid. 

8.  The  measure  of  damages  for  oil  lost  by  neglect  of  carriers  is  the  value 
at  the  nearest  practicable  market,  with  fk«ight  thereto  deducted  from, 
and  interest  added  to  the  net  value  firom  the  time  of  accident  to  the 
time  of  decision.    /W. 

CONFLICT  OP  LAWS.— See  Divonoi,  I. 

CONSCRIPTION  ACT. 

1.  The  Act  of  Congress  of  the  3d  March,  1863,  commonly  called  the 
<<  ConscriptioB  Act,"  construed.     United  Stain  v.  FiU,  467. 

2.  There  is  no  penalty  provided  for  resisting  the  enrolment.    Ibid, 

3.  The  25th  section,  imposing  a  penalty,  has  reference  to  the  draft,  and 
the  draft  alone.    Ihid. 

4.  It  can  bear  no  other  grammatical  construction,  and  that  is  its  fkir 
legal  interpretation.    Ibid, 

CONSIDERATION.— See  Notib  akd  Bills,  1. 

CONSTITUTIONAL  LAW.— See  Cobpobatioks;  Emiiiixt  Domazx;  Lboisla- 
Tivi  Powxb;  L10A.L  Tixdib;  Conscbiptiov  Act. 

1.  An  Act  of  Assembly,  passed  since  the  adoption  of  the  amended  Con-' 
stitution,  revising  an  act  passed  previously  thereto,  which  had  expired 
by  limitation,  must  be  construed  in  subordination  to  its  requirements, 
in  the  same  way  as  if  the  original  act  had  never  been  passed.  Wation 
V.  Pitttburgh  and  ConnelUvilU  Railroad  Company j  99. 

2.  A  provision  in  the  charter  of  a  railroad  company,  organised  under 
Act  of  Assembly  passed  since  the  adoption  of  the  amended  constita- 
tion,  which  authorises  the  company,  upon  tender  simply  of  the  dam- 
ages awarded  by  viewers,  to  entej  upon  and  appropriate  land  and 
materials  for  the  construction  of  their  road,  without  awaiting  the  issue 
of  an  appeal  taken  by  the  land  owner,  is  clearly  unconstitutional. 
Ihid, 

3.  Where  an  administrator,  in  accordance  with  the  decree  of  the  Orphans' 
Court,  makes  distribution  of  the  decedent's  personal  estate,  the  settle- 
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ment  thus  made  can  onlj  be  disturbed  by  a  bill  of  review  within  five 
years,  ffendriekton^t  Estate,  360. 
4.  After  that  time  an  Act  of  Assembly  passed  ordering  the  court  to  re- 
view its  decree  of  distribution,  is  an  attempt  to  violate  private  rights 
judicially  settled,  and  to  overrule  the  judicial  power  of  the  Common- 
wealth, and  is  therefore  unconstitutional  and  void.    Ibid. 

CONSTRUCTION. 

1.  An  Act  of  Assembly,  passed  since  the  adoption  of  the  amended  con- 
stitution, revising  an  act  passed  previously  thereto,  which  had  expired 
by  limitation,  must  be  construed  in  subordination  to  its  requirements, 
in  the  same  way  as  if  the  original  act  had  never  been  passed.  WaUan 
V.  PitUburgh  and  CofineUiviUe  Railroad  Company^  99. 

2.  A  provision  in  the  charter  of  a  railroad  company,  organized  under 
Act  of  Assembly  passed  since  the  adoption  of  the  amended  constitu- 
tion, which  authorizes  the  company,  upon  tender  simply  of  the  dam- 
ages awarded  by  viewers,  to  enter  upon  and  appropriate  land  and 
materials  for  the  construction  of  their  road,  without  awaiting  the  issue 
of  an  appeal  taken  by  the  landowner,  is  clearly  unconstitutional. 
Ibid. 

CONTINUANCE. 

Where  on  trial,  plaintiff  at  bar  amends  his  declaration  in  matter  of  sub- 
stance to  which  defendant  alleging  surprise,  refuses  to  plead  or  demur, 
but  moves  for  a  continuance,  it  is  the  duty  of  the  court  to  grant  the 
motion.    PitUburgh  and  SteubenviUe  Bailroad  Co.  v.  Clarke  48. 

CONTRACT.— See  Ikbubamoi,  1,  2,  3. 

1.  Where  a  lessee,  under  his  authority  to  bore  salt  wens,l)rings  oil  to  the 
surface,  the  oil  belongs  to  the  owner  of  the  soil.    Peterson  v.  Keir,  191  • 

2.  The  lessee  is  not  bound  to  collect  and  keep  the  oil  for  the  owner ;  he 
may  let  it  run  to  waste ;  but  if  he  does  collect  it  and  appropriate  it  for 
his  own  benefit,  he  is  liable  therefor,  and  trover  will  lie  to  recover 
its  value.    Ibid. 

3.  Considerations,  valuable  and  good,  defined  and  distinguished.  WUton 
V.  WiUon's  Admr.y  201. 

4.  A  good  consideration,  viz :  of  natural  love  and  effection,  is  not  suffi- 
cient to  support  an  executory  contract,  as  between  the  parties,  or  other 
volunteers  claiming  under  them,  either  at  law  or  in  equity.    Ibid. 

5.  The  seal  upon  a  note  imports  consideration,  and  the  words  "  value 
received  "  aver  the  consideration  pecuniary,  but  this  only  goes  to  shift 
the  burthen  of  proof  ft'om  the  plaintiff  to  the  defendant,  who  may 
show  that  no  such  consideration  passed  between  the  parties.    Ibid. 

6.  Where  defendant  contracted  to  give  plaintiff  a  railroad  truck  and  a 
horse  in  exchange  for  a  patent  right  assigned  by  plaintiff,  but  fisUled 
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from  want  of  title  to  delirer  the  track,  the  plaintiff  cannot  recover 
under  a  connt  for  money  had  and  receired.    PrmU  ▼.  IVtmieky  289. 
Y.  The  plaintiff  shoold  file  a  ipeoial  coQnt,  averring  the  exchange  agreed 
on,  the  fiulnre  of  title  to  the  track,  ita  taloe,  and  notice  to  defendant. 

8.  In  order  that  property  giten  and  reeeired  as  money  may  be  recovered 
as  money,  the  agreement  to  treat  it  as  such  most  be  clear.    IhitL 

6.  Where  a  widow  and  her  minor  children  render  service  to  another, 
npon  his  promise  to  her  to  pay  her  for  her  own  and  the  children's  ser- 
vices, she  is  entitled  to  recover  for  their  services,  as  well  as  for  her 
own.  Her  right  to  recover  is  based  on  the  privity  of  contract  and  the 
express  promise,  for  which  there  was  a  snileieat  consideration. 
ManiM's  ExtaOor  v.  Stinim'»  Bx^emtar,  294. 

10.  Where  one  purchases  real  estate  by  articles  of  agreement  made  with 
a  husband  only,  in  which  is  a  covenant  for  a  title  clear  of  encum- 
brance, and  the  vendor's  wife  refuses  to  execute  the  conveyance,  the 
purchaser  may  refuse  to  take  the  land,  and  bring  his  action  on  the 
covenant.  But  if  by  promise  of  a  consideration  he  indoces  the  wife  to 
Join  in  the  deed  he  is  liable  to  her  therefor.    Ma^^ffUf  v.  Metd^  389. 

CONTRACTORS. 

Where  an  injury  is  occasioned  through  the  negligence  of  contractors, 
their  workman  or  servants,  the  contractors  are  responsible ;  and  no 
action  will  lie  against  the  individual  or  corporation  for  whom  the 
work  is  being  done.    Pamier  v.  PUUhurgh^  339. 

CONVEY AXCE.— See  Diid. 

CORPORATION. — See  Muhioipal  Corpobatiov  ;  Railroad  Cobpobatioh. 

1.  The  principle  of  law  authorising  the  taking  of  private  property  for 
public  use,  upon  compensation  made  or  adequate  security  given,  oper- 
ates in  like  circumstances,  upon  the  property  of  corporations  with 
equal  force,^  as  upon  that  of  individuals.  CiiiMetu^  Patienfftr  Railway 
Companjfy  10. 

2.  The  grant  of  the  franchise  of  a  ferry,  bridge,  turnpike,  or  railway,  is 
not  in  its  nature  exclusive,  so  as  to  preclude  the  state  from  interfer- 
ing with  it  by  the  creation  of  another  similar  franchise  tending  mate- 
rially to  impair  its  value.  The  charter  is  not  a  contract  standing 
above  and  beyond  legislative  interference,  nor  a  grant  of  the  fee  simple 
in  the  soil,  but  a  mere  easement ;  and  the  legislature  has  full  power  to 
grant  as  many  more  easements,  on  the  same  territory,  as  public  conve- 
nience may  require,  always  making  indemnity  for  damage  done  to 
those  corporations  which  were  the  first  objects  of  its  bounty,  or  the 
recipients  of  antecedent  grants.    Ihii^ 

3.  The  legislature  has  no  authority  to  barter  away  its  essential  attribute 
of  sovereignty ;  and  each  legislature  should  assemble  with  the  same 
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measure  of  soTereign  power  which  was  held  by  its  predecessors.  Ciii-' 
2en^  Paasmffer  Railway  Company ^  10. 
4.  Where  an  injarj  is  occasioned  through  the  negligence  of  contractors, 
their  workmen  or  senrants,  the  contractors  are  responsible ;  and  no 
action  will  lie  against  the  individual  or  corporation  for  whom  the 
work  is  being  done.    Painter  t.  PitUhurgh^  339. 

COUNTIBS  AND  TOWNSHIPS.    See  P»aoti<w,  24-43. 

I.  The  remedy  for  enforcing  Judgments  against  counties  and  townships, 
proTided  by  the  Act  of  April  15th,  1834,  is  not  applicable  to  cities. 
Oelriehs  j*  Co.  t.  PUtthurgh,  93. 

3.  The  annual  estimate  of  the  probable  expenses  of  the  county  for  the 
ensuing  year,  required  by  law  to  be  made  by  the  commissioners,  is  not 
an  appropriation.    PoUoek  t.  Lawrmee  Co.,  137. 

3.  An  appropriation  is  to  set  apart  or  rote  a  sum  of  money  for  a  particu- 
lar object.    Ibid, 

4.  There  is  no  appropriation  of  any  part  of  the  common  fund,  until  the 
commissioners,  by  their  warrant  on  the  treasurer,  indicate  the  specific 
object  to  which  it  is  to  be  applied  or  set  apart.  It  is  then  severed 
from  th«  mass  and  "  appropriated,^'  and  not  before.    Ibid* 

5.  When  unfortunately  the  current  expenses  exceed  the  current  income, 
and  all  cannot  be  promptly  paid,  to  the  vigilant  must  be  given  the 
first  products  of  the  treasury.    IMd. 

6.  No  capricious  application  of  the  public  ftinds  by  the  commissioners, 
in  the  face  of  a  debt  solemnly  adjudicated,  and  after  notice  of  an  exe- 
cution commanding  its  payment,  will  be  permitted.    lUd, 

7.  The  execution  provided  by  the  Act  of  1834,  relative  to  counties,  oper- 
ates as  an  injunction  upon  the  commissioners,  restraining  them  from 
drawing  any  warrant,  or  making  any  payment  for  any  purpose  what- 
ever, until  the  judgment  is  satisfied.    Ibid. 

8.  The  jurisdiction  of  a  court  is  not  exhausted,  by  the  rendition  of  Us 
Judgment,  but  continues  until  the  judgment  shall  be  satisfied.    Ihid. 

9.  The  writ  authorized  by  the  Act  of  1834  is  not  the  prerogative  writ  of 
mandamut^  for  that  can  issue  without  a  judgment,  but  this  cannot.    Ihid» 

10.  Neither  is  it  an  original  proceeding  against  the  commissioners,  but  an 
execution  and  final  process  to  enforce  the  payment  of  a  judgment.  lUd, 

II.  There  can  be  no  just  ground  of  complaint,  when  the  courts  of  the 
United  States  adopt  the  process  of  the  courts  of  the  state.    Ihid, 

12.  A  refusal  to  obey  the  command  of  the  execution,  will  be  followed  by 
an  attachment  against  the  commissioners.    Ihid, 

13.  A  debt  due  to  the  Commonwealth  is  a  claim  of  the  highest  order, 
and  cannot  be  affected  either  by  the  Statute  of  Limitation  or  a  certifi- 
cate of  bankruptcy.  Her  privileges  in  this  respect,  are  all  such  as 
necessarily  result  from  the  prerogative  of  sovereignty.  Conanumvfealih 
ex  rel,  v.  JPtoydj  342. 

14.  The  treasurer  of  the  Western  Penitentiary  is  but  a  trustee  for  the 
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nie  of  the  Gommonwe«lth|  and  a  debt  due  bj  a  county  to  the  peniten- 
tiary for  maintaining  conricts  therein  ii  in  &ct  a  debt  dne  to  the  Com- 
monwealth herself;  and  although  a  onit  brought  therefor  be  in  the 
name  of  the  Penitentiary,  the  Commonwealth  ia  the  actnal  party  plain- 
tiff, and  entitled  to  insist  on  her  prerogatiTes.  Oowmumweaith  ex  rtL 
T.  Floyd,  342. 

15.  The  Act  of  Auembly  of  the  23d  April,  1829,  in  relation  to  the  Bast- 
em  and  Western  Penitentiaries,  distinguishes  claims  for  keeping  con- 
victs from  ordinary  claims  against  counties,  and  in  effect  appropriates 
the  necessary  amount  in  the  county  treasury  for  payment  of  such 
claims.    Ibid. 

16.  Therefore  it  is  the  duty  of  the  county  treasurer,  to  retain  sufficient 
fhnds  of  the  county  in  his  hands,  to  pay  a  warrant  fbr  such  claim  of 
the  penitentiary,  in  preference  to  paying  the  money  upon  a  writ  of 
special  fi.  fa,  for  an  ordinary  debt,  and  in  case  of  his  refusal  so  to  do 
a  mandamus  will  issue  against  him.    Ibid. 

17.  That  funds  necessary  to  defray  the  ordinary  and  current  expenses  of 
the  county,  should  not  be  withdrawn  from  the  treasury  by  mandamus 
executions,  is  supported  by  strong  reasons  as  well  as  authority.    Ibid. 

18.  It  may  well  be  questioned  whether  money,  leyied  as  our  county 
taxes  are,  for  the  express  purpose  of  the  defk'aying  certain  specified 
current  expenses  of  the  county,  can  be  treated  as  "  money  unappro- 
priated of  the  county,"  except  where  there  is  an  excess,  not  required 
for  the  payment  of  the  objects  included  in  the  estimate.    Ibid. 

19.  It  is  the  first  duty  of  township  superrisors  and  auditors  to  keep  the 
highways  in  good  repair,  and  to  administer  to  the  wants  of  the  needy 
poor.    Laritner  t.  Fitt  Towiuh^,  362. 

20.  If  the  township  be  indebted,  they  should  levy  an  amount  of  tax,  as 
far  as  allowed  by  law,  sufficient  to  enable  them  to  perform  their  duty 
and  to  discharge  their  indebtedness.    Ibid. 

21.  Where  they  have  leried  the  tax  up  to  the  legal  limit,  the  residue  only, 
after  appropriation  of  the  necessary  amount  for  the  roads  and  the  poor, 
is  applicable  to  payment  of  other  indebtedness.    Ibid. 

22.  Executions  against  the  township  are  liens  on  this  surplus  fund,  if 
there  be  any  in  the  order  in  which  they  are  issued  against  the  present 
officers ;  an  execution  or  order  against  the  former  officers  has  no  pri- 
ority. One  baring  such  order  should  keep  it  in  force  by  an  aliat  order 
to  the  incoming  officers.    Ibid. 

23.  Upon  serrice  of  a  mandamus  execution  upon  county  commissioners, 
as  prescribed  by  the  Act  of  Assembly  of  Pennsylvania  of  the  16th 
April,  1834,  it  is  their  duty 

a.  If  there  be  any  money  in  the  treasurer's  hands  unappropriated  by 
previous  orders,  to  cause  it  to  be  paid  to  the  party. 

b.  If  there  be  not  money  enough  in  the  treasury  to  satisfy  the  whole 
judgment,  to  pay  it  out  of  the  first  money  received. 

e.  If  the  taxes  of  the  current  year  are  Insufficient  to  pay  the  judg- 
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/  mente  and  other  expenses  of  the  conntj,  to  assess  and  collect  on 
the  next  year  a  sufficient  sum  for  this  purpose.  Loute  r,  AlU- 
ghenjf  County  ^  411. 

24.  The  judgment  of  the  court  it  an  appropriation  of  all  the  money  in 
the  treasury  not  already  drawn  or  appropriated  by  previous  county 
orders,  in  payment  of  preyious  demands  audited  and  allowed  by  the 
controller ;  and  also  of  the  first  money  thereafter  received  for  the  jase 
of  the  county.    Ibid, 

25.  The  commissioners  will  be  held  guilty  of  contempt,  should  they  seek 
to  evade  the  process  of  the  court  by  dividing  the  ftinds  to  be  collected 
by  taxes  and  appropriating  them  before  their  collection.    Ibid. 

26.  After  service  of  the  mandamus  execution,  the  treasurer  has  no 
authority  to  receive  county  orders  of  a  subsequent  date  in  payment  of 
taxes.    Ibid, 

27.  The  provision  of  the  Act  of  1st  of  January,  1862,  requiring  the  trea- 
surer of  Allegheny  county  to  receive  warrants  in  payment  of  taxes, 
was  no.,  intended  to  repeal  any  of  the  provisions  of  the  Act  of  April, 
1834 ;  nor  can  it  relieve  the  treasurer  from  the  proper  application  of 
the  county  funds  in  the  order  of  their  appropriation,  as  previously 
made.    Ibid, 

28.  It  can  have  no  retroactive  effect ;  nor  can  the  legislature  be  pre- 
sumed to  intend  to  aid  public  officers  in  an  astute  scheme  to  evade  the 
performance  of  their  official  duties.     Ibid, 

29.  The  court  will  not  grant  a  mandamus  to  compel  the  county  commis- 
sioners to  draw  orders  on  the  treasury,  where  the  unqualified  answer 
of  the  commissioners  remains  uncontradicted,  that  there  are  no  unap- 
propriated fUnds  in  the  treasury.    Mitchell  v.  Oommitnonerif  417. 

30.  Whether  mandatory  executions^  on  writs  of  special  fieri/adat  of  the 
United  States  Circuit  Court,  are  an  appropriation  of  all  the  moneys 
coming  into  the  treasury  of  the  coonty,  after  the  service  of  said  writs, 
until  the  same  are  fully  paid  and  satisfied,  or  whether  they  only 
appropriate  and  bind  the  excess  of  said  moneys  not  absolutely  needed 
and  required  to  defhiy  the  ordinary  and  current  expenses  of  the  county, 
not  decided.    Ibid. 

31.  Writs  of  execution  issued  by  the  United  States  Circuit  Court,  under 
the  6th  section  of  the  Act  of  15th  April,  1834  (adopted  as  a  rule  of 
practice  in  said  court),  and  served  upon  the  treasurer  of  Allegheny 
county,  neither  bind  the  money  of  the  county  in  his  hands  nor  restrain 
him  from  paying  it  out  to  any  person  demanding  the  same  on  a  proper 
warrant.     Commonwealth  ex,  rel.  Coon  v.  Flopdj  422. 

32.  The  only  mode  of  paying  demands  against  a  county  Is  by  warrants 
drawn  by  the  commissioners  on  the  treasurer.    Ibid. 

33.  Only  unappropriated  moneys  of  the  county  should  be  applied  by  the 
commissioners  to  the  payment  of  judgments  or  executions.    Ibid. 

34.  The  annual  estimate  by  the  commissioners  of  the  probable  expenses 
of  the  county  for  the  ensuing  year,  is  an  appropriation  of  the  money 
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which  mnj  be  collected  for  the  Bpeeiflc  purpose  for  which  it  was  leried 
and  collected.     CommonweaWk  tx  rd.  Coon  r.  Flojfd,  422. 

35.  Mandamiis  is  the  proper  remedy  against  a  conntj  treasnrer,  when  he 
improperly  reftises  to  pay  warrants  drawn  on  him  by  the  commit- 
sloners.    Ibid. 

36.  The  Act  of  Assembly  of  April  28,  1864,  permlttlnf  the  issue  of  bonds 
by  certain  officers  of  the  counties,  townships,  wards,  ke,,  throughout 
the  state,  for  the  purpose  of  securing  bounties  to  Tolunteers,  and  pre- 
scribing the  mode  of  such  issue,  is  not  unconstitutional.  Mmtrndiam 
T.  School  JHndon  o/Eluabetk,  538. 

CRIMINAL  LAW. 

1.  That  clause  of  the  Act  of  Assembly  giring  ezeluslTe  jurisdiction  to 
the  Courts  of  Oyer  and  Terminer  in  "all  voluntary  and  malicious 
burnings  punishable  in  the  same  manner  as  arson,*' Criminal  Procedure 
Act  of  1860,  section  31,  has  reference  to  the  extent  and  degree  as  well 
as  to  the  kind  of  punishment.     Commotm$^tk  ▼.  MeCotmtU,  210. 

2.  Where  a  felony  and  a  misdemeanor  are  both  made  punishable  by  a  fine 
and  imprisonment,  they  cannot  be  said  to  be  punishable  in  the  same 
manner,  if  the  extent  of  imprisonment  limited  to  each  is  different; 
although  the  court  might  in  its  discretion  make  the  time  in  both  iden- 
tical. Tet  it  is  to  be  presumed  the  court  will  subject  the  grayer  of- 
fence to  the  greater  punishment;  felony  and  misdemeanor  are  not 
punishable  in  the  same  manner,  although  they  may  be  so  punished. 

3.  The  crime  described  in  section  13T  of  the  Penal  Code  of  1860,  is  a 
felony,  and  to  be  tried  in  the  Court  of  Oyer  and  Terminer.    Ifiid. 

4.  The  ofllsnce  described  in  section  138,  is  a  misdemeasor,  and  to  be  tried 
in  the  Court  of  Quarter  Sessions.    Ibid. 

5.  In  PennsylTania  a  prisoner  charged  with  a  capital  oflfence,  has  a  con- 
stitutional right,  eyen  after  indictment  found,  to  be  admitted  to  bail 
where  the  evidence  produced  on  the  hearing  satisfies  the  judge  to 
whom  the  application  is  made,  that  the  ofl'enee  is  not  capital.  Com- 
monwealth  y.  LemUy^  362. 

6.  In  an  indictment  for  passing  counterfeit  coin,  evidence  of  the  posses- 
sion of  counterfeit  bank  notes  la  not  admissible  to  prove  the  9eimUr. 
United  SUUe$  v.  OovghnouTj  369. 

7.  But  the  possession  of  quantities  of  counterfeit  coin,  of  a  diiferent  de- 
nomination from  that  laid  In  the  indictment,  Is  admissible  for  such 
purposes.    Ibid. 

3.  The  unlawful  carnal  knowledge  of  a  woman,  forcibly  and  against  her 
will,  under  the  9l8t  section  of  the  Penal  Code,  is  the  same  oifence  as 
rape  at  common  law.    CommonweaUh  v.  CkUdif  391. 

9.  Where  the  consent  of  the  female  is  obtained,  though  by  ft«ud  or  de- 
ception, there  Is  no  rape :  but  connection  with  a  woman  when  insen- 
sible or  unconscious,  from  whatever  cause,  is  rape.    Ibid. 
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•  10.  Absence  of  assent  will  constitute  rape,  except  where  the  female  is 
under  ten  years  of  age ;  bat  assent  after  the  act  is  no  defence.  Where 
consent  is  giren  and  withdrawn  before  the  act,  if  the  same  is  forcible 
and  against  consent,  the  offence  is  complete.  Conmonteealth  y.  CMlcUy 
391. 

11.  Where  there  is  nothing  to  deter  the  woman  from  resistance,  and  she 
is  conscious  and  able  to  show  dissent,  and  does  not  do  so,  it  will  be 
taken  as  her  assent.  A  doubtful  or  mixed  case  will  not  make  out  the 
offence.    Ibid. 

12.  The  jury  are  the  sole  judges  of  the  credibility  of  witnesses,  and  are 
not  bound  to  believe  the  testimony  of  any  witness^  although  it  may 
not  be  expressly  contradicted  by  other  eyidence.    Ibid, 

13.  Defendants  in  rape  are  put  to  rely  upon  circumstantial  evidence  for 
their  defence,  and  any  fact  tending  to  the  inference  that  there  was  not 
the  utmost  reluctance  and  resistance,  should  be  received  in  evidence. 
The  material  issue  is  the  willingness  or  reluctance  of  the  female.    Ibid. 

14.  The  jury  should  be  satisfied  beyond  a  reasonable  doubt  to  convict. 
Ibid. 

16.  Corroborating  circumstances  are  not  absolutely  necessary,  but  their 
absence  is  ground  of  suspicion.  The  absence  of  any  corroboration 
most  singular,  and  doubted  whether  a  jury  should  convict  in  any  such 
case.    Ibid. 

16.  Where  the  prosecutrix  swears  to  facts,  which,  if  true,  are  susceptible 
of  proof  by  others,  and  the  proof  is  not  produced,  it  is,  unexplained, 
a  circumstance  of  suspicion,  but  by  no  means  conclusive.  Long  delay 
of  prosecution,  a  matter  to  be  considered  by  the  jury.    Ibid, 

17.  Medical  testimony  not  a  matter  of  importance,  where  the  body  of  the 
offence  can  be  made  out  without  it.    Ibid, 

18.  Reasonable  doubt  explained.    Ibid. 

19.  In  cases  of  fornication  and  bastardy,  when  the  mother  is  a  feme 
covert f  her  declarations  made  at  the  time  of  parturition,  and  afterwards 
persisted  in  as  to  who  was  the  father  of  the  child,  are  not  competent 
testimony,  under  section  37  of  the  Criminal  Code  of  1860.  Common" 
wealth  V.  Eeedf  470. 

20.  Death-bed  declarations  as  to  who  committed  an  offence  are  only 
competent  in  cases  of  homicide.    Ibid. 

21.  Neither  husband  nor  wife  is  competent  to  prove  non-access  on  the  part 
of  the  husband,  either  in  a  civil  or  criminal  dase.    Jbid. 

22.  Bridge,  railroad  and  passenger  railway  companies  may  issue  tickets, 
"  good  for  one  trip,"  without  violating  the  provisions  of  the  Act. 
Untied  States  v.  Monongakela  Bridge  Company^  475. 

23.  These  tickets  are  not  designed  to  supplant  the  circulating  medium, 
but  are  matters  of  convenience  equally  to  the  passenger  and  the  com- 
panies.   Ibid, 

24.  If  they  bore  any  resemblance  or  similitude  to  the  coin  of  the  United 
States,  or  the  postage  currency  authorized  by  Congress,  or  if  the  pur- 
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pose  indicated  upon  their  fince,  was  to  caase  them  to  circulate  as 
money,  the  corporation  issuing  them  would  be  amenable  to  the  pen- 
alties of  the  act     UnUed  StaUM  r.  Mimongahda  Bridge  Campanjfj  476. 

25.  A  deliyeiy  of  horses  to  a  horse  dealer  for  sale,  the  proceeds  to  be 
•     returned  to  the  owner,  is  not  a  bailment.     CommanweaUk  r.  Cart,  495. 

36.  Therefore  the  108th  section  of  the  Act  of  1660,  proriding  that  "  if 
any  person,  being  a  bailee  of  any  property,  shall  fraudulently  take  or 
couTeit  the  same  to  his  own  use  or  to  the  use  of  any  other  person,  ex- 
cept the  owner  thereof,  although  he  shall  not  break  bulk  or  otherwise 
determine  the  bailment,  he  shall  be  guilty  of  larceny,  and  punished  as 
is  provided  in  cases  of  larceny  of  like  property,"  does  not  apply  to 
such  a  case.    Ibid. 

"27.  A  count  commingling  two  separate  and  distinct  offences,  the  one 
felony  and  the  •other  a  misdemeanor,  is  bad.    Ibid. 

28.  A  count  charging  misdemeanor,  where  all  the  other  numerous  counts 
charge  felony,  is  bad,  except  in  certain  cases,  ex  neeeteiiaie,  where  one 
offence  is  the  result  of  or  so  intimately  connected  with  the  other  as  to 
render  it  impossible  to  ascertain  of  which  offence  defendant  may  be 
guilty,  untH  the  eridence  be  heard.    Ibid, 

to.  Law  of  homicide  in  PennsyWania  defined.  OommamweaUk  r,  Mocre, 
502. 

30.  Adultery,  by  the  law  of  PennsylTania,  will  not  Juttify  homicide. 
Ibid. 

31.  Insanity  in  law  defined,  analysed,  discussed  and  applied  to  the  ques- 
tion of  homicide.    Ibid. 

DAMAOES.^See  Railboao  Damaobs. 

DECEDENT. 

1.  Where  the  heirs  at  law  of  a  decedent  are  all  nephews  and  nieces,  the 
distribution  is  per  eajfiia  and  not  per  ttirpee.    In  re  Ckeee  Eetate^  130. 

2.  The  acceptance  by  an  heir  of  a  portion  of  a  decedent's  estate  charged 
with  the  payment  of  the  interest  on  one-third  of  its  yaluaUon  to  the 
widow  for  life,  creates  a  personal  liability  on  the  part  of  the  heir  for 
its  payment.    PeniMy/mmia  AmnwU^  Co.  t.  Vatuyekd,  535. 

DEED. 

1.  Where  a  deed  is  made  from  a  father  to  a  son,  in  trust  to  the  son's 
children,  on  payment  of  a  raluable  consideration  by  the  son,  equity 
will  regard  the  consideration  paid  as  a  settlement  by  the  father  upon 
the  children,  and  will  support  the  trust ;  and  for  this  purpose  will,  if 
necessary,  construe  the  deed  as  a  coTenant  on  the  part  of  the  son  to 
stand  seised  to  the  uses  of  the  children.    Caldwell  r.  Caldwell,  653. 

2.  Such  being  the  legal  effect  of  the  conyeyance,  parol  eridence  offered 
to  show  that  a  life  estate  was  intended  to  be  rested  in  the  trustee  for 
his  own  benefit,  should  be  rejected  as  contradictory  and  subrersire  of 
the  deed.    Ibid. 
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DEPOSITION.— See  Evidbkcb. 

DISTRIBUTION. — See  Dbcbdbntb  ;  Exbcutob  jlhd  Administbatob. 

Where  the  heirs  at  law  of  a  decedent  are  all  nephews  and  nieces,  the  dis- 
tribution is  per  cc^pUa  and  not  per  stirpes.    In  rs  Chess  Estate^  ISO. 

DISTRICT  COURT.— See  Jubisdiotiok. 

DIVORCE. 

1.  A  decree  of  divorce  by  a  coart  of  another  state,  on  petition  filed  bj 
a  resident  of  this  state,  against  whom  proceedings  for  diyorce  had 
been  previously  instituted  in  Pennsylvania,  will  not  bar  a  decree  in 
the  action  here.    Rebstoch  v.  Rshsiock^  124. 

2.  In  a  suit  for  a  divorce  d  mensQ.  et  thoro^  and  for  alimony,  for  the  al- 
leged reason  that  respondent  turned  his  wife,  the  petitioner,  out  of 

-  doors,  the  mode  or  manner  of  the  particular  act  need  not  be  set  forth  in 
the  pleadings,  but  evidence  of  facts  which  amount  to  a  virtual  turning 
out  may  be  received  under  such  allegation.     Orove  v.  Orove,  112. 

3.  Nothing  short  of  adultery,  or  some  such  heinous  offence  against  her 
marriage  vows,  will  work  a  forfeiture  of  the  wife's  right  to  return  to 
her  husband's  house  and  take  up  her  abode  with  him.    Ibid. 

4.  The  husband's  refusal  to  receive  her  back,  where  she  has  not  forfeited 
her  right  to  return,  amounts  to«  virtual  turning  of  her  out,  and  makes 
him  liable  to  a  decree  of  divorce  fh>m  bed  and  board  and  for  alimony. 
Ibid. 

DRAFT,  MILITARY.— See  Habbab  Cobpus,  1,  2,  3,  4 ;  Ihfabt. 

1.  The  Act  of  Congress  and  army  order  which  directs  the  commissioner 
to  cause  "  to  be  drawn  from  the  wheel  a  number  of  ballots  equal  to  the 
number  of  drafted  men  fixed  by  the  governor,  to  be  drawn  as  the 
proper  quota,"  does  not  authorize  the  commissioner  to  take  additional 
names  ^om  the  wheel  to  make  up  for  any  that  may  be  rejected  by  the 
mustering  officer.    MarkUy^s  Cassj  380. 

2.  His  power  ceases  the  moment  he  has  drawn  the  pro  rata  number  re- 
quired of  such  district,  and  all  names  taken  out  afterwards  cannot  be 
treated  as  a  drawing  under  the  law,  but  in  express  violation  of  its  pro- 
visions, and  any  one  so  drawn  stands  in  the  situation  of  a  person  forced 
into  the  service  without  being  drafted.    Ibid. 

3.  Where  the  draft  is  void,  it  requires  some  new  contract  of  service 
voluntarily  entered  into  to  make  it  binding.    Ibid. 

4.  The  order  of  the  president,  under  the  Act  of  Congress  conferring  on 
him  the  power  of  prescribing  the  modus  operandi  of  calling  out  the 
militia,  has  all  the  force  of  an  Act  of  Congress.     Wendt's  Cassj  402. 

5.  A  drafted  militiaman  so  called  out  cannot  pay  a  fine  in  lieu  of  ser- 
vice.   Ibid. 

EJECTMENT. 

1.  In  ejectment,  based  upon  an  alleged  trust,  depending  on  no  written 


Digitized  by  LjOOQiC 


676  INDEX 

BJECTMSKT— ecmlmtMdL 

evidence,  bat  sought  to  be  made  oat  from  the  acts  and  declarations  of 
the  parties,  through  a  series  of  jears,  and  down  to  the  death  of  tiie 
alleged  trustee  in  possession,  the  question  of  the  trust  is  one  peculiarlj 
for  the  Jury.    AchmutB  r.  AckmuUf  58. 

2.  In  such  case,  if  on  a  review  of  the  parol  eyidence,  the  court  should 
pronounce  it  Insufficient  to  divest  a  paper  title,  thereby  ruling  the  case 
against  the  defendant  without  the  aid  of  the  jury,  the  Supreme  Court 
would  be  obliged,  on  writ  of  error,  to  re-examine  the  evidence  mi- 
nutely.   IM. 

3.  Where  juries  overthrow  paper  titles  in  behalf  of  those  resting  in  parol, 
the  Supreme  Court  will  sometimes  look  into  the  proofs  on  which  they 
proceeded,  but  where  a  party  is  unable  to  persuade  a  jury  that  he  has 
a  parol  title  he  will  find  no  relief  in  a  writ  of  error.    Ibid. 

EMINENT  DOMAIN. 

1.  The  power  of  the  legislature  to  lay  out  a  public  street  cannot  be 
questioned,  as  it  is  a  proper  exercise  of  the  right  of  eminent  domain 
for  the  public  good.     Hztension  of  Pennsylvania  Aptnue^  1. 

2.  The  principle  of  law  authorizing  the  talsing  of  private  property  for 
public  use,  upon  compensation  made  or  adequate  security  given, 
operates  in  like  circumstances  upon  the  property  of  corporations  with 
equal  force,  as  upon  that  of  individuals.  Citizen^  Pouenger  Bailwa^ 
Company,  10. 

3.  The  grant  of  the  franchise  of  a  ferry,  bridge,  turnpike  or  railway,  is 
not  in  its  nature  exclusive,  so  as  to  preclude  the  state  from  interfering 
with  it,  by  the  creation  of  another  similar  franchise  tending  materially 
to  impair  its  value.  The  charter  is  not  a  contract  standing  above  and 
beyond  legislative  interference,  nor  a  grant  of  the  fee  simple  in  the 
soil,  but  a  mere  easement  \  and  the  legislature  has  full  power  to  grant 
as  many  more  easements  on  the  same  territory  as  public  convenience 
may  require,  always  making  indemnity  for  damage  done  to  those  cor- 
porations which  were  the  first  objects  of  its  bounty,  or  the  recipients 
of  antecedent  grants.    Ibid. 

4.  The  legislature  has  no  authority  to  barter  away  its  essential  attributes' 
of  sovereignty  ;  and  each  legislature  should  assemble  with  the  same 
measure  of  sovereign  power  which  was  held  by  its  predecessors.  Ibid. 

ENLISTMENT.— See  Infant. 
ENROLMENT.— 8ee  Conscbiptioii  Act. 

EQUITY. 

1.  When  the  answer  to  a  bill  in  equity  is  AiUy  responsive,  the  answer  will 
prevail,  unless  it  is  overcome  by  the  testimony  of  two  witnesses  to  the 
substantial  facts,  or  at  least  of  one  witness,  and  other  attendant  cir- 
cumstances, which  supply  the  want  of  another  witness.  Lonargan  t. 
Fenlon,  115. 
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3.  The  Ciroait  Court  of  the  United  States,  having  Jarisdiction  in  equity 
of  controTersies  arising  under  the  United  States  Patent  Laws,  do  not 
act  as  ancillary  to  a  court  of  law,  and  therefore,  do  not  require  the  pa- 
tentee first  to  estaUish  his  legal  right  in  a  court  of  law,  and  bj  the 
yerdict  of  a  jury.    Sanden  y.  Logan^  241. 

3.  Where  the  injury  done  to  a  patentee  by  infringement  of  his  patent 
is  not  in  the  use  of  his  invention,,  but  in  making  use  of  it  without  com- 
pensating the  patentee  therefor,  it  being  the  interest  of  the  patentee 
that  his  invention  should  be  adc^ted,  and  used  by  all,  the  measure  of 
«  actual  damage  '^  is  the  price  or  value  of  a  license  to  use  it.    Ibid, 

4.  In  such  cases,  the  measure  of  damage  being  a  certain  sum,  an  account 
of  profits  is  not  required,  "and  the  jurisdiction  of  a  chancellor  need  not 
be  invoked.    Ibid, 

5.  Iig unction  is  not  the  proper  remedy  in  such  cases.  It  is  a  remedy 
used  only  for  preyention  and  protection,  and  not  to  enforce  the  pay- 
ment of  money,  nor  for  extortion.    Ibid, 

6.  A  court  of  law  may  treble  a  yerdict  for  "  actual  damages  "  in  a  patent 
suit,  where  the  defendant  has  acted  wantonly  or  vezatiously,  but  a 
court  of  equity  can  inflict  no  exemplary  or  punitive  damages,  as  a 
court  of  law  may.    Ibid, 

7.  Property  in  the  hands  of  a  receiver  appointed  by  a  court  of  chancery 
is  not  liable  to  seizure  and  sale  under  execution  on  a  judgment  at  law. 
Robi/uim  r.  The  0,  4^  P,  Railroad  Company ^  257. 

8.  Notice  previous  to  motion  for  an  ii^unction,  required  by  5th  section  of 
the  Act  of  Congress,  2d  March,  1793,.  may  be  waiyed  by  appearance 
and  filing  answer.    Bradley  ▼.  Reedj  519. 

9.  As  a  general  rule  in  the  practice  of  courts  of  equity,  nothing  can  be 
read  on  such  motion  but  the  answer,  and  if  the  answer  denies  the 
equity  of  the  bill,  the  injunction  will  be  dissolved.    Ibid. 

10.  Waste  is  an  exception,  upon  the  ground  that  an  irreparable  mischief 
would  ensue,  and  the  court  will  interpose  to  prevent  it.    Ibid, 

11.  To  show  waste,  affidavits  are  admissible,  eyen  after  answer  filed. 
Ibid, 

12.  A  court  of  equity  will  not  permit  a  vendee  in  possession,  with  the 
great  bulk  of  the  purchase-money  due  and  unpaid,  to  cut  and  take 
away  timber,  and  thus  diminish  the  security  of  the  yendor.    Ibid, 

13.  So  also,  an  iigunction  lies  against  a  mortgagor  in  possession,  to  stay 
waste.    The  court  will  not  suffer  him  to  prejudice  the  security.    Ibid, 

14.  Since  the  Statute  of  Westminster  II.,  giving  one  tenant  in  common  a 
legal  remedy  against  his  co-tenant,  courts  of  equity  haye  interposed  to 
prevent  waste  and  preserve  the  corpus  of  the  estate  until  partition. 
Ibid. 

15.  Pending  a  bill  in  equity,  one  tenant  in  common  will  not  be  permitted 
to  strip  the  land  of  its  timber.  It  is  an  iiyury  recognised  by  law,  and 
the  remedy  by  injunction  is  applicable  to  every  specie  of  waste.    Ibid, 

16.  Courts  of  equity  will  dissolve  an  ixgunction,  where  it  appears  that 
TOL.  II. — 37 
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the  complainant  has  been  guilty  of  intentional  delaj  in  prosecuting  his 
cause.    Br^dU^  r.  Reed^  519. 

ERROR  AND  APPEAL.— See  SvpaiMi  Court  ;  Sjbctmmt  ;  Appial. 

1.  That  the  court  did  not  comment  upon  all  the  eyidence,  and  bring  each 
fact  specially  to  the  attention  of  the  jnrjr,  has  always  been  held  no 
reason  for  reversal.    Mer§hon  t.  Hood  ^  Co.,  207. 

2.  Where  an  alleged  error  consists  in  the  submission  of  a  question  of 
fact  without  adequate  CTidencOi  Um  plaintiff  should  obtain  from  the 
Judge  a  bill  of  exceptions  containing  all  the  evidence  which  was  sub- 
mitted to  the  Jury  on  the  point ;  and  when  the  plaintiff  neglects  this 
duty,  the  rule  "  omma  prmnmmniur "  will  be  applied  against  him. 
Cummmg'*  Bxeartcr  t.  JfeaJbt ,  480. 

3.  The  loose  character  of  the  present  mode  of  bringing  eWdence  before 
the  Supreme  Court  condemned,  and  the  suggestion  made,  that  the  eri- 
dence  appropriate  to  the  questions  to  be  decided,  be  settled  before  the 
Judge  after  trial,  on  notice  to  the  opposite  counsel^  and  by  him  certi- 
fied under  his  hand  andseal.    IHd. 


EVIDENCE.— See  Deid,  1,  2. 

1.  In  ejectment  based  upon  an  alleged  trust,  depending  on  no  written 
evidence,  but  sought  to  be  made  out  from  the  acts  and  declarations  of 
the  parties,  through  a  series  of  years  and  down  to  the  death  of  the  al- 
leged trustee  in  possession,  the  question  of  the  trust  is  one  peculiarly 
for  the  jury.    AchtnuU  t.  AckmutM^  58. 

2.  In  such  case,  if,  on  a  review  of  the  parol  evidence,  the  court  should 
pronounce  it  insufficient  to  divest  a  paper  title,  thereby  ruling  the  case 
against  the  defendant,  without  the  aid  of  the  Jury,  the  Supreme  Court 
would  be  obliged  or  writ  of  error,  to  re-examine  the  evidence  minute- 
ly.   Ibid, 

3.  Where  juries  overthrow  paper  titles  in  behalf  of  those  resting  in  parol 
the  Supreme  Court  will  sometimes  look  into  the  proofs  on  which  they 
proceeded ;  but  where  a  party  is  unable  to  persuade  a  jury  that  he  has 
a  parol  title,  he  will  find  no  relief  in  a  writ  of  error.    Ibid. 

4.  The  sheriff's  return  to  a  writ,  as  between  the  parties,  is  conclusive, 
and  parol  testimony  to  contradict  or  control  it,  is  inadmissible.  It 
can  only  be  impeached  in  an  action  against  the  sheriff.  Mill  ^  Ouny 
V.  BoberUoHf  103. 

5.  In  an  action  of  slander  for  maliciously  charging  the  plaintiff,  a  prac- 
tising physician,  with  being  a  quack  and  having  killed  the  defend- 
ant's child,  evidence  offered  to  enhance  damages  that  a  rumor  pre- 
vailed extensively,  in  the  neighborhood,  that  defendant  had  so  Spoken 
of  plaintiff,  is  inadmissible.    MUier  v.  Vomer,  149. 

6.  One  cannot  be  responsible  for  the  repetition  by  others  of  a  slander 
uttered  by  him.    Ibid. 
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7.  Chapman  o.  Calderi  2  Harris  365,  is  so  defectively  reported  as  to  be 
no  authority  on  this  point.    MUUr  r.  Vomer,  149. 

8.  The  seal  upon  a  note  imports  consideration,  and  the  words  "  value 
received ''  aver  the  consideration  pecuniary ;  but  this  only  goes  to  shift 
the  burthen  of  proof  from  the  plaintiff  to  the  defendant,  who  may  show 
that  no  such  consideration  passed  between  the  parties.  WiUon  v. 
WiUon'a  Adm*r,  201. 

9.  The  rule,  as  broadly  laid  down,  making  the  whole  of  a  party's  admis- 
sion, deposition,  statement  or  answer,  evidence  when  his  antagonist 
has  used  part,  for  the  reason  given  that  without  the  context,  the  pre- 
cise meaning  of  the  part  used  may  not  be  apprehended,  does  not  apply 
when  the  context  relates  wholly  to  other  matter.  Mershon  v.  Hood  j- 
(7o.,  207. 

10.  In  an  indictment  for  "  passing  counterfeit  coin,  evidence  of  the  pos- 
session of  counterfeit  bank  notes  is  not  admissible  to  prove  the  scienter. 
United  StaUs  v.  Ooughnour,  369. 

11.  But  the  possession  of  quantities  of  counterfeit  coin  of  a  different 
denomination  from  that  laid  in  the  indictment,  is  admissible  for  such 
purposes.    Ihid, 

12.  In  cases  of  fornication  and  bastardy,  when  the  mother  is  a  feme 
covert,  her  declarations  made  at  the  time  of  parturition,  and  afterwards 
persisted  in,  as  to  who  was  the  father  of  the  child,  are  not  competent 
testimony  under  section  37  of  the  Criminal  Code  of  1860.  Common^ 
wealth  V.  Reed,  470. 

13.  Death-be&  declarations  as  to  who  committed  an  offence,  are  only 
competent  in  cases  of  homicide.    Ilnd. 

14.  Neither  husband  nor  wife  is  competent  to  prove  non-access  on  the 
part  of  the  husband,  either  in  a  civil  or  criminal  case.    Ibid, 

16.  An  agent's  liability  to  his  principal  for  negligence  by  which  a  third 
person  has  been  injured,  is  only  contingent,  while  it  is  direct  and  cer- 
tain to  the  party  injured.    Dodge  v.  Bache,  487. 

16.  An  action  against  the  principal  by  the  party  injured  is  ret  inter  alios 
acta  as  to  the  agent,  and  the  record  is  not  admissible  in  evidence 
against  him,  except  as  to  the  amount  of  damages.    Ibid, 

17.  Therefore,  the  rule  that  excludes  an  agent  f^om  testifying  for  his 
principal  in  such  an  action,  is  not  founded  in  clear  reason,  and  should 
not  be  extended ;  and  his  testimony  should  not  be  rejected,  except 
upon  the  guanimn  of  damages,  unless  his  liability  over  has  been  clearly 
proved.    Ibid, 

BXBCUTIOK.— See  Pbaotiob,  11-19,  23-42,  46-61. 

1.  Where  stay  of  execution  has  been  obtained,  under  the  Act  of  1836,  by 
giving  security,  a  further  stay  under  the  Act' of  21st  May,  1861,  cannot 
be  had,  unless  the  present  surety  bind  himself  in  such  way  as  effect- 
ually to  preserve  unimpaired  all  the  rights  and  legal  remedies  of  the 
plaintiff  against  him  under  his  recognisance.    Bumside^s  Case,  254. 
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attached  to  the  bonds  of  Allegheny  conntj,  which  were  given  bj  the 
conntj  in  pajment  of  her  sabscription  to  the  capital  stock  of  the  rail- 
road compan  J.  JBvatu  t.  1%e  CUodand  and  PitUhmry  Railroad  Oom^panjf, 
483. 
3.  The  bonds  and  conpons  being  made  payable  to  bearer,  thej  pass  bj 
mere  deliTeiy,  and  no  assignment  is  necessary  to  enable  the  holder  to 
sne.    Ibid. 

3.  The  contract  being  made  in  Ohio,  to  be  executed  in  New  Tork,  and 
by  the  laws  of  both  those  states,  such  a  contract  being  an  original  un- 
dertaking, in  order  to  maintain  an  action  on  the  guarantee,  it  is  not 
necessary  for  the  holder  to  sue  the  county  of  Allegheny  in  the  first 
instance,  or  pursue  it  to  InsolTcncy :  nor  is  any  demand  or  notice  re- 
quired.   Ihid. 

4.  The  courts  of  the  United  States  receive  the  statutes  and  judicial  pre- 
cedents of  the  different  states  as  evidence  of  the  law  of  each  state 
without  special  plea  or  proof  of  witnesses.    Ibid. 

HABEAS  CORPUS— See  IvrAirT. 

1.  The  Act  of  Congress  and  Army  Order  which  directs  the  commissioner 
to  cause  "  to  be  drawn  from  the  wheel  a  number  of  ballots  equal  to 
the  number  of  drafted  men  fixed  by  the  governor  to  be  drawn  as  the 
proper  quota,"  does  not  authorize  the  commissioner  to  take  additional 
names  from  the  wheel,  to  make  up  for  any  that  may  be  rejected  by  the 
mustering  officer.    MarkUy^t  Catt^  380. 

2.  His  power  ceases  the  moment  he  has  drawn  the  pro  rata  number  re- 
quired of  such  district,  and  all  names  taken  out  afterwards  cannot  be 
treated  as  a  drawing  under  the  law,  but  in  express  violation  of  its  pro- 
visions, and  any  one  so  drawn  stands  in  the  situation  of  a  person 
forced  into  the  service  without  being  drafted.    Ibid. 

3.  Where  the  draft  is  void,  it  requires  some  new  contract  of  service  vol- 
untarily entered  into  to  make  it  binding.    Ibid, 

4.  A  proceeding  defective  for  irregularity,  and  one  void  for  illegality,^ 
may  be  reversed  upon  error  or  certiorari,  but  it  is  the  latter  defect 
only  which  gives  power  to  discharge  on  habea»  eorput.    Ibid, 

HEIR  AT  LAW. 

The  acceptance  by  an  heir  of  a  portion  of  a  decedent's  estate  charged 
with  the  payment  of  the  interest  of  one-third  of  its  valuation  to  the 
widow  for  life,  creates  a  personal  liability  on  the  part  of  the  heir  for 
its  payment.    Penmyloama  AnMiity  Company  v.  Vamyckd^  535. 

HOMICIDE. 

1.  Law  of  homicide  in  Pennsylvania  defined.    ConmonweaUK  v.  Moort^  502. 

2.  Adultery,  by  the  law  of  Pennsylvania,  will  not  justify  homicide.    Ibid. 

3.  Insanity  in  law  defined,  analyzed,  discussed  and  applied  to  the  ques- 
tion of  homicide.    Ibid, 
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HUSBAND  AND  WIPE. 

1.  A  jadgment  entered  on  the  note  of  a  married  woman  for  the  purchase- 
money  of  real  estate,  will  not  be  stricken  off,  unless  she  rescinds  the- 
contract  and  re-convejs  the  land  to  the  grantor.    Dotro  v.  Dotro,  261. 

2.  Where  a  husband,  with  the  knowledge,  concurrence  and  approbation 
of  his  wife,  contracts  in  his  own  name  for  the  erection  of  a  dwelling 
on  land  belonging  to  the  wife,  the  lot  and  building  is  liable  on  a 
mechanic's  lien  filed  for  work  done  and  materials  furnished  hy  a  sub- 
contractor.   Forrester  v.  Preston,  298. 

3.  Frequent  visits  bj  the  wife  to  the  building  during  the  progress  of  the 
work,  giving  directions  concerning  the  work,  and  selectin|f  materials 
for  the  building,  constitute  sufficient  evidence  of  her  knowledge  and 
approbation  of  the  contract  for  building.    Ibid. 

4.  On  a  tci.  fa,  on  a  mechanic's  lien,  filed  against  a  married  woman  as 
owner,  it  is  proper,  though  not  essential,  to  join  the  husband  as  de- 
fendant.   Hutchinson  v.  Preston,  303. 

6.  A  mere  technical  omission  to  join  the  husband  as  a  defendant  is 
cured  by  a  plea  in  bar,  trial  and  verdict.    Ihid, 

6.  The  presumption  of  coercion  which  the  law  raises  when  the  acts  com- 
plained of  are  done  bj  the  wife  in  the  presence  of  the  husband  is 
prim&faeU,     Woodward  v.  Root,  387. 

7.  Therefore,  to  maintain  an  action  against  them  for  their  joint  act,  the 
declaration  should  itself  set  forth  facts,  or  contain  allegations,  nega- 
tiving this  presumption.    Ibid. 

8.  Where  one  purchases  real  estate  bj  articles  of  agreement  made  with 
a  husband  only,  in  which  is  a  covenant  as  for  title  clear  of  encum- 
brance, and  the  vendor's  wife  reftises  to  execute  the  conveyance,  the 
purchaser  may  refiise  to  take  the  land,  and  bring  his  action  on  the 
covenant.  But  if  by  promise  of  a  consideration  he  induces  the  wife  to 
join  in  the  deed  he  is  liable  to  her  therefor.    Magogney  v.  Reed,  389. 

9.  The  real  estate  of  a  married  woman,  bought  with  her  separate  ftinds 
and  deed  taken  in  her  own  name,  cannot,  under  the  Act  of  1848,  be 
seized  and  sold  for  her  husband's  debts ;  and  a  purchaser  at  such  sale 
takes  nothing.    Ross  et  al,  v.  Lynch  et  al,,  472. 

10.  Where  a  married  woman's  mortgage,  voluntarily  made  and  for  her 
own  benefit,  was  defectively  acknowledged,  but  when  she  and  her 
husband  were  served  with  the  sdre  facias  issued  thereon,  they  did  not 
appear  to  defend  it,  and  suffered  judgment  to  be  entered  against  them- 
selves, a  Uvari  fadas  to  issue,  a  sale  to  be  made,  and  sheriff's  deed 
delivered  without  remonstrance,  she  could  not  afterwards  take  advan- 
tage of  the  defect.  She  is  concluded  by  the  judgment  on  the  scire 
facias.    Ibid. 

11.  The  judgment  remaining  unreversed  cannot  be  questioned  collater- 
ally in  another  action.    Ibid. 

12.  Parties  In  possession  of  the  real  estate,  under  sheriff's  sale  for  the 
husband's  debts,  are  not  terre  tenants,  and  entitled  to  a  day  in  court 
as  to  the  judgment  on  the  sci.fa.    Ibid. 
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Df  ADBQUACT  OP  PRIGB.^See  Obphaxs'  Court  Sxlb,  I,  «,  3. 

IKDIOTMEKT.— Sm  Cumiiial  Law. 

INFANTS. 

I.  Where  a  widow  and  her  minor  children  render  terriee  to  another, 
upon  hit  promise  to  her  to  i>aj  her  for  her  own  and  the  children's 
serrices,  she  is  entitled  to  recoTer  for  their  serTices,  as  well  as  for  her 
own.  Her  right  to  recoTer  is  based  on  the  priritj  of  contract  and  the 
express  promise,  for  which  there  was  a  snfficient  consideration. 
Mamt^t  BzeaUor  t.  8tmson*i  Bxteutor,  295. 

a.  A  father  may  maintain  an  action  in  admiralty  for  the  wages  of  his 
minor  children,  but  it  is  a  right  which  may  be  renoanced  or  forfeited. 
MeOkuui  t.  The  Orand  TVvib,  326. 

3.  He  may  renounce  It  by  Tolnntarily  allowing  his  child  to  haye  the 
ezclasire  use  of  the  fruits  of  his  own  industry ;  or  he  may  forfeit  his 
right  by  neglecting  to  perform  those  duties  which  are  the  foundation 
of  that  right.    IHd, 

4.  Act  of  Congress  of  13th  February,  1863,  construed.    Ibid, 

5.  The  oath  of  enlistment,  where  the  person  enlisted  is  under  eighteen, 
is  not  conclusiTC  upon  the  courts,  but  is  upon  the  recruiting  officer, 
for  whose  protection  the  proyiso  was  inserted  in  the  act  Tumer't 
Coitf  370. 

6.  The  Act  of  1802  declares  that  no  person  under  the  age  of  twenty-one 
years  shall  be  enlisted  by  any  officer,  or  held  in  the  seryice  of  the 
United  States,  without  the  consent  of  his  parent  or  guardian  or  master 
first  had  and  obtained,  if  any  he  haye.    Ibid. 

7.  The  Act  of  20th  January,  1813,  proyided  that  this  consent  should  be 
first  obtained  in  writing.    Ihid. 

8.  And  the  Act  of  10th  December,  1814,  repealed  this  section  of  the  Act 
of  1813,  but  left  intact  the  Act  of  1802,  which  requires  the  preyious 
consent,  but  does  not  require  that  it  should  be  in  writing.    Ibid. 

9.  A  contract  of  enlistment  with  a  minor,  being  prohibited  by  the  sta- 
tute, is  not  merely  yoidable,  but  absolutely  yoid.    Ibid. 

10.  It  does  not  alter  the  case  that  he  perpetrated  a  fraud  upon  the  officer 
enlisting  him,  for  otherwise  it  would  take  away  the  yery  protection 
which  the  law  intends  to  throw  around  him,  to  guard  him  from  the 
effects  of  his  folly,  rashness  and  misconduct.    Ibid. 

II.  The  return  to  the  writ  of  habeat  eorput  does  not  malce  the  minor  a 
deserter.  There  can  be  no  criminal  desertion,  if  the  enlistment  was 
illegal.    Ibid. 

12.  The  desertion  was  a  declaration  merely  of  an  intention  not  to  be 
bound ;  a  disclaimer  of  the  contract,  which,  under  the  Act  of  Con- 
gress, he  had  a  right  to  make,  in  the  absence  of  the  consent  of  his 
parent  or  guardian.    Ibid. 

13.  In  the  presence  of  an  enemy  or  in  an  enemy's  country,  the  minor, 
and  eyen  camp  followers,  would  be  amenable  to  martial  law ;  for  if 
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the  J  were  not,  the  safetj  of  the  army  might  be  somewhat  jeopardied  by 
their  desertion  to  the  enemy.     Tumer'i  Case,  3t0. 

14.  It  could  only  be  in  that  light  that  a  person  unlawfully  enlistedi  and 
held  without  authority  of  law,  would  be  amenable  to  military  punish* 
ment.    Ibid. 

15.  Under  the  Acts  of  Assembly,  persons  between  the  ages  of  eighteen 
and  twenty-one  years  may  claim  exemption  fh>m  military  draft,  but 
like  all  other  personal  privileges,  it  must  be  pleaded  or  claimed  at  the 
proper  time  and  before  the  proper  tribunal,  and  if  not  so  done  it  is 
waived.     OalffoUon^t  Case,  37  7. 

16.  If  a  person  not  liable  to  militia  duty  be  enrolled  as  a  militiaman, 
and  does  not  claim  exemption  of  the  commissioner  of  this  district, 
but  suffers  himself  to  be  mustered  into  service  and  remains  there  for 
one  month  before  instituting  proceedings  for  his  release,  his  neglect  is 
evidence  of  a  voluntary  submission  to  the  draft.    Ibid. 

17.  As  decided  in  Turner's  Case,  aiqtra,  370,  the  enlistment  of  minors 
held  to  be  illegal,  in  the  absence  of  the  consent  of  their  parents  or 
guardians,    ffenderaon^a  Case,  440. 

18.  A  prisoner  of  war  paroled  by  the  enemy,  although  a  minor,  is  not 
entitled  to  his  discharge  until  after  his  exchange.    Ibid. 

19.  His  father's  claim  to  his  services  must  be  subordinated  to  the  public 
exigency,  to  the  higher  claims  of  the  nation.    Ibid. 

20.  The  parole  or  promise  given  by  the  son,  was  for  his  good,  for  his 
liberty,  and  although  a  minor,  it  is  binding  upon  him,  independent  of 
public  or  political  reasons.    Ibid. 

21.  The  government  of  the  United  States,  from  motives  of  humanity, 
have  been  compelled  to  treat  the  present  rebellion  as  a  public  war, 
and  to  apply  to  it  the  rules  of  civilised  warfare.    Ibid. 

22.  Parols  given  by  prisoners  of  war  are  of  sacred  obligation,  and  the 
national  faith  is  pledged  for  their  fiilfilment.    Ibid. 

23.  Cartels  or  military  agreements,  for  the  exchange  of  prisoners,  made 
by  the  officer  in  command,  are  of  such  force,  under  the  law  of  nations, 
that  even  the  sovereign  cannot  annul  them.    Ibid, 

24.  Good  faith  and  humanity  ought  to  preside  over  the  execution  of  these 
compacts,  which  are  designed  to  mitigate  the  evils  of  war  without 
defeating  its  legitimate  purposes.    Ibid. 

26.  These  cartels  have  all  the  binding  power  of  treaties,  which,  under 
the  6th  article  of  the  Constitution  of  the  United  States,  are  a  part  of 
the  supreme  law  of  the  land.    Ibid. 

26.  When  the  minor  is  in  an  attitude  to  enable  the  government  to  comply 
with  the  cartel  of  their  military  officer,  and  the  minor  has  been  duly 
exchanged,  the  rights  of  the  parent  will  be  properly  regarded.    Ibid. 

INFRINOBMBNT.— See  Patbnt. 

INJUNOTION.-Sce  Equity. 
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INSANITY. 

InBanitj  in  law  defined,  ajialjied,  diseuned  and  applied  to  tha  qnettion 
of  homicide.     CommtmweaUh  r.  jtfborv,  502. 

INSURANCE. 

1.  Where  the  pronsion  of  a  policy  of  insurance  was,  that "  if  anj  change 
be  made  as  to  the  tenants  or  occupancy  of  the  premises,  without  being 
notified  to  the  company,  and  indorsed  upon  the  policy,  then  this  instru- 
ment is  to  be  Toid."  Held,  that  if  the  persons  who  occupied  the  pre- 
mises at  the  time  of  the  execution  of  the  policy,  left  a  short  time 
before  the  fire,  learing  them  unoccupied  at  the  time  of  the  fire,  it  was 
not  necessary  that  the  assured  should  haye  given  the  company  notice 
that  the  tenant  had  left,  in  order  to  hold  the  company  liable.  MeAn- 
naUy  v.  Inwranee  Campaniff  189. 

2.  Where  an  insurance  Is  effected  upon  the  interest  of  the  owner  of  a 
steamboat,  the  loss,  if  any,  payable  to  a  mortgage  creditor,  being  in- 
tended, as  between  the  owner  and  mortgagee,  as  a  security  for  the 
claim  of  the  latter,  of  which  fact  the  underwriter  is  informed  when  the 
application  for  insurance  is  made,  it  cannot  be  regarded  as  an  insur- 
ance of  the  interest  of  the  mortgagee,  although  intended  for  his  bene- 
fit ;  and  where  the  owner  cannot  recoTer  on  the  policy  there  can  be  no 
recovery  in  his  name  for  the  use  of  the  mortgage  creditor.  Marsh  t. 
The  Ctttstfiu*  Inturanee  Company,  273. 

3.  In  the  absence  of  fraud  or  wilful  misconduct,  the  loss  is  to  be  attri- 
buted to  the  proximate  cause,  and  if  occasioned  by  a  peril  insured 
against,  is  within  the  policy,  although  the  remote  cause  may  be  the 
negligence  of  the  assured,  his  servants  or  agents.  The  simple  fact  of 
negligence  in  either,  however  great  in  degree,  is  no  defence  to  the 
underwriter.    Ihid. 

4.  Where  there  is  no  evidence  that  turpentine,  by  means  of  which  the 
boat  was  set  on  fire,  was  carried  without  the  license  required  by  the 
Act  of  Congress,  the  legal  presumption  is  that  the  requirements  of  the 
law  in  this  respect  were  complied  with.    Ibid* 

INTBSTATB. 

1.  Where  the  heirs  at  law  of  a  decedent  are  all  nephews  and  nieces,  the 
distribution  isptr  capita  and  not  per  ttirpei.    In  re  Chese*  EttaU^  130. 

2.  Where  one  died  seised  of  real  estate,  descended  from  her  father,  leav- 
ing as  her  nearest  kindred  her  mother,  a  paternal  aunt  and  maternal 
aunts  and  uncles,  the  paternal  aunt  alone  is  entitled,  as  next  of  kin  of 
the  blood  of  the  ancestor  from  whom  the  estate  descended.  OUmore  v. 
jSom,  600. 

INVENTION.— See  Patiht. 

JUDGMENT. 

1.  One  of  three  executors,  all  of  them  being  in  tsxW  life,  cannot,  without 
the  knowledge  and  consent  of  the  other  two,  who  are  the  acting  eze- 
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cators,  confess  a  judgment  whieh  will  bind  the  estate.    KarlT,  Black' 9 
Ezetuton^  19. 

2.  The  yaliditj  oi  a  jadgment  cannot  be  called  in  question  in  a  collateral 
proceeding.    Lonergan  t.  Fenlor^^  115. 

3.  A  judgment  entered  on  the  note  of  a  married  woman  for  the  purchase- 
monej  of  real  estate,  will  not  be  stricken  off,  unless  she  rescinds  the 
contract  and  reconveys  the  land  to  the  grantor.    Dotro  y.  Dotro^  261. 

4.  Judgment  will  not  be  entered  "  for  want  of  sufficient  affidarit  of  de- 
fence," where  the  affidavit  of  claim  is  not  in  substantial  compliance 
with  the  rule  of  court.     Chirrard  v.  AUegheny  Counly,  33& 

JUDICIAL  SALE.— See  Osphahs'  Ooubt  Salb,  1,  2,  3. 

JURISDICTION. 

1.  When  the  citizenship  of  the  parties  gives  jurisdiction,  and  the  legal 
right  to  sue  is  in  the  plaintiff,  the  court  will  not  inquire  into  the  resi- 
dence of  those  who  have  an  equitable  interest  in  the  claim.  Adanu  r. 
WhiUy  21. 

2.  He  who  has  the  legal  right  may  sue  at  law  in  the  Federal  Courts,  with- 
out reference  to  the  citizenship  of  those  who  may  bare  the  equitable 
interest.    Ihid, 

3.  Where  the  only  absolute  limit  of  the  defendant's  liability  is  the 
amount  of  the  penalty,  and  that  is  over  one  hundred  dollars,  the  Dis- 
trict Court  has  jurisdiction  of  the  action.     OurtU  r.  Kearney^  87. 

4.  The  jurisdiction  of  a  court  is  not  exhausted  by  the  rendition  of  its 
judgment,  but  continues  until  the  judgment  is  satisfied.  Folloek  r. 
Lawrmee  County^  137. 

JUSTICE  OP  THE  PEACE. 

1.  There  is  nothing  in  the  statute  authorizing  a  justice  of  the  peace  to 
ascertain  the  amount  of  a  claim  without  testimony,  unless  on  the  ad- 
mission of  a  defendant.  The  non-appearance  of  a  defendant  authorizes 
a  judgment  by  de&ult,  but  stiU  the  plaintiff  must  prove  his  claim. 
if  Cowan  v.  Ward,  251. 

2.  A  justice  of  the  peace  is  not  liable  in  an  action  for  damages  for  re- 
vising an  appeal  when  the  party  demanding  was  entitled  to  it.  Bogart 
Y.  Inky  332. 

3.  The  principle  of  the  law  seems  to  be  that  whenever  the  law  requires 
the  officer  to  decide  upon  evidence,  whether  an  act  is  to  be  done  or  not, 
if  he  considers  the  subject,  and  mistakingly  decides  wrong,  na  action 
can  be  sustained.    Ibid, 

LANDLORD  AND  TENANT.^See  Tazbb. 

I.  In  the  absence  of  any  contract  on  the  subject,  or  stipulation  in  the 
lease,  the  tenant  is  bound  to  do  all  repairs,  and  keep  the  premises  in 
tenantable  order  at  his  own  expense.    Rutttll  v.  Ruth^  134. 
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a.  Where  the  leeee  provided  that  the  tenant  waa  to  do  the  inBide  repairs, 
bat  was  silent  as  to  the  outside,  and  it  was  shown  that  the  landlord, 
after  the  tenancy  began,  made  some  oatside  repairs,  the  question 
whether  or  not  an  agreement  existed  that  the  landlord  shoold  do  the 
outside  repairs  was  held  to  belong  to  the  jurj  to  detMmine.  If  the 
lease  was  the  onlj  eridence  on  the  subject,  it  would  be  for  the  court 
to  interpret  it.    RuutU  y.  Bu$k,  134. 

3.  If  a  landlord,  bound  to  repair,  puts  the  premises  in  ordinary  good  con- 
dition and  repair,  their  becoming  uninhabitable  tcom  other  causes 
constitutes  no  defence  against  payment  of  the  rent.    Ibid, 

4.  It  is  the  tenant's  duty  to  remove  temporary  or  accidental  obstructiona 
from  drains,  spouts,  water  pipes  and  the  like,  keeping  the  premises  in 
good  order  as  he  receired  them.    Ibid. 

5.  Where  a  landlord,  bound  to  repair,  neglects  to  do  so,  and  in  conse- 
quence the  premises  become  untenantable,  and  the  tenant  suffers  dam- 
age, the  tenant  has  a  right  to  leave,  and  may  set  off  the  actual  and 
immediate  damage  he  has  sustained  against  the  claim  for  rent.    Ibid. 

LATERAL  RAILROADS. 

1.  Mandamus  is  a  proper  remedy  to  compel  the  builder  of  a  lateral  rail- 
road to  permit  others  to  use  his  road,  under  the  provisions  of  Tth  sec- 
tion of  Act  5th  May,  1832  ;  nor  is  it  a  reason  for  excluding  a  trans- 
porter from  the  use  of  such  road  that  he  may  carry  his  tonnage  by 
some  other  road,  nor  that  his  cars  and  wagons  would  be  an  obstruc- 
tion to  the  business  of  the  proprietor.     ChmmonmeaUh  v.  Citrey^  444. 

a.  The  proprietor  of  a  lateral  railroad  is  bound  to  insert  or  suffer  others 
to  insert  the  necessary  switches,  sidings,  and  connections  to  get  cars 
on  and  off  the  main  track,  and  to  permit  ears,  whether  laden  or  empty, 
to  pass  up  and  down  the  road,  according  to  the  reasonable  rules  that 
prevail  on  other  railroads.    Ibid, 

3.  Mandamus  does  not  lie,  when  the  relator  who  seeks  to  transport  his 
coal  over  a  lateral  railroad  has  not  opened  or  mined  his  coal  or  offered 
it  in  cars  for  transportation.  If  this  has  been  caused  by  the  refusal  of 
the  proprietor  to  pass  the  relator's  empty  cars  into  his  mine,  such  re- 
fusal forms  the  matter  of  complaint ;  for  he  has  an  undoubted  right  to 
such  a  passage,  and  if  the  proprietor  does  not  prescribe  reasonable 
rules  for  its  exercise,  the  court  will  prescribe  them.    Ibid. 

4.  The  transporter  has  no  right  to  use  the  incline  plane,  the  tipple,  or 
schute,  the  screens,  or  the  landing  of  the  proprietor  of  a  lateral  rail- 
road, as  these  are  his  private  property.    Ibid, 

5.  When  such  transporter  has  provided  himself  with  a  landing  immedi^ 
ately  above  that  of  the  proprietor  of  the  road,  he  must  approach  such 
landing  from  the  head  of  the  incline  plane  by  means  of  his  own  pro- 
viding.   Ibid. 
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LEASE. — See  Landlord  ahd  Tbnakt. 

LEGAL  TENDER. 

The  Act  of  Congress  of  26th  February,  1862,  authorizing  the  issue  of 
legal  tender  notes  of  the  United  States,  is  constitutional.  Cfrocker  t. 
Wol/ordj  463. 

LEGISLATIVE  POWER. 

The  legislature  has  no  authority  to  barter  away  its  essential  attributes  of 
sovereignty;  and  each  legislature  should  assemble  with  the  same 
measure  of  sovereign  power  which  was  held  by  its  predecessors,  dii' 
ztn^t  Pawenger  Railway^  10. 

MALICIOUS  BURNING.— See  Cbimikal  Law,  1,  2,  3. 

MANDAMUS  EXECUTION.— 8ee  Ciths  ;  Couhtibb  abd  Towbbbips  ;  Pbac- 

TXOB. 

MARRIED  WOMEN.— 8ee  Husband  and  Wifb. 

MECHANICS'  LIEN. 

1.  Where  a  husband,  with  the  knowledge,  concurrence  and  approbation 
of  his  wife,  contracts,  in  his  own  name,  for  the  erection  of  a  dwelling 
on  land  belonging  to  the  wife,  the  lot  and  building  is  liable  on  a 
mechanic's  lien  filed  for  work  done  and  materials  fdmished  by  a  sub- 
contractor.   Farrttter  v.  Ftutan,  298, 

2.  Frequent  visits  by  the  wife  to  the  building  during  the  progress  of  the 
work,  giving  directions  concerning  the  work,  and  selecting  materials 
for  the  building,  constitute  sufficient  evidence  of  her  knowledge  and 
approbation  of  the  contract  for  building.    Ihid. 

3.  On  a  tei.  /a.  on  a  mechanic's  lien,  filed  against  a  married  woman  as 
owner,  it  is  proper,  though  not  essential,  to  Join  the  husband  as  de- 
fendant.   Butekiruon  v.  Preston^  303. 

4.  A  mere  technical  omission  to  join  the  husband  as  a  defendant  is  cured 
by  a  plea  in  bar,  trial  and  verdict.    Ibid. 

MINOR.— See  Ibfabt. 

MUNICIPAL  CORPORATIONS. 

1.  A  limitation  on  the  taxing  powers  of  municipal  corporations  is  not 
equivalent  to  a  prohibition  to  contract  debts.  Bmerton  ei  al.Y,  Blain-- 
viUe,  39. 

2.  If  town  councils  should  be  so  improvident  as  to  let  debts  be  contracted 
for  town  purposes  beyond  the  reach  of  the  means  which  their  taxing 
power  can  provide,  the  courts  have  no  authority  to  control  them,  when 
the  law  of  their  existence  does  not  restrain  them.    Ibid. 

3.  By  the  8th  section  of  the  Act  of  21st  April,  1868,  (Pamph.  L.  387,) 
municipal  corporations  are  relieved  from  the  necessity  in  any  case  of 
filing  an  affidavit  of  defence.     Oarrard  v.  AUeghmy  County^  338. 
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2.  If  tach  irregalaritj,  raiBapprehtiiBioB,  or  unfair  practice  is  shown, 
aliuntUf  then  the  inadequacy  of  price,  though  slight,  will  be  imputed 
to  that  cause,  and  then  if  the  court  is  satisfied  that  the  owner  of  the 
property  or  his  creditors  will  be  benefited,  the  sale  may  be  set  aside, 
or  the  biddings  opened  and  a  re-sale  ordered.    Syan^s  EtUUe,  178. 

3.  A  misapprehension  in  the  mind  of  heirs  and  administrators,  in  case  of 
an  Orphans'  Court  sale,  regarding  the  practice  of  the  court  as  to  set- 
ting aside  sales  for  inadequacy  of  price,  is  such  a  misapprehension  as 
is  contemplated  above.    Ibid, 

4.  A  sale  for  the  payment  of  debts  under  the  Orphans'  Court  discharges 
all  liens.    BiUme^er  et  al.  ▼.  Sltfer,  539. 

6.  Notice  given  to  the  buyer  of  property  at  an  Orphans'  Court  sale  for . 
the  payments  of  debts  visits  him  with  a  knowledge  of  all  the  fkcts  im- 
plied in  the  notice.    IHi. 

OTBR  AND  TERMINER.— See  Cbiiiwal  Law. 

PARENT  AND  CHILD.— fiee  Ikfaitt. 

PARTNERSHIP. 

1.  One  partner  of  a  manufiictnring  firm  has  not  the  power  without  the 
consent  of  his  copartner  to  sell  out  the  whole  assets  of  the  firm,  in- 
eluding'  the  tools  of  their  trade,  and  thus  terminate  the  partnership ; 
and  a  court  of  equity  will  interfere  by  iigunction  to  prevent  the  con- 
summation of  such  attempted  sale.    Sloan  v.  Mowre  j-  LinU,  44. 

a.  Upon  the  dissolution  of  a  partnership,  if  the  firm  do  not  harmonise  in 
their  views  as  to  the  disposition  of  the  assets,  the  appointment  of  a 
receiver  is  of  course.    Ibid, 

3.  One  largely  indebted,  by  forming  a  copartnership  and  transferring  to 
such  copartnership  a  part  or  even  the  whole  of  his  property,  provided 
it  was  b<mAJlde,  does  not  thereby  hinder,  delay  or  defraud  his  creditors, 
under  the  statute  of  Elisabeth.  Their  remedy  miiy  be  changed,  but  it 
is  still  a  Aill,  ample  and  complete  remedy.  Browne  v.  Ry»ka  j*  Co.,  537. 

4,  An  assumption  of  some  of  the  partners  individually  of  all  the  debts  of 
a  firm,  largely  indebted,  is  in  law  a  valuable  consideration  for  the  re- 
lease to  them-  of  the  interest  of  another  partner.    Ibid. 

PATENT. 

1.  A  party  using  contrivances  to  supplant  another  in  the  use  of  a  patent, 
by  obtaining  the  assignment  of  the  extended  term  thereof,  and  by  his 
answer  to  a  bill  in  chancery  and  his  cross  bill  under  oath,  claiming 
the  ownership  of  the  extended  patent,  and  praying  injunction  from  its 
use  against  the  other  party,  is  to  be  regarded  as  admitting  both  the 
value  of  the  patent  and  its  originality.    LwmgaUme  v.  Jorua^  68. 

2.  The  originality  and  validity  of  the  Sherwood  patent  of  Janu$  or  dou- 
ble-faced door  locks,  Investigated  and  established.    Ibid, 

3.  Where  an  inventor  has  made  application  for  a  patent,  the  delay  after- 
wards interposed  either  by  the  mistakes  of  the  public  officers  or  the 
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dilatory  proceedings  of  courts,  where  gross  laches  cannot  be  imputed 
to  the  applicant,  cannot  affect  his  rights.    AdaTiu  ▼.  Jonetj  73. 

4.  A  man  maj  justlj  be  treated  as  harlag  abandoned  his  application  if 
it  be  not  prosecuted  with  reasonable  diligence.    Ibid. 

5.  If  an  inventor  claims  two  distinct  improvements  in  one  machine,  he 
maj  apply  for  them  jointly  and  have  a  single  patent  for  them  both. 
If  he  has  made  a  mistake  as  to  one  of  the  improvements  claimed,  but 
is  clearly  entitled  to  a  patent  as  to  the  other,  he  cannot  be  justly  said 
to  have  abandoned  either  during  a  litigation  as  to  his  right  to  both. 
Ibid. 

6.  Patterson's  patent  for  a  concave  bevelled  keeper,  held  to  be  an  imma- 
terial variation  of  Adams'  patent  for  an  "  improved  keeper  for  right 
and  left  hand  door  locks,"  worthless  as  an  improvement,  and  palpably 
got  up  as  a  cover  and  to  give  color  to  an  invasion  of  rights.    Ibid, 

7.  The  novelty  of  the  Adams  improvement  examined  and  affirmed.    Ibid^ 

8.  The  Circuit  Courts  of  the  United  States,  having  jurisdiction  in  equity 
of  controversies  arising  under  the  United  States  Patent  Laws,  do  not 
act  as  ancillary  to  a  court  of  law,  and,  therefore,  do  not  require  the 
patentee  first  to  establish  his  legal  right  in  a  court  of  law,  and  by  the 
verdict  of  a  jury.    Sandert  v.  Logan^  241. 

9.  Where  the  injury  done  to  a  patentee  by  inflringement  of  his  patent  is 
not  in  the  use  of  his  invention,  but  in  making  use  <^  it  without  com- 
pensating the  patentee  therefor,  it  being  the  interest  of  the  patentee 
that  his  invention  should  be  adopted  and  used  by  all,  the  measure  of 
"  actual  damage ''  is  the  price  or  value  of  a  license  to  use  it.    Ibid, 

10.  In  such  cases,  the  measure  of  damage  being  a  certain  sum,  an  ac- 
count of  profits  is  not  required,  and  the  jntisdiction  of  a  chancellor 
need  not  be  invoked.    Ibid. 

11.  Injunction  is  not  the  proper  remedy  in  such  cases«  It  is  a  remedy 
used  only  for  prevention  and  protection,  and  not  to  enforce  the  pay- 
ment of  money,  nor  for  extortion.    Ibid, 

12.  A  court  of  law  may  treble  a  verdict  for  "  actual  damage ''  in  a  patent 
suit,  where  the  defendant  has  acted  wantonly  or  vexatiously,  but  a 
court  of  equity  can  inflict  no  exemplary  or  punitive  damages,  as  a 
court  of  law  may.    Ibid. 

13.  The  use  of  several  machines  in  public,  for  more  than  two  years 
prior  to  applying  for  a  patent,  although  slightly  varying  in  form  and 
arrangement,  yet  substantially  the  same  as  afterwards  patented,  can- 
not be  alleged  to  be  experimental,  so  as  to  avoid  the  legal  conse- 
quences of  such  prior  use.    Ibid. 

14.  The  obvious  construction  of  the  seventh  section  of  the  Patent  Act  of 
1839  is,  that  a  purchase,  sale,  or  prior  use,  within  two  years  before 
applying  for  a  patent,  shall  not  invalidate,  unless  it  amounts  to  an 
abandonment  to  the  public.    Ibid. 

15.  Abandonment  may  take  place  within  two  years  prior  to  the  applica- 
tion for  a  patent.    Ibid, 
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PEWHOLDBRS. 

1.  Pewholdera  in  a  chnrch  are  lUble,  under  the  established  general 
rules  and  regulations  of  the  association,  for  increased  pro  rata  assess- 
ments laid  bj  the  trustees  of  the  association  on  the  value  of  the  pewt, 
to  raise  the  necessarj  means  of  deftajing  the  proper  and  current 
expenses  of  the  association,  notwithstanding  in  the  deeds  orlginallj 
giyen  to  the  pewholders  for  their  pews  a  specified  lower  rate  per  cent, 
was  resenred.     Curry  t.  Tk*  IVMfMf ,  40. 

3.  The  trustees  of  a  religious  association  maj  adopt  bj-laws  or  resolu- 
tions to  equalise  the  amount  neeessarj  for  its  support,  and  assess  the 
proportionable  amount  on  each  pewholder,  though  there  is  no  prori- 
sion  in  the  constitution  or  articles  of  association  authorizing  them  to 
to  do.    /Ml 

3.  Property  in  a  pew  is  a  mere  easement,  being  confined  to  the  right  to 
sit  therein  during  public  worship.    IbUL 

PLEADING. 

1.  Matters  which  appertain  solely  to  the  jurisdiction  of  a  court,  or  to  the 
disabilities  of  a  suitor,  should  nerer  be  blended  with  questions  which 
enter  essentiallj  into  the  subject-matter  of  the  controrersy.  Adam»  t. 
WkiU,  21. 

2.  In  dilatory  pleas  the  greatest  precision  is  required.    Ibid, 

3.  A  plea  to  the  jurisdiction  concludes  to  the  cognisance  of  the  court,  by 
praying  judgment,  if  the  court  will  take  cognisance  of  the  suit,  or  of 
the  plea  (declaration)  aforesaid.    Ibid. 

4.  Plea  to  the  jurisdiction  must  be  signed  by  the  defendant  in  person, 
and  not  by  attorney.    Ibid. 

5.  The  affidarit  accompanying  the  plea  must  be  positiTe,  and  not "  as  he 
belieres."    Ibid, 

6.  The  plea  must  be  put  in  within  four  days  of  the  term  to  which  the 
declaration  is  filed,  counting  both  days  indnsire.    Ibid, 

7.  Filing  plea  in  bar  is  a  wairer  of  the  plea  in  abatement.    Ibid, 

8.  A  literal  copy  of  the  note,  omitting  the  endorsement,  which  is  averred 
in  the  declaration,  is  a  compliance  with  the  71st  rule  of  the  United 
States  District  Court.    Ibid, 

9.  In  his  affidavit  of  defence,  the  defendant  must  state  '<  ftiUy  and  partic- 
ulariy"  the  nature  and  amount  of  his  set-otf.    /M. 

10.  Where  an  attachment  is  served  on  a  garnishee,  before  suit  brought 
on  the  claim  attached,  he  is  bound  to  plead  it  in  abatement,  and  can- 
not give  it  in  evidence  under  the  plea  of  payment  with  leave,  &c. 
Having  pleaded  payment  in  bar,  he  will  be  precluded  on  trial  from 
pleading  in  abatement.    Adam$  v.  Avery't  ExictUartj  77. 

11.  Where  defendant  contracted  to  give  plaintiff  a  railroad  truck  and  a 
horse,  in  exchange  for  a  patent  right  assigned  by  plaintiff,  but  failed, 
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from  want  of  title,  to  delWer  th«  truck,  the  plaintiff  cannot  recoTer 
nnder  a  count  for  monej  had  and  receired.    Pratt  v.  Thimekf  289. 

12.  The  plaintiff  ahoald  file  a  special  count,  averring  the  exchange  agreed 
on,  the  failure  of  title  to  the  track,  its  value  and  notice  to  defendant. 
Ibid. 

13.  In  order  that  property  given  And  received  as  money  maj  be  recovered 
as  monej,  the  agreement  to  treat  it  as  such  must  be  clear.    Ibid. 

14.  The  presumption  of  coercion,  which  the  law  raises  when  the  acts 
complained  of  are  done  by  the  wife  in  the  presence  of  the  husband,  is 
primdfaeie,     Woodw4ird  v.  Booty  387. 

15.  Therefore,  to  maintain  an  action  against  them  for  their  joint  act,  the 
declaration  should  itself  set  forth  facts,  or  contain  allegations,  nega- 
tiving this  presumption.    I6id. 

POOR. 

1.  The  primary  duty  imposed  by  the  general  poor  laws,  upon  the  over- 
seers of  the  poor,  in  emergencies  arising  from  disease  or  sudden  in- 
firmity, is  to  ftiraish  relief,  next  to  obtain  an  order  of  maintenance, 
and  then  afterwards,  if  practicable,  an  order  of  removal.  In  such 
cases  relief  may  precede  any  order  for  that  purpose,  and  the  proper 
district  would  be  liable  to  pay  therefore  without  such  order.  Direetort 
of  the  Poor  v.  Dooit,  36. 

2.  The  provisions  of  the  special  poor  law,  enacted  for  Allegheny  county, 
viz :  Act  of  23d  April,  1862,  and  supplement  of  18th  April,  1855,  are 
in  plain  affirmance  of  the  humane  purpose  of  all  previous  laws  on  the 
subject,  and  were  not  intended  to  effect  any  change  in  the  principles  of 
the  original  design,  but  merely  in  the  executive  machinery,  or  details, 
by  transferring  the  duties  and  liabilities  of  the  overseers  under  the 
prior  law,  to  the  directors  under  the  latter  one.    Ibid. 

POSTMASTER. 

1.  Where  a  postmaster  has  made  default  in  not  paying  the  quarterly  bal- 
ances found  to  be  due  to  the  United  States,  by  the  auditor  for  the  Post 
Office  Department,  and  the  Postmaster-General  has  failed  to  institute 
suit  against  such  postmaster  and  his  securites  for  two  years  from  and 
after  such  default,  the  securities  are  discharged.  Roddy  v.  UniUd 
States,  374. 

2.  Proviso  to  3d  section  of  the  Act  of  Congress  of  the  3d  March,  1825, 
construed.    Ibid. 

PRACTICE. 

I.  Where  an  Act  of  Assembly  grants  the  right  of  appeal  and  a  hearing, 
in  the  case  of  a  report  by  viewers  appointed  by  the  Quarter  Sessions, 
estimating  benefits,  and  apportioning  and  assessing  damages  occasioned 
by  the  opening  of  a  public  street,  it  is  to  be  construed  as  meaning  an 
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Appeal  to  the  court  and  for  hearing  before  the  court.  The  case  is  not  of 
that  class  contemplated  bj  the  clause  of  the  Constitution  in  which  the 
right  of  trial  bj  jarj  is  secured.    Bxtmnam  of  Pemuylvamia  Avenue,  I. 

2.  If  the  street  be  laid  out  bj  force  of  the  Act  of  Assembly  alone,  and 
the  act  be  for  a  public  purpose,  all  persons  interested  are  bound  to 
take  notice  of  its  proTlslons.    lUd. 

3.  Where  the  act  prescribes  that  the  riewers  appointed  bj  the  court  shall 
*<  proceed  with  as  little  delay  as  possible  to  riew  and  examine  the  ground 
proposed  for  the  extension  of  said  arenue ;"  and  after  apportioning 
damages,  ^.,  "  shall  file  the  said  apportionment  and  assessment  in  the 
said  court,''  it  is  not  an  essential  requisite  in  all  such  cases  that  the 
report  should  be  filed  at  the  next  term  of  the  court    Ibid. 

4.  The  presumption  of  law  is  In  fisTor  of  the  correctness  of  the  riewers' 
report.    Ibid. 

6.  If  the  street  be  laid  out  and  extended,  not  by  yirtne  of  the  city's  cor- 
porate powers,  but  by  direct  legislation,  and  the  act  authorises  the 
yiewers  to  apportion  and  assess  the  damages  upon  and  among  the  in- 
dlTiduals  benefited  fairly  and  equitably,  the  riewers  are  not  confined 
in  the  apportionment,  Ac,  to  property  within  the  city  limits.    Ibid, 

a.  Where  on  trial,  the  plaintiff  at  bar  amends  his  declaration  in  matter  of 
substance,  to  which  defendant,  alleging  surprise,  reftises  to  plead  or 
demur,  but  mores  for  a  continuance,  it  is  the  duty  of  the  court  to  grant 
the  motion.    Pitltburgk  and  SUubenviUe  RaHroad  Co.  t.  Clarky  48. 

7.  An  action  on  the  case  will  lie  against  an  officer  who  disregards  the 
provisions  of  the  Act  of  April  9th,  1849,  by  selling  personal  property 
required  by  the  defendant  in  the  execution  to  be  appraised  and  set  off 
to  him.     VandrtoT  t.  King^  66. 

8.  Formation  of  issue,  in  cases  of  appeal  where  lands  or  materials  are 
taken  for  railroads  or  other  roads,  discussed,  and  directions  giren 
therefor.    PiUthurgh  and  ConneUville  Railroad  Co.  t.  TTotoon,  82. 

9.  To  maintain  a  tcire/aciat  guare  executionem  nofi,  rar  judgment  confessed 
on  a  replevin  bond  with  warrant  of  attorney  annexed,  it  is  not  neces- 
sary that  a  «et.  fa,  suggesting  breaches  of  the  condition  of  the  bond 
should  have  been  issued,  or  an  allegation,  that  there  is  a  judgment  de 
retomo  habendo  in  the  replevin  suit,  made  in  the  tci.  fa,  issued  or  entered 
on  the  record  of  the  judgment  confessed  on  the  replevin  bond.  OrnUt 
V.  Kearney,  87. 

10.  That  a  rule  to  show  cause  why  judgment  of  nonprot,  in  the  action  of 
replevin  should  not  be  opened,  and  in  the  meantime  proceedings  stayed, 
obtained  since  the  issuing  of  the  «d./a.  and  still  pending,  is  no  barrier 
where  plaintiffs  in  the  replevin  have  not  used  due  diligence,  to  the  pro- 
ceedings on  the  9ci,fa.    Ibid. 

11.  Where  the  only  absolute  limit  of  the  defendant's  liability  is  the 
amount  of  the  penalty,  and  that  is  over  one  hundred  dollars,  the  Dis- 
trict Court  has  jurisdiction  of  the  action.    Ibid. 

12.  The  remedy  for  enforcing  judgments  against  counties  aad  townships, 
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proTided  by  the  Act  of  15th  April,  1834,  is  not  applicable  to  cities. 
Oelriehs  v.  PUUburgh,  93. 

13.  The  Act  of  1819,  directing  the  levy  and  sale  of  stocks  in  bodies  cor- 
porate, held  by  bodies  politic,  is  not  repealed  by  the  Act  of  1836  ;  and 
the  opinion  of  the  Supreme  Coart  of  Pennsylvania  in  Lex  v.  Potters,  4 
Harris  295,  concurred  in.    Ibid. 

14.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  National 
government,  or,  in  any  manner,  limit,  or  affect  the  operation  of  the 
process,  or  proceedings  of  the  national  courts.    Ibid, 

15.  The  whole  efBlcacy  of  such  laws  in  the  courts  of  the  United  States, 
depends  upon  the  enactments  of  Congress.  So  far  as  they  are  adopted 
by  Congress  they  are  obligatory.  Beyond  this  they  have  no  controlling 
influence.    Ibid,  * 

16.  Congress  may  adopt  such  state  laws  directly  by  substantive  enact- 
ment, or  they  may  confide  the  authority  to  adopt  them  to  the  courts  of 
the  United  States     Ibid, 

17.  The  Act  of  Congress  of  the  19th  of  May,  1823,  adopted  the  process  of 
the  state  courts  then  in  use.  Any  changes  by  future  state  legislation, 
to  be  adopted  only,  by  rule  of  court,  at  the  discretion  of  the  judges  of 
the  courts  of  the  United  States.    Ibid, 

18.  At  the  date  of  the  passage  of  the  Act  of  Congress,  of  the  19th  May, 
1828,  the  law  of  Pennsylvania,  of  1819,  was  in  full  force.    Ibid, 

19.  It  authorized  the  stock  of  any  body  corporate,  owned  by  bodies  poli- 
tic, like  the  city  of  Pittsburgh,  to  be  taken  in  execution  underayf./a., 
and  sold  in  the  same  manner  as  goods  and  chattels.    Ibid. 

20.  The  levy  by^.  /a.,  on  the  stock  of  the  defendants  in  the  Pittsburgh 
Gas  Company  held  to  be  legal  and  proper.    Ibid, 

21.  The  plaintiff  in  an  action  on  a  replevin  bond,  where  there  was  judg- 
ment of  nonsuit  in  the  action  of  replevin,  may  either  issue  a  tdrefadai 
qwtre  exeeutionem  non  or  a  teL  fa,  suggesting  breaches.  MaffiU,for  tM«, 
V.  Higgim  et,  al,,  107. 

22.  But  he  is  not  at  liberty  to  suggest  breaches  and  forthwith  issue  an 
execution  for  the  penalty  of  the  judgment,  to  be  released  on  payment 
of  the  value  of  the  property  replevied,  with  interest  and  costs.    Ibid, 

23.  The  defendants  are  entitled  to  a  day  in  court,  and  besides,  the  sure- 
ties are  not  concluded  by  the  value  fixed  on  the  property  in  the  reple- 
vin bond.    Ibid,  / 

24.  The  issue  of  a  special  fi.fa,  under  the  Act  of  1834,  and  which  has 
been  executed  and  returned  by  the  marshal,  does  not  conclude  the 
plaintiff,  but  he  may  resort  to  his  common  law  writ  of  fi,  fa.  to  obtain 
satisfaction  of  his  judgment.    Dobbin  v.  AUeghmy  County^  120. 

25.  He  may  have  several  writs  in  succession ;  or  suing  out  one,  he  may 
abandon  it  before  it  is  executed,  and  sue  out  another ;  or  he  may  even 
have  several  writs  running  at  the  same  time,  provided  they  all  be  of 
the  same  species.    Ibid 
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26.  The  taking  out  of  the  writ  is  not  an  election,  bnt  onlj  in  order  to  an 
election.    DobMn  r.  AlUffhen^  Omhi^i  120. 

27.  An  attachment  execution ,  under  the  Act  of  1836,  if  in  inbetance,  if 
not  in  form,  an  execution,  and  suph  writ  maj  issue  pending  a>S./a. 
Ibid, 

28.  The  remedies  of  a  plaintiff  are  cumnlatire  and  successiTc,  and  the 
pursuit  of  one  remedj  will  not  deprire  him  of  another.    /Mcf. 

99.  The  courts  of  the  United  States  maj,  in  their  discretion,  adopt  anj 
part,  or  all  of  the  remedies  prorided  bj  the  legislature  of  a  state. 

30.  This  delegation  of  power  bj  Congress,  held  to  be  constitutional,  bj 
the  Supreme  Court  of  the  United  States.    /Mf. 

31.  The  adoption  of  the  Act  of  Assemblj  of  PennsylTsnia,  of  1834,  as 
part  only  of  the  ftnal  process  of  the  United  States  Circuit  Court,  to  en- 
force judgments  against  counties,  held  to  be  within  the  limits  of  their 
legitimate  and  constitutional  powers.    lUd, 

32.  An  answer  should  be  a  counter  statement  of  fkets,  a  confhtatton  of 
what  is  alleged  bj  the  other  party,  and  should  be  neither  erasiye  nor 
argumentatire.    PoUoek  r.  Lawrmee  CmnUy^  137. 

33.  The  annual  estimate  of  the  probable  expenses  of  the  county  for  the 
ensuing  year,  required  by  law  to  be  made  by  the  commissioners,  is  not 
an  appropriation.    Ibid, 

34*.  An  appropriation  is  to  set  apart  or  rote  a  sum  of  money  for  a  par- 
ticular object    IHi, 

36.  There  is  no  appropriation  of  any  part  of  the  common  ftind,  until  the 
commissioners,  by  their  warrant  on  the  treasurer,  indicate  the  specific 
object  to  which  it  is  to  be  applied  or  set  apart.  It  is  then  serered 
from  the  mass  and  "appropriated,"  and  not  before.    Ibid, 

36.  When  unfortunately  the  current  expenses  exceed  the  current  income, 
and  all  cannot  be  promptly  paid,  to  the  rigilant  must  be  giren  the  first 
products  of  the  treasury.    Ibid. 

37.  No  oaprieiouB  application  of  the  public  fVinds'by  the  commissioners, 
in  the  face  of  a  debt  solemnly  abjudicated,  and  after  notice  of  an  exe- 
cution commanding  its  payment,  will  be  permitted.    Ibid. 

38.  The  execution  provided  by  the  Act  of  1834,  relatire  to  counties,  ope- 
rates as  an  injunctioot  upon  the  commissioners,  restraining  them  from 
drawing  any  warrant,  or  making  any  payment  for  any  purpose  what- 
ever,  until  the  judgment  is  satisfied.    Ibid, 

39.  The  jurisdiction  of  a  court  is  not  exhausted,  by  the  rendition  of  ita 
judgment,  bnt  continues  until  the  judgment  shall  be  satisfied.    Ibid. 

40.  The  writ  authorized  by  the  Act  of  1834  is  not  the  prerogative  writ 
of  mandamus,  for  that  can  issue  without  a  judgment,  but  this  cannot. 
Ibid, 

41.  Neither  is  it  an  original  proceeding  against  the  commissioners,  but 
an  execution  and  final  process  to  enforce  the  payment  of  a  judgment. 
Ibid, 
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42.  There  can  be  no  juBt  gronnd  of  complaint,  when  the  courts  of  the 
United  States  adopt  the  process  of  the  conrts  of  the  state.  PoUoek  y. 
LawrmcB  County^  137. 

43.  A  reAisal  to  obey  the  command  of  the  execution,  will  be  followed  bj 
an  attachment  against  the  commissioners.    Ibid. 

44.  There  is  nothing  in  the  statute  authorizing  a  justice  of  the  peace  to 
ascertain  the  amount  of  a  claim  without  testimony,  unless  on  the  ad- 
mission of  a  defendant.  The  non-appearance  of  a  defendant  autho- 
rizes a  judgment  by  default,  but  still  the  plaintiff  must  prove  his 
claim.    MeCowan  t.  Wcard^  251. 

45.  Inadequacy  of  price  merely,  in  a  judicial  sale  of  any  kind,  is  not 
sufficient  of  itself  to  justify  the  court  in  withholding  its  sanction  and 
approval,  unless  that  inadequacy  is  so  gross  as  of  itself  to  amount  to 
proof  of  some  latent  irregularity,  misapprehension  or  unfair  practice. 
Ryan'i  BtUUe,  178. 

46.  If  sach  irregularity,  misapprehension  or  unfair  practice  is  shown, 
a/iuncfe,  then  the  inadequacy  of  price,  though  slight,  will  be  imputed 
to  that  cause,  and  then  if  the  court  is  satisfied  that  the  owner  of  the 
property  or  his  creditors  will  be  benefited,  the  sale  may  be  set  aside, 
or  the  biddings  opened  and  a  re-sale  ordered.    Ilnd. 

47.  A  misapprehension  in  the  mind  of  heirs  and  administrators,  in  case 
of  an  Orphans'  Court  sale,  regarding  the  practice  of  the  court  as  to 
setting  aside  sales  for  inadequacy  of  price,  is  such  a  misapprehension 
as  is  contemplated  above.    Ibid, 

48.  Where  defendant  by  bis  testimony  in  chief  puts  his  defence  solely 
upon  the  ground  of  payment,  and  plaintiff  merely  replies  by  disprov- 
ing it,  it  is  too  late  then  to  set  up  a  new,  independent  defence 
under  cover  of  a  rebuttal  of  the  plaintiff's  reply.  Merthon  v.  Sbod  j* 
Co.,  20V. 

49.  Judgment  will  not  be  entered  "  for  want  of  sufficient  affidavit  of  de- 
fence," where  the  affidavit  of  claim  is  not  in  substantial  compliance 
with  the  rule  of  court.      Oarrard  v.  AUegheny  OotuUy,  338. 

50.  Writs  of  execution  of  the  United  States  Circuit  Court  for  the  Western 
District  of  Pennsylvania,  against  a  county,  issued  under  a  rule  of  that 
court,  adopting  as  a  part  of  its  civil  process,  the  6th  and  7th  sections 
of  an  Act  of  Assembly,  relative  to  actions  by  and  against  counties  and 
townships,  approved  April  15,  1834,  have  just  the  same  force  and 
effect  as  similar  writs  issued  by  the  state  courts.  OommonwMUh  v. 
Fhyd,  342. 

51.  The  courts  of  the  United  States  receive  the  statutes  and  judicial  pre- 
cedents of  the  different  states  as  evidence  of  the  law  of  each  state 
without  special  plea  or  proofs  of  witnesses.  Eoan9  v.  TKe  Cleveland  and 
PitUburgh  RaUroad  Co.,  483. 

PRINCIPAL  AND  AGENT.— See  Aobmot. 
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PRIYILBGS. 

1.  A  stockholder  or  attorney  of  a  corporation  of  another  state,  while 
here  attending  to,  or  preparing  for,  legal  proceedings,  to  which  the 
corporation  is  partj,  in  the  United  States  Courts,  and  in  coming  and 
returning,  is  protected  from  all  other  ciyil  process— the  same  as  if  he 
were  indiyidnallj  partj  to  the  suit,  and  resident  in  this  state,  and  the 
proceedings  upon  which  he  attended  were  in  the  state  courts.  Hobmu 
T.  if«ZffOfi,  216. 

2.  Liberality  of  the  constitutional  pririleges  granted  the  citizens  of  each 
state  in  the  sereral  states.    Ibid, 

PURGHASB-MONKT. 

A  judgment  entered  on  the  note  of  a  married  woman  for  the  purchase- 
money  of  real  estate,  will  not  be  stricken  off,  unless  she  rescinds  the 
contract  and  re-conveys  the  land  to  the  grantor.    Dotro  t.  Dotro^  261. 

QUARTSR  SESSIONS.— ^e  Guxihal  Law. 
RAILROAD  BONDS.— See  Guabahtt. 

RAILROAD  DAMAGES. 

Formation  of  issue  for  assessment  of  damages  in  cases  of  appeal,  where 
lands  or  materials  are  taken  for  railroads  or  other  roads,  discussed, 
and  directions  giren  therefor.  PiUibm'gh  and  OoimeUvUle  EUulroad 
Chmpamif  t.  TToifon,  82. 

RAILROADS. 

1.  By  the  Act  of  Assembly  of  April  18,  1853,  (Pamph.  L.  473,)  and  its 
supplement  of  April  11, 1862,  (Pamph.  L.  436,)  authority  is  giren  to 
the  Glereland  and  Pittsburgh  Railroad  Company  to  build  a  railroad 
from  Rochester  to  PitUburgh.  PeUtUm  qf  O,  ^  F,  RaOtoad  Compoi^, 
348. 

2.  Though  the  language  of  the  1 1th  section  of  the  Act  of  Assembly  of 
19th  February,  1849,  regulating  railroad  companies,  is  mandatory  that 
the  court  shall  appoint  a  view,  it  means  that  they  shall  appoint  a  riew 
only  when  the  petitioner  brings  his  case  within  the  act.    Ibid, 

3.  The  legislature  has  no  power  to  authorise  one  railroad  company  to 
appropriate  any  premises  of  another  railroad  company  which  are  neces- 
sary to  the  proper  conduct  of  the  business  of  the  latter.    Prid, 

4.  If  a  railroad  company  own  lands  or  rights  of  way  not  necessary  for 
the  proper  conduct  of  its  business,  such  property  may  be  taken  for  the 
use  of  another  company,  just  as  the  property  of  any  one  on  the  line  of 
the  proposed  road.    Ihid. 

RAILROAD  SUBSCRIPTIONS. 

1.  The  Act  of  Assembly  of  9th  July,  1853,  section  7,  authorizing  certain 
counties  to  subscribe  to  the  capital  stock  of  the  Northwestern  Rail- 
way Company,  which  prorides  that  the  counties  may  "  make  payments 
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on  Buch  terms  and  in  snch  manner  as  may  be  agreed  upon  bj  said 
companj  and  the  proper  county,''  confers,  by  sach  provision,  f\ill  au- 
thority npon  the  county  to  issue  coupon  bonds  in  payn^ent  of  such 
subscription.    Adanu  t.  Lawrence  Cauntyf  60. 

2.  All  doubts  as  to  this  being  the  proper  construction  of  the  said  section 
are  dispelled  by  the  following  considerations : 

Ist.  Because  the  legislature  themselves  have  so  construed  it,  the  praviso 
to  the  said  section  being  "  that  whenever  bonds  of  the  respective 
counties  are  given  in  payment  of  subscriptions,  the  same  shall  not  be 
sold  by  said  railroad  company  at  less  than  par  value,''  &c.,  which 
shows  that  the  legislature  took  it  for  granted  that  the  issue  of  bonds 
was  intended  to  be  included  in  the  brief  but  comprehensive  eipression 
of  the  "  manner  in  which  payment  may  be  made." 

2d.  All  parties  concerned  have  treated  this  as  the  true  construction, 
and  have  acted  under  it  accordingly. 

3d.  The  matter  has  been  before  the  Supreme  Court  of  the  state :  8  Casey 
144,  and  it  does  not  there  appear  that  the  county  ought  to  have  the 
bonds  enjoined  as  made  without  authority.  The  decree  there  is  based 
on  the  doctrine  that  these  bonds  are  binding  on  the  county  in  the 
hands  of  band  fide  holders.    Ibid, 

3.  The  said  bonds,  so  issued,  in  the  hands  of  banA  fide  holders,  who  have 
obtained  them  at  their  market  value,  are  not  affected  by  the  proviso  of 
the  act,  "  that  whenever  bonds  of  the  respective  counties  are  given 
in  payment  of  subscriptions,  the  same  shall  not  be  sold  by  said  rail- 
road company  at  less  than  par  value."    Ibid. 

4.  The  officiating  as  a  judge  of  an  election  of  an  incorporated  company, 
is  a  waiver  of  any  alleged  condition  attached  to  the  subscription  for  its 
stock,  and  renders  such  subscription  absolute.  PUUburgh  cmd  Steuben" 
viUe  Railroad  Company  v.  Protuffit^  85. 

RAPE.— See  Cbiicdial  Law,  8,  18. 

REAL  ESTATE. 

Where  one  died  seised  of  real  estate  descended  from  her  father,  leaving 
as  her  nearest  kindred  her  mother,  a  paternal  aunt  and  maternal  aunts 
and  uncles,  the  paternal  aunt  alone  is  entitled,  as  next  of  kin  of  the 
blood  of  the  ancestor  from  whom  the  estate  descended.  QUmore  v. 
Roee^  500. 

RECEIVER. 

1.  Upon  the  dissolution  of  a  partnership,  if  the  firm  do  not  harmonise 
in  their  views  as  to  the  disposition  of  the  assets,  the  appointment  of  a 
receiver  is  of  course.    Sloan  v.  Moore  ^  lAntt^  44. 

2.  Property  in  the  hands  of  a  receiver,  appointed  by  a  court  of  chancery, 
is  not  liable  to  seizure  and  sale  under  execution  on  a  judgment  at  law. 
Bobineon  v.  The  0.  J*  P.  Railroad  Company^  257. 
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RBGOGKISANGB. 

1.  The  Sapreme  Ooart  hu  no  i^nthorit^  to  rariew  the  order  or  decree  of 
the  Common  PleM  In  the  distribntion  of  money  collected  on  »  forfeited 
recogniMuce  in  the  Quarter  Seidons.  JUmk  ofLmvrmu  Ootmfy  r.  Lam- 
renei  County,  81. 
3.  Act  of  Oonfreu  of  38th  Febnurj,  1839,  avthoriting  the  courts  of  the 
United  States  to  reliere  bail  in  certain  cases,  construed.  UmiedStatet 
T.  ZhmeoHf  338. 

3.  The  courts  in  Bngland  had  such  power,  independent  of  Acts  of  Par- 
liament conferring  it,  which  were  held  bj  the  Judges  to  be,  simply,  in 
alBrmanee  of  the  common  law.    Ibid, 

4.  The  reasoning  of  Chief  Justice  Marshall,  in  1  Brockenbrough  255, 
although  deliTcred  many  years  before  the  passage  of  the  Act  of  Con- 
gress, sustains  the  power  of  the  Court  to  grant  relief,  as  well  alter  as 
before  judgment.    Ibid, 

5.  A  recognisance  is  a  matter  of  record,  and  when  forfeited,  it  is  in  the 
nature  of  a  Judgment  of  record,  and  when  judgment  is  giren,  the 
whole  to  be  taken  as  one  record.    Ibid. 

6.  In  the  courts  of  the  United  States,  the  recognisance  is  estreated  and 
sued  in  the  same  forum,  and  the  court  haying  power  orer  the  proceed- 
ings from  the  beginning,  may  grant  relief,  eren  after  judgment  and  ex- 
ecution in  the  hands  of  the  marshal.    Ibid, 

RBCORDINa.— See  Absiovmiiit. 

RBOISTER'S  COURT. 

1.  Whefe  a  petition  to  the  Register's  Court  to  prore  the  contents  and 
make  probate  of  an  alleged  lost  will,  was  dismliBed,  and  the  adminis- 
trator prerionsly  appointed,  made  distribution  of  the  personalty,  and 
the  heirs  at  law,  by  proceedings  in  the  Orphans'  Court,  made  partition 
of  the  real  estate,  and  subsequently  the  alleged  will  was  found ;  upon 
application  made  for  its  probate  the  only  question  for  the  Register's 
Court  is  the  due  execution  of  the  paper  produced,  and  its  continued 
existence  to  the  time  of  his  death,  as  the  last  will  and  testament  of  the 
decedent.  If  the  proofs  are  conclusire  in  the  aflbmatire,  probate  will 
be  granted,  as  of  course.    Ohamb^r^s  E$laU,  143. 

2.  The  administrator  in  such  case  is  protected  in  the  administration  by 
Act  of  24th  February,  1834,  section  68.    Ibid, 

3.  Our  Acts  of  Assembly  prescribe  no  time  within  which  a  will  must  be 
probated.    Ibid, 

RBLIGIOUS  ASSOCIATION'S.— See  Piwboldibs. 

1.  Pewholders  in  a  church  are  liable,  under  the  established  general  rules 
and  regulations  of  the  association,  for  increased  pro  rata  assessments 
laid  by  the  trustees  of  the  association,  on  the  value  of  the  pews,  to 
raise  the  necessary  means  of  defraying  the  proper  and  current  expenses 
of  the  association,  notwithstanding  in  the  deeds  originally  giren  to  the 
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pewholders  for  their  pews  a  specified  lower  rate  per  cent,  was  re- 
served.    Otirry  v.  The  TrwUe*^  40. 

2.  The  trustees  of  a  religious  association  maj  adopt  bj-laws  or  resolu- 
tions to  equalize  the  amount  necessary  for  its  support,  and  assess  the 
proportionable  amount  on  each  pewholder,  though  there  is  no  pro- 
Tision  in  the  constitution  or  articles  of  association  authorising  them 
so  to  do.    Ihid, 

3.  Property  in  a  pew  is  a  mere  easement,  being  confined  to  the  right  to 
sit  therein  during  public  worship.    Ihid, 

4.  Where  a  writing  conreying  the  title  in  trust  for  a  religious  society,  is 
silent  as  to  the  nature  of  the  worship  intended,  it  will  be  implied  from 
the  denominational  connection  and  the  usage  of  the  congregation  at 
the  time  of  the  grant  and  afterwards.    BPOimnU  r.  WaUon^  220. 

5.  Such  a  trust,  for  a  congregation  of  Seceders,  subordinate  to  the  As- 
sociate Synod  of  North  America,  is  for  the  congregation,  and  not  for 
the  Associate  Church  at  large.    1  hid, 

6.  A  trust  is  a  ciril  right,  which  must  be  administered  according  to  the 
intent  of  the  parties  to  it,  and  cannot  be  affected  by  an  act  of  ecclesi- 
astical government,  changing  the  church  relation  which  was  intended 
to  be  advanced  by  the  trust.    Ibid, 

7.  It  was  incompetent  for  the  Synod  of  the  Associate  Church,  by  an  ec- 
clesiastical union  with  the  Associate  Reformed  Synod  merging  the 
name,  separate  existence  and  history,  and  the  peculiar  standards  of  the 
former  in  a  new  body  called  the  United  Presbyterian  Church,  and 
changing  the  church  relations  of  the  members,  to  carry  the  rights  of 
property  of  the  congregation  into  the  new  church.    Ihid. 

8.  The  fhbgment  of  the  Associate  Ohurch,  which  in  1782,  refhsed  to  go 
into  the  union  between  the  Associate  and  the  Reformed  Presbyteries, 
protested  and  continued  its  relation  to  the  Associate  Synod  of  Edin- 
burgh, is  that  which  was  known  as  the  Associate  Church  in  1803,  when 
this  trust  arose,  and  down  to  the  union  with  the  Associate  Reform 
Church  in  1858.  This  secession  church  stood  in  an  attitQde  of  repug- 
nance to  the  Reformed  Presbytery,  one  of  the  elements  of  the  union  of 
1782,  and  to  the  Associate  Reformed  Church  after  that  union,  as  shown 
in  its  narrative  and  other  acts.     Ibid. 

9.  By  the  adoption  of  the  "basis"  of  union  in  1868,  between  this  seces- 
sion church,  and  the  Associate  Reformed  Church,  the  former  became 
merged  in  the  United  Presbyterian;  losing  its  distinctive  name, 
existence  and  identity  of  origin  and  history,  its  peculiar  and  distinctive 
standards  and  acts  of  church  government,  and  the  means  of  enforcing 
its  own  rigid  practice  and  its  peculiar  interpretation  of  the  common 
Presbyterian  standards ;  all  of  which  lying  at  the  foundation  of  this 
trust,  the  members  of  this  congregation  were  not  bound  to  follow  the 
ecclesiastical  body  into  the  union ;  and  the  title  remains  with  that 
portion  of  the  congregation  even  though  a  minority,  who  stand  still, 
and  continue  in  the  old  church  relation.    Ibid, 
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REPLSYIN. 

1.  To  maintain  a  9tit%Jiicuu  ptart  ezeeuUonem  non,  wr  judgment  confessed 
on  a  repleyin  bond  with  warrant  of  attorney  annexed,  it  is  not  neces- 
sary that  a  tcLJiL,  suggesting  breaches  of  the  condition  of  the  bond, 
should  hare  been  issued,  or  an  allegation  that  there  is  a  judgment  de 
reiamo  habettdo  in  the  repleyin  suit,  made  in  the  seL  fa,  issued,  or 
entered  on  the  record  of  the  judgment  confessed  on  the  replcTin  bond. 
Curtii  ▼.  faonuy,  87. 

2.  That  a  rule  to  show  cause  why  judgment  of  mm  pro*,  in  the  action  of 
replevin  should  not  be  opened,  and  in  the  meantime  proceedings 
stayed,  obtained  since  the  issuing  of  the  fci./a.,  is  still  pending,  is  no 
barrier,  where  plaintiffs  in  the  replerin  hare  not  used  due  diligence,  to 
the  proceedings  on  the  tcLfa,    Ibid, 

3.  Where  the  only  absolute  limit  of  the  defendant's  liability  is  the 
amount  of  the  penalty,  and  if  that  is  orer  one  hundred  dollars^  the  Dis- 
trict Court  has  jurisdiction  of  the  action.    Ibid, 

4.  The  plaintift  in  an  action  on  a  replerin  bond,  where  there  was  judg- 
ment of  nonsuit  in  the  action  of  replevin,  may  either  issue  a  tetrs 

facias  guars  execuHonsm  nan  or  a  sd.  fa,^  suggesting  breaches.    MagOl, 

fur  tM«,  T.  Biffifint  et  oZ.,  107. 
6.  But  he  is  not  at  liberty  to  suggest  breaches,  and  forthwith  issue  an 

execution  for  the  penalty  of  the  judgment,  to  be  released  on  payment 

of  the  value  of  the  property  replevied,  with  interest  and  costs.    Ibid, 
6.  The  defendants  are  entitled  to  a  day  in  court,  and  besides,  the  sureties 

are  not  concluded  by  the  value  fixed  on  the  property  in  the  replevin. 

Ibid. 

RETURN. 

A  sheriff's  return  to  a  writ,  as  between  the  parties  to  an  action,  is  con- 
clusive, and  parol  testimony  to  contradict  or  control  it  is  inadmissible. 
JSiU  J-  Cuny  v.  BoberUon,  103. 

REVIEW.— See  Bill  or  Review. 

ROADS. 

1.  Road  viewers  should  apply  to  every  owner  of  land  on  the  designated 
route  for  a  release,  and  if  it  is  refused,  should  consider  the  damages 
and  advantages  likely  to  result  to  him  from  the  opening  of  the  road, 
and  if  the  former  predominate,  should  assess  the  excess  of  damages  and 
make  report  thereof.    Soad  in  Plum  TowntMpf  184. 

2.  If  the  owner  refuses  to  release,  the  viewers  cannot  refuse  to  hear  his 
proofs  and  allegations,  and  to  consider  his  claim  for  damages,  if  he 
makes  any ;  but  if  heard  or  without  being  heard  his  claim  is  considered 
and  decided  adversely,  his  remedy  is  not  by  exception  to  the  report  or 
by  testimony  in  court,  but  by  application  for  a  review.    Ibid. 
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3.  If  by  a  mistake  of  dutj  or  by  overflight  the  yiewers  should  neglect  to 
applj  for  a  release,  or  should  revise  to  hear  or  consider,  or  should 
overlook  a  claim  for  damages,  and  this  be  made  to  appear  by  affidavit 
or  otherwise  to  the  court,  the  mistake  may  be  rectified  by  referring  the 
report  back  to  the  same  viewers  for  correction.  MoMd  m  Plum  jTown- 
«A^,  184. 

4.  It  is*  not  requisite  that  each  application  for  a  release  or  decision 
against  a  claim  for  damages  be  made  to  appear  on  the  face  of  the  re- 
port or  in  the  releases  or  otherwise.  The  viewers  are  only  required  to 
return  such  releases  as  they  obtain  and  to  report  such  damages  as  they 
assess.  As  to  the  rest  it  is  presumed  they  did  their  duty  in  the  pre- 
mises, and  the  burden  of  showing  the  contrary  devolves  upon  excep- 
tants.   Ibid. 

6.  Where  neither  the  report  or  draft  shows  the  improvements  on  the 
land,  or  the  fact,  where  It  exists,  that  there  are  no  improvements,  and  ex- 
ceptions thereto  are  taken,  the  court  will  refer  the  report  back  to  the 
same  viewers  to  consider  and  report  upon  the  matter  suggested  by  the 
exceptions.    Ibid. 

6.  A  remonstrance  can  have  no  weight  with  the  court  except  where  the 
report^  of  viewers  and  reviewers  or  re-reviewers  confiict  and  leave  the 
duty  of  the  court  uncertain.    Ibid. 

SGIBE  FACIAS,  Q.  E.  N.— See  Rbplivin,  1. 

SHERIEF.— See  Rbtubm. 

SHERIFF'S  SALE. 

1.  The  true  construction  of  the  Act  of  Assembly  regulating  sherifFs'sales 
of  real  estate,  requires  notice  to  be  given  in  two  newspapers  for  three 
full  weeks,  or  twenty-one  days,  previous  to  the  sale.  Wallae^a  EsUUe, 
145. 

2.  When  the  sheriff  is  selling  property  by  parcels,  whenever  he  has  sold 
enough  to  pay  the  debt,  interest  and  costs  of  his  writ  or  writs,  he 
ought  not  to  sell  any  more.    Ibid. 

3.  In  sherifTs  sales  the  law  requires  a  description  of  the  buildings  when- 
ever they  are  of  any  appreciable  value,  or  would  induce  purchasers  to 
bid  more — ^but  not  otherwise.    Ibid, 

4.  Where  the  levy  embraces  lots,  sold  by  the  debtor,  on  some  of  which 
the  purchase-money  was  fully  paid,  and  on  others  but  partly,  the  sheriff 
should  first  sell  those  on  which  a  balance  remains  unpaid,  before  pro- 
ceeding to  sell  those  ftiUy  paid  for.    Ibid. 

6.  The  real  estote  of  a  married  woman,  bought  with  her  separate  funds 
and  deeds  taken  in  her  own  name,  cannot,  under  the  Act  of  1848,  be 
seised  and  sold  for  her  husband's  debts,  and  a  purchaser  at  such  sale 
takes  nothing.    Rou  tt  al.  v.  Lynch  et  alj  472. 

6.  Where  a  married  woman's  mortgage,  voluntarily  made  and  for  her 
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own  benefit,  wm  defectirelj  acknowledged,  bat  when  the  and  her 
husband  were  serred  with  a  tetrf  /mmu  iisned  thereon,  thej  did  not 
appear  to  defend  it,  and  iniTered  judgment  to  be  entered  againBtthem- 
selrea,  a  Ifpri  faeia$  to  iMue,  a  lale  to  be  made  and  a  sheriff's  deed 
delivered  without  remonttraaee,  she  could  not  afterwards  take  adran- 
tage  of  the  defect.  She  is  concluded  by  the  Judgment  on  the  9cire 
/(Heitu,    Ro§$  et  al,  r,  L^nek  et  «^,  472. 

Y.  The  Judgment  remaining  unrerersed,  cannot  be  questioned  collater- 
ally in  another  action.    Md, 

8.  Parties  in  possession  of  the  real  estate,  under  sheriff's  sale  for  the 
husband's  debts,  are  not  terre  tenants  and  entitled  to  a  daj  in  court 
as  to  the  Judgment  on  the  §€l  fa,    J  bid. 

SLANDER. 

1.  In  an  action  of  slander  for  maliciously  charging  the  plaintiff,  a  prac 
ticing  physician,  with  being  a  quack,  and  baring  killed  the  defendant's 
child— eridence,  offered  to  enhance  damages,  that  the  rumor  preyailed, 
eztensiyely,  in  the  neigborhood,  that  defendant  had  so  spoken  of  plain- 
tiff, if  inadmissible.    MiUer  r.  Vomer,  149. 

2.  One  cannot  be  responsible  for  the  repetition  by  others  of  a  slander 
uttered  by  him.    Ibid, 

3.  Chapman  o.  Calder,  2  Harris  365,  is  so  defectiyely  reported  as  to  be  no 
authority  on  this  point.    Ibid, 

4.  To  support  an  action  for  words  spoken  in  another  state,  not  actiona- 
ble at  common  law,  it  must  be  shown  that  they  are  actionable  by  tho 
statutes  of  the  state  where  spoken.    BUI  r.  BoMwtU,  336. 

6.  The  stealing  of  a  promissory  note  is  not  a  criminal  offence  at  common 
law,  and  therefore  unless  made  so  by  the  statute  law  of  Missouri, 
words  spoken  in  that  state  charging  such  stealing,  would  not  be  ac- 
tionable in  Pennsylyania.    Ibid, 

6.  The  declaration  in  slander  must  contain  a  colloquium  or  arerment  of 
the  essential  fSftCts ;  a  statement  of  them  merely  by  innuendo  would  be 
&taUy  defective.    Ihid, 

STAMP  ACT. 

1.  The  duty  imposed  by  the  United  States  Stamp  Laws  on  instruments 
of  writing  may  be  paid  either  by  the  maker  or  the  party  for  whose  use 
or  benefit  they  are  made.     Vo^lU  ^  Co,  t.  MeKoin^  522. 

2.  And  when  an  adhesire  stamp  is  used  for  denoting  said  duty,  it  may 
be  affixed  and  cancelled  by  the  maker,  or  the  party  for  whose  use  or 
benefit  the  instrument  is  made,  but  the  stamp  must  be  so  affixed  and 
cancelled  at  the  time  the  paper  is  issued,  otherwise  the  same  will  be 
deemed  invalid  and  of  no  effect.    Ibid, 

3.  As  between  an  indorsee  for  value  and  the  maker  of  a  promissory  note, 
to  which  the.'proper  stamp  was  affixed  and  cancelled  by  the  payee  when 
he  issued  or  passed  .the  note  to  the  endorsee,  the  delivery  of  the  note 
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bj  the  maker  to  the  pajee  does  not  constitote  an  iuning  of  it  within 
the  meaning  of  the  Btamp  laws,  nnless  there  be  proof  of  its  then  actual 
iBSue.  Vaiffhi  f  Co,  t.  McKain^  522. 
4.  Therefore  the  endorsee  is  entitled  to  recorer  against  the  maker,  on  a 
note  so  delirered,  stamped  and  issned,  in  the  absence  of  proof  of  its 
actnal  issue  bj  the  maker.    Ibid, 

STREETS. 

1.  The  power  of  the  legislature  to  laj  out  a  public  street  cannot  be  ques- 
tioned, as  it  is  a  proper  exercise  of  the  right  of  eminent  domain  for  the 
public  good.    Extennon  of  Pmnaylwmia  Avenue^  1. 

2.  Where  an  Act  of  Assembly  grants  the  right  of  appeal  and  a  hearing, 
in  the  case  of  a  report  by  riewers  appointed  by  the  Quarter  Sessions, 
estimating  benefits,  and  apportioning  and  assessing  damages,  occa- 
sioned by  the  opening  of  a  public  street,  it  is  to  be  construed  as  mean- 
ing an  appeal  to  the  court  and  for  hearing  before  the  court.  The  case 
is  not  of  that  class  contemplated  by  the  Constitution  in  which  the 
right  of  trial  by  jury  is  secured.    Ibid, 

3.  If  the  street  be  laid  out  by  force  of  the  Act  of  Assembly  alone,  and 
the  act  be  for  a  public  purpose,  all  persons  interested  are  bound  to 
take  notice  of  its  prorisions.    Ibid, 

4.  Where  the  act  prescribes  that  the  viewers  appointed  by  the  court 
shall  "  proceed  with  as  little  delay  as  possible  to  riew  and  examine 
the  ground  proposed  for  the  extension  of  said  ayenue ;"  and  after  ap- 
portioning damages,  Ac,  "  shall  file  the  said  apportionment  and  as- 
sessment in  the  said  court,''  it  is  not  an  essential  requisite  in  all  such 
cases  that  the  report  should  be  filed  at  the  next  term  of  the  court. 
Ibid, 

6.  The  presumption  of  law  is  in  foror  of  the  correctness  of  the  Tiewers' 
report.    Ibid, 

6.  If  the  street  be  laid  out  and  extended,  not  by  virtue  of  the  city's  cor- 
porate powers,  but  by  direct  legislation,  and  the  act  authorises  the 
viewers  to  apportion  and  assess  the  damages  upon  and  among  the  in- 
dividuals benefited,  fairly  and  equitably,  the  viewers  are  not  confined 
in  the  apportionment,  Ac,  to  property  within  the  city  limits.    Ibid. 

SUPREME  COURT. 

The  Supreme  Court  has  no  authority  to  review  the  order  or  decree  of  the 
Common  Pleas  in  the  distribution  of  money  collected  on  a  forfeited 
recognisance  in  the  Quarter  Sessions.  Bank  of  Lawrtne€  County  v. 
Lawrence  County,  81. 

SURETIES. 

1.  Where  a  postmaster  has  made  defoult  in  not  paying  the  quarterly 
balances,  found  to  be  due  to  the  United  Sutes  by  the  auditor  for  the 
Post  Office  Department,  and  the  Postmaster-General  has  fkiled  to 
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inititnte  snit  agaioit  inch  poBtmMter  tod  hit  luretiei  for  two  jean 
from  tnd  After  inch  deftalti  the  turetiei  are  discharged.    Boddjf  r. 
United  StaUt^  374. 
3.  ProTiBO  to  3d  section  of  the  Act  of  Congress  of  the  3d  March,  1826, 
constmed.    IM. 

8UBPRISB. — See  OomtiiioaxoIi  1. 

TAXATION. 

1.  A  limitation  on  the  taiing  powers  of  municipal  corporations  is  not 
eqniralent  to  a  prohibition  to  contract  debts.  Emermm  etoLr.  Blmn" 
vOUj  39, 
3.  If  town  conneils  should  be  so  improrldent  as  to  let  debts  be  contracted 
for  town  purposes  beyond  the  reach  of  the  means  which  their  taxing 
power  can  proTide,  the  courts  hare  no  authoritj  to  control  them, 
when  the  law  of  their  existence  does  not  restrain  them.    IM. 

TAXBS. 

1.  A  purchaser  at  sheriff's  sale  is  bound  onlj  for  the  taxes  assessed  on 

the  land  after  the  title  became  rested  in  him.    Mus$M  t.  Sckemleg,  356. 
a.  The  owner  is  personally  liable  for  all  assessments  on  seated  lands, 

and  this  whether  the  tax  be  assessed  in  his  name  or  in  that  of  the 

tenant.    Ibid. 

3.  Where,  by  the  terms  of  the  lease,  the  tenants  are  bound  to  pay  the 
taxes,  and  the  same  are  assessed  on  them,  they  are  to  be  regarded  as 
the  principal  debtors,  while  the  landlord  is  to  be  considered  as  a  mere 
surety,  entitled  to  all  the  rights  and  remedies  of  a  surety  against  the 
principal  debtors.    Ibid, 

4.  In  such  case,  where  the  collector  had  it  in  his  power  to  hare  secured 
the  taxes  by  complying  with  the  request  of  a  tenant,  to  distrain,  on 
the  premises,  the  goods  of  a  sub-tenant  owing  rent,  and  neglected  to 
do  so,  he  must  bear  the  consequence  of  his  own  negligence.  For  the 
loss  occasioned  thereby,  he  cannot  recoTer  fk>om  the  landlord.    Ibid. 

5.  The  1st  section  of  the  Act  of  Assembly  of  I6th  May,  1861,  taxing  the 
business  of  brokers  and  prirate  bankers,  imposes  the  three  per  cent, 
tax,  not  upon  their  gross  receipts,  but  only  upon  the  net  profits  of 
their  business.     Commanwealtk  r,  Hmtr^  545. 

TBNANT  — See  La.mdlord  axd  Tbiia.nt. 
TOWNSHIP.— See  Gountiis  and  Townships. 

TBOVER. 

1.  Where  a  lessee,  under  his  authority  to  bore  salt  wells,  brings  oil  to 
the  surface,  the  oil  belongs  to  the  owner  of  the  soil.  Fetenon  t.  JTat, 
191. 

2.  The  lessee  is  not  bound  to  collect  and  keep  the  oil  for  the  owner ;  he 
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maj  let  it  run  to  waste ;  but  if  he  does  colleet  it  and  appropriate  it 
for  his  own  benefit,  he  is  liable  therefor,  and  trover  will  lie  to  recover 
its  value.    Peterson  v.  Kiery  191. 

3.  Plaintiff,  the  housekeeper  of  defendant's  testator,  after  testator's 
death,  delivered  to  defendant  a  box,  containing  a  sum  of  money.  She 
subsequently  claimed  the  money  as  hers,  by  virtue  of  a  gift  from  tes- 
tator, and  after  demand  and  refusal,  brought  trover  and  conversion 
therefor  against  the  executor :  Held,  that,  under  the  circumstances, 
clear  and  satisfactory  proof  of  the  gift,  and  of  delivery  in  pursuance  of 
it,  is  requisite.     Oummmffs'  Executor  v.  Medkt^  490. 

4.  A  demand  upon,  and  refusal  by,  an  executor  to  deliver  up  a  specific 
article,  which  came  to  his  hands  lawfully,  will  not  sustain  an  action 
of  trover  against  him  as  executor.    lUi, 

TRUST. 

1.  In  ejectment  based  upon  an  alleged  trust,  depending  on  no  written 
,  evidence,  but  sought  to  be  made  out  from  the  acts  and  declaration  of 

the  parties,  through  a  series  of  years  and  down  to  the  death  of  the 
alleged  trustee  in  possession,  the  question  of  the  trust  is  one  peculiarly 
for  the  jury.    Aehmuiz  v.  AehmutZy  58. 

2.  In  such  case,  if,  on  a  review  of  the  parol  evidence,  the  court  should 
pronounce  it  insufficient  to  divest  a  paper  title,  thereby  ruling  the  case 
against  the  defendant,  without  the  aid  of  the  jury,  the  Supreme  Court 
would  be  obliged,  on  writ  of  error,  to  re-examine  the  evidence  minutely. 
Ibid. 

3.  Where  juries  overthrow  paper  titles  in  behalf  of  those  resting  in  parol 
the  Supreme  Court  will  sometime  look  into  the  proofs  on  which  they 
proceeded;  but  where  a  party  is  unable  to  persuade  a  jury  that  he  has 
a  parol  title,  he  will  find  no  relief  in  a  writ  of  error.    Ibid. 

4.  Where  a  writing,  conveying  the  title  in  trust  for  a  religious  society,  is 
silent  as  to  the  nature  of  the  worship  intended ;  it  will  be  implied 
from  the  denominational  connection,  and  the  usage  of  the  congregation 
at  the  time  of  the  grant  and  afterwards.    McOinnie  v.  Watton^  220. 

6.  Such  a  trust,  for  a  congregation  of  seceders,  subordinate  to  the  As- 
sociate Synod  of  North  America,  is  for  the  congregation,  and  not  for 
the  associate  church  at  large.    Ibid. 

6.  A  trust  is  a  civil  right,  which  must  be  administered  according  to  the 
intent  of  the  parties  to  it,  and  cannot  be  affected  by  an  act  of  ecclesias- 
tical government,  changing  the  church  relation  which  was  intended  to 
be  advanced  by  the  trust.    Ibid, 

7.  It  was  incompetent  for  the  Synod  of  the  Associate  Church,  by  an 
ecclesiastical  union  with  the  Associate  Reformed  Synod,  merging 
the  name,  separate  existence  and  history,  and  the  peculiar  standards 
of  the  former  in  a  new  body  called  the  United  Presbyterian  Church, 
and  changing  the  church  relations  of  the  members,  to  carry  the  rights 
of  property  of  the  congregation  into  the  new  church.    Ibid. 

TOL.  II. — 39 
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8.  The  ft«gment8  of  the  AtsocUte  Ohorch,  which  in  1782,  refused  to  go 
into  the  union  between  the  Associate  and  the  Refonned  Presbjteries, 
protested  and  continued  its  relation  to  the  Associate  Synod  of  Edin- 
burgh is  that  which  was  known  as  the  Associate  Ohurch  in  1803,  when 
this  trust  arose,  and  down  to  the  union  with  the  Associate  Refonned 
Church  in  1858.  This  secession  church  stood  in  an  attitude  of  repug- 
nance to  the  Refonned  Presbytery,  one  of  the  elements  of  the  union  of 
1782,  and  to  the  Associate  Refonned  Church  after  that  union,  as  shown 
in  its  narratiTe  and  other  acts.    MeOmnit  t.  WaUon,  220. 

9.  By  the  adoption  of  the  **  basis  "  of  union  in  1858,  between  this  seces- 
sion church,  and  the  Associate  Reformed  Church,  the  former  became 
merged  in  the  United  Presbyterian ;  losing  its  distinctive  name,  exis- 
tence, and  indentity  of  origin  and  history,  its  peculiar  and  distinctiTC 
standards  and  acts  of  church  goTemment,  and  the  means  of  enforcing 
its  own  rigid  practice,  and  its  peculiar  interpretation  of  the  common 
Presbyterian  standards ;  all  of  which  lying  at  the  foundation  of  this 
trust,  the  members  of  this  congregation  were  not  bound  to  follow  the 
ecclesiastical  body  into  the  union ;  and  the  title  remains  with  that 
portion  of  the  congregation,  eren  though  a  minority,  who  stand  still, 
and  continue  in  the  older  church  relation.    lUd, 

10.  When  a  conreyance  of  land  was  made  to  one  of  three  partners  who 
gave  a  judgment  against  himself  for  the  purchase-money,  the  said 
land,  though  not  so  expressed  intended,  haTing  been  purchased  for  the 
partnership,  and  conyeyance  were  afterwards  made  in  succession,  by 
sheriif 's  sale  of  the  interest  of  last  two  partners,  to  one  party,  and  by 
Orphans'  Court  sale  of  the  whole  of  the  land  after  death  of  first  part- 
ner to  another  party,  notice  of  the  sale  to  the  first  having  been  giren 
to  the  last  purchaser.  Held,  that  the  last  purchaser  took  the  property 
subject  to  the  trust  which  existed  in  favor  of  the  purchaser  at  sheriff's 
sale.    BUlmeyer  et  oi.  r.  Slifer,  539. 

11.  A  partner  who  purchases  property  but  takes  the  deed  in  his  own 
name  and  gives  a  judgment  against  himself  in  payment,  holds  the  por- 
tion of  the  other  partners,  in  trust,  for  them,  to  be  executed  when  they 
shall  pay  their  share  of  the  purchase-money.    Ibid. 

12.  Where  a  deed  is  made  f^om  a  father  to  a  son,  in  trust  for  the  son's 
children  on  payment  of  a  valuable  consideration  by  the  son,  equity 
will  regard  the  consideration  paid  as  a  settlement  by  the  father  upon 
the  children,  and  will  support  the  trust,  and  for  this  purpose  will,  if 
necessary,  construe  the  deed  as  a  covenant  on  the  part  of  the  son  to 
stand  seised  to  the  uses  of  the  children.     Caldwell  v.  CaldweU,  553. 

13.  Such  being  the  legal  effect  of  the  conveyance,  parol  evidence  offered 
to  show  that  a  life  estate  was  intended  to  be  vested  in  the  trustee  for 
his  own  benefit,  should  be  rejected  as  contradictory  and  subversive  of 
the  deed.    Ilnd, 
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Money  coming  to  a  party  only  as  a  trustee,  cannot  be  attached  for  his 
individual  debt.      Adamt  v.  AveryU  Executors^  77. 

UNITED  STATES  COURTS.— See  Pbacticb. 

The  courts  of  tho  United  States  feceive  the  statutes  and  judicial  prece- 
dents of  the  different  states  as  evidence  of  the  law  of  each  state,  with- 
out special  plea  or  proofs  of  witi^esses.  Evans  v.  The  Cleveland  and 
PUUburg  Railroad  Company^  483. 

VENDITIONI  EXPONAS.— See  Smeiff's  Sale. 

VIEWERS.— See  Roads. 

WASTE.— See  Equity,  12-16. 

WILLS. 

1.  Where  a  petition  to  the  Register's  Court  to  prove  the  contents  and 
make  probate  of  an  alleged  lost  will  was  dismissed,  and  the  adminis- 
trator, previously  appointed,  made  distribution  of  the  personalty,  and 
the  heirs  at  law,  by  proceedings  in  the  Orphans'  Court,  made  partition 
of  the  real  estate,  and  subsequently  the  alleged  will  was  found — upon 
application  made  for  its  probate  the  only  question  for  the  Register's 
Court  is  the  due  execution  of  the  paper  produced,  and  its  continued 
existence  to  the  time  of  his  death,  as  the  last  will  and  testament  of  the 
decedent.  If  the  proofs  are  conclusive  in  the  affirmative,  probate  will 
be  granted,  as  of  course.     Chamber's  Estate,  143. 

2.  The  administrator  in  such  case  is  protected  in  the  administration  by 
Act  of  24th  February,  1834,  section  68.     Ibid. 

3.  Our  Acts  of  Assembly  prescribe  no  time  within  which  a  will  must  be 
probated.    Ibid. 

4.  A  soldier  at  home  on  furlough  cannot  make  a  valid  nuncupative  will 
within  the  provision  made  in  favor  of  soldiers  in  actual  military  ser- 
vice.   In  re  Smith's  WiU,  548. 

5.  That  exception  applies  only  to  soldiers  engaged  in  the  active  duties  of 
the  field,  on  an  expedition,  in  the  temporary  camp,  on  the  march,  in 
the  battle  or  siege,  and  not  to  those  at  home  or  in  permanent  quarters. 
Ibid. 


THE   END. 
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